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THE    DECISIONS 


OF  THB 


SUPREME  COURT  OF  THE  UNITED  STATES, 


AT 


JANUARY   TERM,  1848. 


«*•>» 


Benjamin  G.  Sims,  Plaintiff  in  error,  v,  Thomas 

Hundley. 

The  decisions  of  this  court  in  Groves  v.  Slaughter y  15  Pet.,  440,  and  Rowan  v. 

Runnels,  5  Uow.,  134,  again  affirmed. 
The  continuance  of  a  cause,  or  the  refusal  to  continue  it,  rests  in  tlie  sound 

discretion  of  the  court  in  which  the  motion  is  made,  and  cannot  be  reviewed 

by  writ  of  error.    This,  also,  has  been  long  settled.' 

^FoLLOWKD.    Spencer  Y.  Lapaley,  a  criminal  case,  on  the  ground  that  a 

20  How.,  267;  S.  P.   Woods  v.  Young,  witness  by  whom  the  accused  expected 

4  Cranch,  237;  Barrow  v.   Hilly  13  to  prove  an  aZi6i  had  a  few  days  before, 

How.,  54;    Thompson  v.   Selden,  20  been  confined  in  child-birth,  and  being 

Id.,  194;  Marine  ins.  Co,  v.  Hodgson,  still  unable  to  obey  process  none  had 

6  Cranch,  206;  Campbell  v.  Strong y  been  sued  out  to  produce  her,  held  a 

Hempst.,  265;  Bassett  v.  Jenkins,  41  proper  exercise  of  discretion  by  the 

Wis.,   197;  Succession  of  Grace,  29  court   below.    Jackson    v.    State,   4 

La.  Ann.,  694;    UniToersal  Life  Ins.  Tex.  App.,  292.     But  see  Garrold  v. 

Co.  V.  Bachus,  51  Md.,  28;  Eighmy  v.  State,  11  Id.,  219. 

People,  79  N.  Y.,  546;  Dillon  v.  Dil-  Where  a  continuance  is  asked  be- 

2on,  35  La.  Ann.,  643;  BusA  V.  Weeks,  cause  the  time  for  the  return  of  a 

24  Hun  (N.  Y.),  545.  commission    to  take  testimony  in  a 

An  appellate   court  will    interfere  foreign  country  has  not  elapsed,  it  is 

with  the  exercise  of  the  discretion  of  error  to  refuse  it,  unless  the   facts 

the  court  below,  in  refusing  a  coutinu-  expected  to  be  proved  by  the  foreign 

ance,  only  upon  clear  proof   of  an  depositions  be  admitted.     Calhoun  v. 

arbitrary  abuse  of  discretion,     liyers  Mechanics'  4tc.  Hank,  28  La.  Ann., 

V.  McPhee,  4  Col.,  204;  Cox  v.  State,  260.    But  the  refusal  of  a  coutinu- 

64  Ga.,  374;  Pate  v.   Tait,  72  Ind.,  ance  to  enable  new  counsel  to  obtahi 

450.    Compare  State  v.  Poe,  8  Lea  papers  to  be  used,  merely  as  memo- 

(Tenn.),  647.  randa  to  aid  them  on  the  trial,  from 

The  refusal  of  a  continuance  on  the  the  possession  of  the  personal  repn'- 

ground  of  absence  of  witnesses,  will  sentatives   of    the    former    deceased 

not  be  revised  in  an  appellate  court  counsel,  was   held    not    error,    sucb 

where  the  ground  of  refusal  was  that  papers  not  being  competent  as  evi- 

the  application  appeared  to  be  made  dencc.     Williams   v.   Baltimore  Ac. 

In  bad  faith.     Harmon  v.  Howe,  27  R.  R.  Co.,  9  W.  Va.,  33.    See  also 

Gratt.  (Va,),  676.    And  see /'or^er  v.  State  v.  Wilson,  33  La.   Ann.,   261. 

SiatCf  3  Lea  (Tt^nn.),  496.  Where,  however,  one  on  trial  for  mur- 

A  refusal  to  grant  a  continuance  in  der  was  betrayed  by  his  counsel,  and 

Vol,  VI.— 1  1 


SUPRKM  K    COi:  IM'. 


Sims  V.  Hundley. 


Under  the  statutes  of  Mississippi,  a  protest  of  promissory  notes,  and  state- 
ment of  notices  given  to  the  parties,  being  certified  uncier  the  notarial  seal 
and  yeriiied  by  the  affidavit  of  the  notary,  may  be  read  in  evidence.  It  is 
not  necessary  to  introduce  the  notary,  personally,  to  testify.*-' 

Under  a  plea  of  non  asftumpsity  testimony  cannot  be  received  relating  to  the 
residence  of  a  party  and  bearing  u^K)n  the  jurisdiction  of  Ihe  court.* 


allowed  only  four  days  for  preparation  The  i)lea  of  non  assumpsit,  or  other 

after  the  appointment  of  new  coun-  plea  to  the  merits,  is  a  vaiv:r  of  a 

sel,  the  conviction  "was  reversed  for  plea  to  the    jurisdiction,     lic.ley  v. 

refusal  of   a  continuance.     State  v.  Dozievy  post  *23.    S.  P.  Dake  v.  Mil- 

LewiSy  74  Mo.,  222.  ler,   1.5   Hun  (N.  Y.),  ;i5<J;  Tupery  v. 

Where  a  material  w^ltness  beyond  Edmonston,  82  La.  Ann.,  1146;  Pot- 
the  jurisdiction  had  promised  to  at-  ter  v.  Neal,  02  How.  (N.  V.)  Pr.,  l.'VS; 
tend  and  there  was  good  ground  of  Day  \.  F/o^(2. 18U  Mass.,  488.  Other- 
expectation  that  his  testimony  could  wise  in  Arkansas,  where  both  de- 
be  obtained  within  a  reasonable  time,  fenses  may  be  set  up  in  the  same 
the  refusal  of  a  continuance  to  a  day  answer.  Erb  v.  Perkins,  82  Ark., 
certain  was  held  to  be  reversible  error.  428;  i^rAma?*  v.  Teutonia  Ins.  Co., 
Brown  v.  State,  65  Ga.,  332.  Com-  1  McCrary,  123;  and  in  Wisconsin, 
pare  Langener  v.  Phelps,  74  Mo.,  Brown  County  v.  Van  Stralen,  45 
189;  Lillienthaly.  Anderson,  1  Idaho  Wis.,  675;  also  in  Missouri,  Little  v. 
T„  678.  Ilarnngton,  71  Mo.,  8»0. 

Where  one  party  files  an  amend-  So,  where  the  original  process  is 

ment  after  the  jury  is  impaneled,  the  served  in  a  foreign  country  the  ques- 

opposite  party  is  entitled  to  a  continu-  tion  of  jurisdiction  can  only  be  raised 

ance  as  a  matter  of  right.     Strong  v.  by  plea  in  abatement;  it  cannot  be 

Dlatrict  qf  Columbia,  3  McArth.,  499.  raised  by  demurrer,  or  on  writ  of  error 

Compare  Garlick  v.  Pella,  63  Iowa,  after  default.      Wallace  v.    Cox,  71 

646.  111.,  548. 

In  the  following  criminal  cases,  A  defendant  who  wishes  to  contest 
convictions  were  reversed  because  of  the  citizenship  of  the  parties,  jn  an 
refusal  of  a  first  continuance,  to  action  in  a  federal  court,  can  only  do 
which,  in  Texas,  the  defendant  is  so  by  a  plea  in  abatement;  and  if  he 
entitled  as  a  matter  of  right,  on  com-  adds  thereto  a  plea  on  the  merits,  the 
trying  with  the  requirement  in  Pasch.  plea  to  the  jurisdiction  may  be 
Dig.,  art.  2987.  Stephenson  v.  State,  stricken  out  on  motion.  Wythe  v. 
5  Tex.  App.,  79;  Cox  v.  State,  Id.,  Myers,  3  Sawy.,  595.  Where,  piur- 
118;  Webb  v.  State,  Id.,  596;  McDow  suant  to  special  leave  of  court,  i 
y.  State,  10  Id.,  98.  S.  P.  in  Ken-  party  files  a  plea  to  the  jurisdiction, 
tacky,  Morgan  v.  Commonwealth,  14  his  former  plea  to  the  merits  is  there- 
Bush  (Ky.).  106;  and  in  Lotdsiana,  by  withdrawn.  Kern  v.  Iluidekoper, 
State  y.  Moultrie,  88  La.  Ann.,  1146.  13  Otto,  485. 

Otherwise  as  to  refusal  of  a  thiid  con-  After  an  action  brought  in  a  city 

tinuance.    Johnson  y.   StcLte,  7  Tex.  court,  in  which  the  writ  described  the 

App.,  297;  Harris  V.  State,  8  Id.,  90;  defendant  as  a  resident  of  the  city, 

Grissom  v.  State,  Id.,  886.  had  been  continued  for  four  terms, 

'Followed.  Wright  y.  Bales,  2  and  then  assigned  for  trial  on  the  gen- 
Black,  588.  Cited.  OraveUe  v.  Min-  eral  issue,  the  defendant's  attorney 
neapolis,  Ac.  B^y  Co.,  8  McCrary,  learned  for  the  first  time  that  his 
386.  S.  P.  Brandon  y.  Lqftus,  4  client  was  a  non-resident  of  the  city. 
How.,  127.  See  Potter  vi  National  The  court  permitted  him  to  file  a  plea 
Bank,  12  Otto,  165.  to  the  jurisdiction,  sustained  the  plea 

'Applied.    Sheppard   v.   Chraves,  and    dismissed   the  case.     Held   no 

14  How.,  511;  J)/ler  v.  Murray,  57  error,  (two  judges  dissenting).    Char- 

Md.,  488.     Cited.     Smith   v.   Ker-  ter  Oak  Bank  v.  Reed,  45  Conn.,  89. 

nochen,  7  How.,  216;  Ganse  y.  City  See  also  Dames  v.  Lathrop,  18  Fed. 

ijf  Clarksville,  1  McCrary,  86,  n.    See  Hep.,  566;    Grntelle   v.    Minneapolis 

Morris  y.  Wall,  7  How.,  706;  Vance  &c.  Wy  Co.,  16  Id.,  486. 
T.  Campbell,  1  Black,  481. 
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This  case  was  brought  up,  by  writ  of  error,  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Mississippi. 

In  1885,  the  following  notes  were  executed : — 

$4,000.  PoH  Gibson,  2d  May,  1835. 

On  the  fifteenth  day  of  February,  eighteen  hundred  and 
thirty-seven,  I  promise  to  pay,  to  the  order  of  Passmore 
Hoopes,  four  thousand  dollars,  value  received,  negotiable  and 
payable  at  the  office  of  the  Planters'  Bunk  at  Port  Gibson. 

H.  N.  Spencer. 

Indorsed :  Passmore  Hoopes,  Ben j.  (t.  Sims. 

$5,169.  Port  Gibson,  May  2d,  1835. 

Twelve  months  after  the  fifteenth  February,  1836,  I  pro- 
mise to  pay,  without  defalcation,  to  the  order  of  Passmore 
Hoopes,  five  thousand  one  hundred  sixty-nine  dollars,  value 
received,  negotiable  and  payable  at  the  office  of  the  Planters' 
Bank  at  Port  Gibson.  H.  N.  Spencer 

Indorsed :  Passmore  Hoopes,  Benj.  G.  Sims. 

*$4,000,  Port  Gibson,  2d  May,  1885.       .^g 

On  the  fifteenth  day  of  February,  eighteen  hundred    ^ 
and  thirty-«ight,  I  promise  to  pay,  to  the  order  of  Passmore 
Hoopes,  four  thousand  dollars,  value  received,  negotiable  and 
payable  at  the  office  of  the  Planters*  Bank  at  Port  Gibson. 

H.  N.  Spencer. 
Indorsed :  Passmore  Hoopes,  Benj.  G.  Sims. 

Port  Gibson,  May  2,  1835. 

Twelve  months  after  the  15th  February,  1837,  I  promise  to 
pay,  without  defalcation,  to  the  order  of  Passmore  Hoopes, 
five  thousand  one  hundred  sixtv-nine  dollars,  value  received, 
negotiable  and  payable  at  the  office  of  the  PlanteiV  Bank  at 
Port  Gibson.  H.  N.  Spencer. 

Indorsed:  Passmore  Hoopes,  Benj.  G.  Sims. 

$8^907.17.  Clinton,  December  l^th,  1835. 

On  the  first  day  of  January,  eighteen  hundred  and  thirty- 
eight,  I  promise  to  pay  Thomas  Hundley  three  thousand  nine 
hundred  and  seven  dollars  and  seventeen  cents,  for  value 
received.  Benj.  G.  Sims. 

All  these  notes  came  into  the  possession  of  Thomas  Hundley. 
In  April,  1888,  Hundley  brought  a  suit  in  the  Circuit  Court, 
upon  all  the  notes,  against  Sims,  the  plaintiff  in  error. 
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Sims  V.  Hundley. 


At  May  term,  1838,  Sims,  the  defendant,  filed  two  pleas, 
1,  non  assumpsit^  BLud  2,  that  the  iK^tes  were  passed  to  Hundley 
for  the  purchase  of  slaves  illegally  intrf)duced  into  the  state, 
in  contravention  of  the  second  section  of  the  seventh  article 
of  the  constitution. 

The  plaintiff  joined  issue  upon  the  first  plea  and  demurred 
to  the  second.  The  court  sustained  the  demurrer,  and  the 
cause  went  to  trial  upon  the  general  issue  plea. 

When  the  cause  was  called  for  trial,  the  defendant  moved 
for  a  continuance,  and  filed  an  affidavit,  which  it  is  unneces- 
sary to  state;  but  the  court  refused  the  continuance, to  which 
refusal  the  defendant  excepted. 

The  bill  of  exceptions  then  proceeds  as  follows : — 

The  plaintiff  then  produced  the  following  record  of  a  pro- 
test of  the  said  note  for  $5,169,  which  said  record  is  in  the 
words  and  figures  following,  to  wit: — 

St<Ue  of  Mi98i89tppi^  Claiborne  County,  ss, : 

I,  William  M.  Randolph,  notary  public,  branch  Plantei*s' 
^iq-i  Bank,    Port  Gibson,  duly  commissioned   and    qualified 

J  according  *to  law,  and  residing  in  said  town,  do  hereby 
certify,  that  on  the  eighteenth  day  of  February,  1887, 1  went 
to  the  branch  Planters'  Bank  at  Port  Gibson,  and  then  and 
there  presented  for  payment  the  original  note,  of  which  the 
following  is  a  true  copy : 

$6,169.  Port  Gibson,  May  2d,  1842. 

Twelve  months  after  the  16th  February,  1836,  I  promise  to 
pay,  without  defalcation,  to  the  order  of  Passmore  Hoopes, 
five  thousand  one  hundred  and  sixty  nine  dollars,  value 
received,  negotiable  and  payable  at  the  office  of  the  Planters' 
Bank  at  Port  Gibson.  H.  N.  Spencer. 

Indorsed, — Passmore  Hoopes. 
Benj.  G.  Sims. 
Thos.  Hundley. 

And  I  then  and  there  demanded  payment  of  the  said  note, 
according  to  the  tenor  and  effect,  and  was  answered  by  the 
teller  of  the  said  bank,  that  the  said  note  would  not  be  paid, 
and  that  no  funds  were  deposited  in  said  bank  for  that  pur- 
pose; and  the  said  note  was  not  paid  by  any  person,  when  pay- 
ment thereof  was  demanded  as  aforesaid.  Whereupon,  I  pro- 
tested said  note  for  non-payuient.  and  notified  the  parties 
thereto  of  said  demand,  non-payment,  and  protest,  and  that 
the  holder  of  said  note  looked  to  them  for  payment  thereof. 
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which  notices  were  given  at  the  time  and  in  the   manner  fol- 
lowing, to  wit : — (Copies  annexed.) 

For  Passmore  Hoopes,  written  notice  of  the  above  tenor  was 
handed  to  him  at  his  store  in  Port  Gibson. 

For  Benjamin  G.  Sims,  a  written  notice  of  the  same  tenor 
was  put  in  the  post-office  at  Port  Gibson,  on  the  same  day, 
directed  to  him  at  Clinton,  Mi.  Which  facts,  then  and  there 
noted  by  me  on  my  official  record,  constitute,  as  herein  set 
forth,  a  full  and  true  record  of  all  that  was  done  by  me  in  the 
premises. 

p         -1       In  testimony  whereof,  I  have  hereunto  set  my  hand 
•-  *     'J  and  affixed  my  official  seal,  this  1st  day  of  June,  1838. 

Wm.  M.  Randolph,  Notary  Public. 

State  of  Stisrissippi^  Claiborne  County  : 

Personally  appeared  before  the  undersigned,  justice  of  the 
peace  for  said  county,  the  above-named  Wm.  M.  Randolph, 
who  made  oath,  that  the  foregoing  record  and  certificate  con- 
tain the  truth,  to  the  best  of  his  knowledge  and  belief. 

Wm.  M.  Randolph. 
Sworn  to  before  me,  this  1st  day  of  June,  1838. 

Lewis  Cronly,  J,  P.    [seal.] 

♦notices.  [*4 

Port  GHbson,  18th  February,  1837. 
Bbnj.  G.  Sms: 

Please  to  take  notice,  that  a  note  drawn  by  H.  N.  Spencer, 
in  favor  of  Passmore  Hoopes,  for  the  sum  of  $5169,  and  dated 
2d  day  of  May,  1835,  was  this  day  protested  by  me  for  non- 
payment, and  that  the  holder  looks  to  you  for  payment  as 
indorser  thereof.     Respectfully, 

Wm.  M.  Randolph,  Notary  Public. 

Port  Qibson,  18th  February,  1837. 
P.  Hoopes: 

Please  to  take  notice,  that  a  note  drawn  by  H.  N.  Spencer, 
ill  your  favor,  for  the  sum  of  f5,169,  and  dated  the  2d  day  of 
May,  1835,  was  this  day  protested  by  me  for  non-payment, 
and  that  the  holder  looks  to  you  for  payment  as  indorser 
thereof.    Respectfully, 

Wm.  M.  Randolph,  Not.  Pub. 

To  the  introduction  of  which  the  defendant,  by  his  attorney, 
objected,  which  objection  the  court  overruled,  and  adjudged 
the  said  record  sutlicient :  to  which  opinion  the  defendant,  by 
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hiB  attorney,  excepts ;  and  thereupon  the  other  records  of  piro- 
test  on  said  notes  of  Spencer,  indorsed  by  defendant,  were  pro- 
duced and  read,  and  the  same  being  identical  in  substance  with 
the  preceding,  it  is  agreed  said  exception  shall  apply  to  them 
also;  the  plaintiff  then  read  said  records,  proved  that  said 
notes  were  protested  on  the  proper  day,  and  the  notices  directed 
to  the  proper  place,  and  rested  his  case. 

The  defendant  then  offered  to  prove  all  the  facts  stated  in 
his  second  plea,  but  the  court  refused  to  hear  the  proof;  to 
which  refusal  the  defendant  excepts.  The  defendant  then 
produced  a  witness,  who  proved  that  the  plaintiff  in  this  cause 
had  been  known  to  him  about  four  years  last  past,  during  all 
which  time  he  had  resided  in  (this)  Hinds  county,  Mississi[)pi, 
and  that  he  had  considered,  and  did  then  consider,  him  a  resi- 
dent citizen  of  the  State  of  Mississippi ;  and  the  defendant  was 
proceeding  to  call  another  witness.  Mr.  Cook,  deputy-marshal, 
further  to  prove  the  same  facts,  when  the  testimony  was 
objected  to  by  the  attorney  of  the  plaintiff,  upon  the  ground 
that  it  could  not  be  heard  under  the  issue  ik)w  on  trial ;  which 
objection  the  court  sustained,  and  excluded  all  testimony  as  to 
proof  of  plaintiff's  citizenship :  to  which  decision  of  the  court, 
ruling  out  said  proof  that  the  plaintiff  was  a  citizen  of  the 
State  of  Mississippi,  under  said  plea  of  non  assumpsit^  the 
4(c-|  defendant,    by   attorney,    excepts;    and    thereupon    the 

J  jury  returned  *a  verdict  for  the  plaintiff;  and  said 
exceptions,  being  found  conformable  to  the  facts  and  agree- 
ment of  the  parties,  are  signed,  sealed,  and  ordered  to  be  made 
of  record  in  the  cause.  George  Adams,     [l.  s.l 

Judge  of  tfie  U,  S.  for  D.  miss. 

Upon  this  bill  of  exceptions  the  case  came  up  to  this  court. 

It  was  argued  by  Mr.  Bibh^  for  the  plaintiff  in  error,  no 
counsel  appearing  for  the  defendant  in  error. 

Mr.  Bibb  said,  that,  after  the  decisions  of  this  court  upon 
the  subject-matter  of  the  second  [)lea,  as  to  the  meaning  of  the 
constitution  of  Mississippi,  he  would  not  argue  its  suihcieucy. 
But  he  insisted  that  the  objection  made  to  the  evidence  offered 
by  the  plaintiff,  Hundley,  of  the  mere  record  made  out  by  the 
said  notary,  was  improperly  overruled  by  the  court. 

The  notary  himself,  resident  of  the  town  and  state  wherein 
the  protest  was  made,  and  wherein  the  trial  was  had,  ought 
to  have  been  introduced  to  testify  ;  and  his  certificate  of  pro- 
test of  an  inland  bill,  of  the  same  state,  wherein  the  parties  all 
lived,  and  wherein  the  trial  was  had,  was  not  legal  and  suffi- 
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dent  evidence.  On  this  point  the  cases  of  Tow7i%tey  V.  Suny^ 
ralU  2  Pet.,  180,  and  Chesmer  v.  ^oi/es,  2  Campb.,  129,  are 
relied  on  as  conclusive. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  is  brought  up  by  writ  of  error  directed  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Mississippi,  upon  a  judgment  obtained  by  the  defendant  in 
error  against  the  plaintiff  for  the  amount  of  four  notes,  dated 
May  2,  1835,  indorsed  by  the  plaintiff  in  error  to  the  defend- 
«nt;  and  also  for  one  (»ther  note  drawn  by  the  former  in  favor 
of  the  latter,  dated  December  14,  1835. 

It  appears  by  the  record  thnt  three  questions  of  law  were 
raised  at  the  trial,  which  are  now  before  this  court  upon  the 
writ  of  error,  the  testimony  as  to  the  residence  of  the  plaintiff 
upon  the  plea  of  nan  assumpsit  having  been  properly  refused. 

The  first  point  relied  on  as  a  defence  to  the  action  was,  that 
the  notes  above  mentioned  were  all  indorsed  and  delivered  by 
Sims  to  Hundley  in  payment  for  slaves  brought  by  Hundley 
into  the  State  of  Mississippi  as  merchandise,  and  there  sold  to 
Sims;  and  that  the  sale  of  slaves  so  brought  into  the  state 
was  prohibited  by  the  Constitution  of  Mississippi,  and  the 
contract  therefore  illegal  and  void. 

This  question  was  decided  in  the  case  of  Groves  v.  ^^r^ 
Slavxfkber^  *15  Pet.,  449,  and  again  in  the  two  cases  of  *- 
Rowan  v.  Runnels^  at  the  last  term,  5  How.,  184.  And  it  is 
the  settled  law  in  this  court,  that  contracts  of  this  description, 
made  at  the  time  when  these  notes  bear  date,  were  valid,  and 
not  prohibited  by  the  constitution  of  Mississippi. 

The  point  next  in  order  is  presented  by  the  exception  taken 
to  the  refusal  of  the  court  to  continue  the  case  to  another 
term,  upon  the  affidavit  filed  by  the  plaintiff  in  error.  But 
this  point,  also,  has  been  long  settled  ;  and  it  has  always  been 
held  in  this  court,  that  the  continuance  of  a  cause,  or  the 
refusal  to  continue,  rests  in  the  sound  discretion  of  the  court 
in  which  the  motion  is  made,  and  cannot  be  reviewed  by  writ 
of  error.  Marine  Ins.  Co,  of  Alexandria  v.  Hodgson^  6  Cranch, 
206,  217,  218. 

The  remaining  point,  and  the  only  one  relied  on  in  the  argu- 
ment here,  is  the  exception  taken  to  the  admission  in  evidence 
of  the  protest  and  statement  of  notices  given  to  the  plaintiff 
in  error, — the  said  protest  and  statement  being  certified  under 
the  notarial  seal,  and  verified  by  the  allidavit  of  the  notary. 
This,  however,  like  the  two  preceding  points,  has  been  already 
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decided  by  this  court;  and  this  case  cannot  be  distinguished 
from  the  case  of  Brandon  v.  Lqftvst^  4  How.,  127. 

It  is  tnie,  that,  upon  general  principles  of  commercial  law, 
the  certificate  would  not  be  admissible.  But  it  is  made  evi- 
dence by  the  statute  of  Mississippi,  and  the  rules  of  evidence 
prescribed  by  the  statute  of  a  state  are  always  followed  by  the 
courts  of  the  United  States,  when  sitting  in  the  state,  in  com- 
mercial cases  as  well  as  in  others. 

The  judgment  of  the  Circuit  Court  is  therefore  aflSrmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
S<»uthern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be  and  the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  annum. 


«••»» 


•7] 


•William  M.  Gwin,  late  Marshal,  and  Jacob  S, 
Yerger  and  Robert  Hughes,  his  sureties,  Plain- 
tiffs IN  ERROR,  V,  C.  T.  AND  A.  BaRTON,  DEPEN- 
DANTS IN  ERROR. 


The  decision  of  this  court  in  the  case  of  Gwin  v.  BreedlovCj  2  How.,  29,  re- 
viewed and  confirmed,  viz. : 

That  under  a  statute  of  Mississippi,  relating  to  sheriffs,  a  summary  process 
against  a  marshal  might  be  resorted  to,  in  order  to  enforce  the  pa3rment  of 
a  debt,  interest,  and  costs,  for  which  he  was  liable  by  reason  of  his  default; 
that  the  courts  of  the  United  States  could  not  enforce  the  payment  of  a 
penalty  imposed  by  the  state  laws  in  addition  to  the  money  due  on  the  exe- 
cution; that  a  marshal  and  his  sureties  could  not  be  proceeded  against, 
jointly,  in  this  summary  way,  but  they  must  be  sued  as  directed  by  the  act 
of  (Congress. 

Any  excess  of  interest  awarded  over  and  above  the  legal  rate  is  a  penalty,  and 
comes  within  the  above  rule.* 

This  case  was  brought  up,  bv  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Mississippi,  under  the  following  circumstances: 

At  May  term,  1843,  viz.  on  the  5th  of  May,  the  following 
notice  was  filed : 


*  See  note  in  2  Flow.,  29. 
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To  William  M.  Gwin,  late  Marshal  of  the  Southern  District 
of  the  State  of  Mississippi,  and  Jacob  S.  Yerger  and  Robert 
Hughes,  his  securities  in  his  official  bond : 

Please  take  notice  that  on  Wednesday,  the  24th  day  of  the 
|)resent  month  (May),  I  will  move  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  .the  state  of  Missis- 
sippi, for  a  judgment  against  you  for  the  sum  of  twenty-nine 
hundred  and  twenty  dollai-s  thirty-nine  cents,  being  the  amount 
[of]  the  plaintiffs'  money  mentioned  in  the  writ  of  venditioni 
exponas^  issued  from  said  Circuit  Court  on  the  14th  day  of 
November,  1840,  in  our  favor,  against  Robert  G.  Crozier, 
Thomas  J.  Coffee,  and  R.  S.  Hardy,  principals,  and  James  J. 
King  and  William  H.  Shelton,  securities,  for  the  said  sum  of 
twenty-nine  hundred  and  twenty  dollars  thirty-nine  cents,  and 
which  said  writ  commanded  the  said  W.  M.  Gwin,  then  Mar- 
shal, to  expose  the  property  therein  specified  to  sale,  to  satisfy 
the  money  aforesaid,  and  interest,  and  costs  due  on  said  execu- 
tion ;  and  which  execution  or  writ  of  venditioni  exponas  came 
to  the  hands  of  said  Gwin  in  due  time,  and  upon  the  same  said 
Gwin  voluntarily  and  without  authority  omitted  to  levy  the 
money  aforesaid.  I  will  also  ask  said  court  for  a  judgment  for 
interest  on  the  sum  aforesaid,  at  the  rate  of  thirty  per  centum 
per  annum  from  the  first  Monday  in  May,  1840,  till  paid. 

You  may  attend  and  oppose  said  motion,  if  you  think  proper. 

Your  obt.  servt. 

C.  T.  &  A.  Barton, 

Mat/  6^A,  1843.  By  Robt.  Hughes,  their  attorney. 

•On  the  23(1  of  May,  the  defendants  filed  a  demurrer  [*8 
upon  the  following  grounds,  viz. : — 

1.  There  is  no  law  wliich  authorizes  the  making  of  such  a 
motion. 

2.  The  citizenship  of  either  plaintiffs  or  defendants  is  not 
set  out  in  the  motion,  or  any  part  of  the  record  in  this  cause. 

3.  If  any  motion  will  lie  at  all  in  this  court  against  the 
marshal  and  his  sureties,  it  must  be  in  the  name  of  the  United 
States  for  the  use  of  the  creditor. 

4.  The  motion  does  not  set  out  the  bond  or  obligation  of  the 
defendants,  or  in  what  capacity,  to  what  extent,  or  upon  what 
kind  of  obligation,  Hughes  and  Yerger  are  Gwins  sureties. 

5.  The  motion  does  not  specify  any  breach  of  official  duty 
upon  the  part  of  Gwin. 

6.  The  motion  does  not  show  when  any  breach  of  oflicial 
duty  was  conmiitted  by  Gwin,  or  that  the  plaintiffs  have  been 
damaged  thereby,  nor  to  what  extent. 
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7.  The  motion  does  not  show  or  set  forth  a  demand  and 
fefiisal,  upon  the  part  of  Gwin,  to  pay  over  anj-  money  col- 
lected by  him  for  plain  tiffk 

8.  There  are  many  other  causes  of  demurrer  which  will  be 
assigned  at  the  hearing. 

The  court  below  overruled  the  demurrer,  and  Gwin  and  his 
sureties  were  allowed  to  plead  over. 

Gwin  and  his  sureties  put  in  a  plea^  "  for  that  heretofore, 
before  the  entry  of  this  motion  against  them,  or  notice  that 
nny  such  motion  would  be  entered,  suits  had  been  instituted 
in  this  honorable  court  in  favor  of  the  United  States  of 
America  against  these  defendants  upon  the  official  bond  of 
said  Gwin  as  marshal,  for  breaches  of  the  condition  thereof, 
for  sums  of  money  collected  by  Gwin,  as  marshal,  and  not  j)aid 
over  by  him,  in  amount  larger  than  the  penalty  of  the  bond; 
which  suits  are  still  pending  undetermined  in  said  court 
against  these  defendants,  and  judgments  upon  which  cases  will 
satisfy  and  discharge  the  penalty  of  said  bond;  and  to  the 
rendition  of  judgment  in  which  cases  these  defendants  are 
liable." 

To  this  plea  the  plaintiffs  demurred,  to  which  there  was  a 
joinder. 

The  court  below  sustained  the  demurrer,  with  leave  to  plead 
over,  which  the  defendants  declined;  and  on  proof  of  the 
plaintiffs,  it  appeared,  to  the  satisfaction  of  the  court,  that  on 
the  14th  November,  1840,  a  writ  of  venditioni  exponas  was 
issued  against  Crazier  and  others^  for  the  sum  of  $2,970.39,  by 
which  the  marshal  was  commanded  to  sell  the  property  in  the 
^q-^  writ  mentioned,  to  satisfy  the  debt,  interest,  and  costs ; 

•J  that  *said  writ  came  to  the  hands  of  the  marshal  in 
due  time,  and  upon  the  same  he  voluntarily  and  without 
authority  omitted  to  levy  the  money  aforesaid,  and  that  pay- 
ment of  the  said  money,  due  to  the  plaintiffs  on  said  execution, 
was  by  them,  since  the  return  of  the  said  execution,  demanded 
of  Gwin  ;  and  it  also  appearing  that  Gwin  gave  an  official  bond, 
with  Yerger  and  Hughes,  his  securities,  the  court  tlierefore 
gave  judgment  against  Gwin,  Yerger,  and  Hughes,  for  the 
amount  due  on  the  execution,  witli  interest  at  the  rate  of  80 
per  cent,  per  annum,  from  the  1st  May,  1841,  until  paid,  and 
costs  of  the  motion. 

The  bill  of  exceptions  set  out  the  proceedings  on  the  motion, 
the  venditioni  exponas  bond  by  iiwin  and  his  sureties;  to  the 
reading  of  which  bond  the  defendants  objected,  which  objec- 
tion the  court  overruled,  and  the  defendants  excepted. 

The  plaintiffs  tlien  offered  Hughes  as  a  witness,  which  the 
defendants  objected  to,  as  he  was  one  of  the  defendants  in  the 
10 
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motion,  which  objection  the  cuf)urt  overruled,  and  permitted 
Hughes  to  be  introduced  as  a  witness ;  to  which  the  defen- 
dants, with  the  exception  of  Hughes,  excepted. 

Hughes  then  testified,  that  he  was  attorney  of  the  plaintiffs ; 
that  at  the  return  term  of  the  venditioni  exponas  he  went  to 
the  office  of  the  marshal,  and  demanded  the  money  on  the  same 
of  Mr.  Hunt,  the  office  deputy  of  Gwin.  Hunt  said  the  money 
was  not  made ;  that  the  property  mentioned  in  the  venditioni 
exponas  had  been  sold  to  William  H.  Shelton,  who  had  prom- 
ised to  pay  the  money  for  it,  but  had  failed  to  do  so ;  and  that 
he  had  not  the  money  to  pay  on  said  venditioni  exponas  ;  that 
he  did  not  want  any  motion  against  the  marshal  for  said 
money,  and  wished  2i  fieri  facias  on  the  judgment  of  the  plain- 
tiffs, for  the  benefit  of  the  marshal.  Hughes  also  proved  that 
he  had  called  on  Gwin  and  told  him  he  wanted  the  money; 
and  this  being  all  the  evidence  on  the  motion,  the  court  gave 
judgment  against  Gwin  and  his  sureties,  as  above  mentioned. 
To  all  which  proceedings  of  the  court,  as  well  as  the  rendition 
of  the  judgment,  the  defendants  excepted. 

The  causes  of  error  assigned  by  the  counsel  for  Gwin  were 
that  the  court  below  erred  in  overruling  the  demurrer  on  the 
part  of  Gwin  and  his  sureties,  in  sustaining  the  demurrer  of 
the  plni>itiffs  below,  in  admitting  the  bond,  in  admitting 
Hughes  sis  a  witness,  and  in  rendering  the  judgment. 

The  cause  was  argued  by  Mr.  Bibb^  for  the  plaintiff  in  error, 
and  Mr,  Johnson^  for  the  defendant  in  error. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

It  appears  by  the  record,  that  this  was  a  summary  proceed- 
ing, by  motion  in  the  Circuit  Court  of  the  United  r^-\c\ 
States  for  the  *Southern  District  of  Mississippi,  against  ^ 
Gwin,  late  marshal  of  the  district,  and  Yerger  and  Hughes, 
the  sureties  in  his  official  bond,  for  the  default  of  the  marshal 
in  omitting  to  levy  the  money  upon  a  writ  of  venditioni 
exponas.  This  summary  process  was  according  to  the  pro- 
visions of  a  statute  of  Mississippi  regulating  proceedings  upon 
executions  in  the  courts  of  that  state, — and  which  was  sup- 

?osed,  it  seems,  to  have  been  adopted  by  the  courts  of  the 
[uited  States,  when  sitting  in  the  state.  The  defendants  in 
error  recovered  a  judgment  against  the  marshal  and  his  sure- 
ties jointly,  in  this  summary  way,  for  $2,920.80,  with  interest 
at  the  rate  of  thirty  per  cent,  per  annum  from  the  day  on 
which  the  venditioni  ea:ponaH  was  returnable. 

It  is  uujiecessary  at  iliis  time  to  state  particularly  the  pro- 
visions of  the  statute  of  the  state,  or  to  examine  how  far  these 
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provisions  can  be  enforced  in  a  coni-t  of  the  United  States. 
For  the  subject  was  fully  considered  in  the  case  of  Chvin  v. 
Breedlove^  2  How.,  29,  and  the  decision  in  that  case  is  conclu- 
sive upon  the  case  before  us. 

In  the  case  referred  to,  the  court  held,  that,  so  far  as  the 
statute  <^f  Mississippi  authorized  a  summary  process  against 
the  marshal  himself  to  enforce  the  payment  of  the  debt, 
interest,  and  costs,  for  which  he  was  liable  by  reason  of  his 
default,  it  was  adopted  by  the  act  of  Congress  of  1828.  But 
that  the  courts  of  the  United  States  could  not  enforce  the  pay- 
ment of  a  penalty  imposed  by  the  State  law,  in  addition  to  the 
money  due  on  the  execution.  And  in  the  same  case,  the 
court  further  held,  that  such  summary  proceedings  against  the 
sureties  of  a  marshal  would  be  repugnant  to  the  act  of  Con- 
gress of  April  10th,  1806 ;  and  that  if  the  plaintiff  in  the  exe- 
cution sought  to  charge  the  sureties  for  the  default  of  the 
marshal,  he  must  proceed  regularly  by  action,  and  obtain  his 
judgment  in  the  manner  and  form  pointed  out  by  that  law. 

The  judgment  against  the  marshal  and  his  sureties  is,  there- 
fore, clearly  erroneous.  And  if  the  proceeding  had  been 
against  the  marshal  alone,  it  could  not  have  been  sustained  for 
the  excess  of  interest  awarded  over  and  above  the  legal  rate. 
For  this  excess  is  evidently  imposed  as  a  penalty  for  the 
default. 

The  judgment  must  therefore  be  reversed. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
^-i^-i     this  cause  be  and  the  same  is  hereby  reversed,  with 
J     costs,  and  that  *this  cause  be  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  to  be  proceeded  in  ac- 
cording to  law  and  justice,  and  in  conformity  to  the  opinion 
of  this  court. 
12 
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The  United  States,  Plaintiffs,  v.  James  and  John  G. 
Daniel,  Executors  of  Beverly  Daniel,  late  U.  S. 
Marshal. 

An  action  on  the  case  will  not  lie  against  the  executors  of  a  deceased  marshal, 
where  executions  had  been  placed  in  the  hands  of  the  marshal,  and  false 
returns  made  on  some  of  them,  and  imperfect  and  insufficient  entries  on 
others.^ 

The  rule  respecting  abatement  is  this: — ^If  the  person  charged  lias  received  no 
benefit  to  himself  at  the  expense  of  the  sufferer,  the  cause  of  action  does 
not  survive.  But  where,  by  means  of  the  offence,  property  is  acquired 
which  benefits  the  testator,  there  an  action  for  the  value  of  the  property 
survives  against  the  executor. '^ 

Ab  to  the  form  of  action,  none  will  lie,  at  common  law,  against  an  executor, 
where  the  general  issue  plea  is  **  not  guilty."  * 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  North  Carolina,  on  a  certificate  of 
division  of  opinion  between  the  judges  thereof. 

^  Cited.  Ttrfts  v.  Matthews^  10  Fed.  does  an  action    for  having  induced 

Rep.,  811;  Mitchell  v.  Hotchkias,  48  plaintiff,  by  means  of  false  represen- 

Gonn.,  19.  tations  as  to  the  death  of  his  former 

Actions  for  personal  injuries  do  not  wife,  to  marry  the  defendant ;   and 

survive  against  the  executors  of  the  this  notwithstanding  an  allegation  iv. 

defendant.    Stanley  v.  Vogel,  9  Mo.  the  complaint  that  defendant  **prom- 

App.,    96;    Green   v.    Tfiompaont  26  ised,  undertook,  covenanted  and  wai^ 

Minn.,  500.  ranted  that  he  had  the  right  and  was 

In  Ohio,  all  actions  of  tort  for  in-  in  all  respects  competent  to  marry.'' 

juries  to  property,  survive  against  the  Price  v.  Price,  75  N.  Y.,  244.     In 

executors  of  the  tort-feasor,  and  the  Maine,  actions  of  trespass  on  the  case 

federal  courts  sitting  in  that  state  fol-  survive.     (Rev.    8tat.,    ch.  87,  §9.) 

low  the  rule.    Jones  v.  Van  Zandt,  Withee  v.   Brooks,  65  Me.,  14.    That 

4  McLean,  599.  under  the  New  York  Code  (§  755)  an 

Where  husband  and  wife  are  jointly  action  of  replevin  does  not  abate  on 

sued  for  the  tort  of  the  wife,  the  ac-  the  death  of  a  sole  defendant,   see 

Uon  w^ill  abate  upon  her  death.     Rob-  Roberts  v.  Marsen,  28  Hun  (N.  Y.). 

ertv,  Lisenbee,  86  N.  C,  136;  8.  c.  41  480.     But  compare  Humham  v.  i^uni- 

Am.  Rep.,  450.  ham,    60    How.    (N.    Y.),   Pr.,    310. 

An  action  for  the  seduction  of  plain-  Where  one  of  two  joint  defendants  in 

tiffs'  daughterdoes  not  survive  against  an  action  of  trover  dies,  this  amounts 

the  personal    representatives  of    the  to  a  severance,  and  the  action  cannot 

defendant.     [Learned,  P.  J.,  dissent-  be  revived  against  his  personal  repre- 

ing.l    Ilolliaay  v.  Parker y  23  Hun  sentative.      Gilbreath   v.    Jones^   tW 

(N.  v.),  71.  Ala.,  129. 

The  statutory  right  of   action  for  '^Applied.  Smithy.  Baker,  IBaiih, 

causing  death,  abates  if  the  wrong-  <&  A.,  118. 

doer  dies  before  suit  begun.     Russell  That  upon  the  death  of  a  sole  de- 

V.  Sunbury,  37  Ohio  St.,  372;  s.  c,  41  fendant  in  an  action  for  the  infring- 

AnL  Rep.,  628.  ment  of   a  patent,  the   right   to  an 

An  action  against  a  surgeon  for  un-  injunction  fails,  and  with  it  the  inci- 

skilfully  treating  a  compound  fracture,  dental  right  to  an  account  of  profits, 

does  not  survive  against  his  executoi*s.  see  Draper  v.  Hudson,  1  Holmes,  208. 

Best  V.  Vedder,  58  How.  (N.  Y.),  l*r.  '*  At  common  law  an  action  of  tort, 

187.    Nor  does  a  right  of   action  for  wIumv  tlio  nroMor  vloa  is  '*  not  guilty" 

wrongful  imprisonment  of  plaintilT,  dooN   uul  survhc   lUc  death    of    the 

survive  the  death  of  the  wrong-door,  defendant.     Knox  v.  City  qf  Sterling^ 

Harker  v.  Clarky  57  (^al.,  245.    Nor  73  111.,  214. 
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In  August,  1841,  the  United  States  brought  an  action  of 
trespass  on  the  case  against  the  defendants,  as  executors  of 
Beverly  Daniel,  late  marshal,  and  at  Ma}'  term,  1843,  a  verdict 
was  found  for  the  plaintiflTs,  subject  to  the  opinion  of  the  court 
upon  the  following  case  stated  : 

Beverly  Daniel  being  in  his  lifetime  marshal  of  the  District 
of  North  Carolina,  certain  executions,  at  the  instance  of  the 
United  States,  from  the  District  Court  of  Newbern,  came 
to  the  hands  of  one  of  the  deputies  of  tlie  said  marshal,  whn, 
in  the. name  and  on  behalf  of  his  princifial,  made  false  returns 
upon  some  of  them,  and  imperfect  and  insufficient  entries  on 
others.  After  the  death  of  Daniel,  this  action  on  the  case 
was  brought  against  the  defendants,  his  executors,  to  recover 
damages  tor  the  said  false  and  insufficient  returns;  and  it  is 
contended,  on  the  part  of  the  defendants,  that  the  action  will 
not  lie,  and  is  not  sustainable  against  them  as  executors,  and 
it  is  agreed  by  the  parties  that  judgment  shall  be  rendered  for 
the  plaintiffs  upon  the  said  verdict,  if  the  court  shall  be  of 
opinion  that  such  action  is  sustainable;  otherwise,  the  said 
verdict  to  be  set  aside,  and  the  said  action  to  be  discontinued. 

The  judges  being  divided  in  opinion,  the  cause  came  up  to 
this  court,  upon  a  certificate  of  such  division. 

u^Q-i       *The  cause  was  argued  by  Mr,   Clifford  (Attorney- 
J  General),  on  the  part  of  the  United  States,  and  submit- 
ted on  the  record  by  Mr,  Badger^  on  the  part  of  the  defen- 
dants. 

Mr,  Clifford  made  two  points : — 

Ist.  That  the  cause  of  action  survives  against  the  executors. 
2d.  That  an   action  on  the  case  is  an  appropriate  remedy 
under  the  laws  of  North  Carolina,  which  furnish  the  rule  of 
decision  on  this  point. 

1st.  The  rule  respecting  abatement  is  now  nearly  confined 
to  that  laid  down  by  Buller,  viz.,  that  where  property  is  con- 
cerned, the  action  does  not  abate  by  the  death  of  the  party. 
Cowp.,  371. 

The  distinction  between  the  cause  and  the  form  of  action 
must  be  borne  in  mind.  The  difficulty  in  this  case  must  have 
arisen  with  regard  to  the  form.  The  record  is  very  imperfect, 
and  does  not  show  whether  the  rights  of  property  were 
involved  or  not.  But  they  were  so  in  fact,  and  I  will  assume 
it  to  be  so.  The  testator  was  certainly  liable  in  his  lifetime, 
and  I  only  contend  that  the  cause  of  action  survives  where 
the  estate  of  the  testator  has  been  benefited  and  is  therefore 
responsible.  It  must  have  been  understood  in  this  case  that 
the  deputy-marshal  bad  made  the  money.  The  bond  of  the 
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marshal  covers  the  acts  of  his  deputies  under  the  Judiciary 
Act,  and  therefore  the  law  presumes  the  money  to  be  in  the 
hands  of  the  principal.  It  makes  no  difference  whether  the 
estate  of  the  marshal  has  been  benefited  in  point  of  fact  or  in 
presumption  of  law.  It  is  equally  responsible  in  both.  He 
has  his  remedy  against  the  deputy,  and  the  law  presumes  that 
he  will  right  himself.  I  assume,  in  this  case,  that  the  money 
had  been  made.  An  action  for  *'  money  had  and  received  " 
has  been  sustained.     3  Campb.,  347. 

But  an  action  for  an  escape  does  not  survive,  because  the 
estate  has  not  been  benefited.  To  support  these  principles, 
18  Mass.,  454;  9  Wend.  (N.  Y.),  29;  1  Pick.  (Mass.),  71;  4 
Halst.  (N.  J.),  178 ;  Com.  Dig.  tit.  Administrator^  B.  16. 

The  laws  of  North  Carolina  furnish  the  rule  of  decision 
whether  case  will  lie  (2  How.,  29),  and  these  laws  sustain  the 
action.  1  Rev.  Stat.  N.  C,  57.  This  re-enacts  the  law  of 
1799.  It  may  be  said  that  the  provision  in  this,  which  says 
suits  shall  not  abate,  was  intended  only  to  apply  to  suits  then 
brought.  But  there  is  no  good  reason  for  the  exclusion  of 
future  suits.  3  Hawks  (N.  C),  563 ;  N.  C.  Rep.,  529,  206, 
226 ;  2  Hayw.  (N.  C),  182 ;  1  Rev.  Stat.  N.  C,  page  443, 
sec.  1,  2,  3. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  from  the  District  of  North  Caro- 
lina, on  a  certificate  of  a  division  of  opinion  by  the  judges, 
under  the  act  of  Congress. 

A  jury,  having  been   impanelled  to  try  the  isBuefs     fio 
joined,  ^found    for   the  plaintiffs,  and   assessed   their     ^ 
damages  at  seven   iiundred  seventy-five    dollars  and  eighty 
cents.     This  verdict  was  taken  by  consent  of  parties,  subject 
to  the  opinion  of  the  court  on  the  following  case : 

"  Beverly  Daniel,  being  in  his  lifetime  marshal  of  the  Dis- 
trict of  North  Carolina,  certain  executions,  at  the  instance  of 
the  United  States,  from  the  District  Court  of  Newbern,  came 
to  the  hands  of  one  of  the  deputies  of  the  said  marshal,  who, 
in  the  name  and  on  behalf  of  his  principal,  made  false  returns 
upon  some  of  them,  and  imperfect  and  insufficient  entries  on 
others.     After  the  death  of  Daniel,  this  action  on  the  case  was 
brought  against  the  defendants,  his  executors,  to  recover  dam* 
ages  for  the  said  false  and  insufficient  returns ;  and  it  is  con- 
tended that  the  action   will  not  lie,  and  is  not  sustainable 
against  them  as  executors,  and  it  is  agreed  by  the  parties  that 
judgment  shall  be  rendered  for  the  plaintiffs  upon  the  said 
verdict,  if  the  court  shall  be  of  the  opinion  that  such  action 
is  Hustainable ;  otlierwise,  the  said  verdict  to  be  set  aside,  and 
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the  action  to  be  discontinued."  And  on  a  motion  being  mane 
for  judgment,  the  opinions  of  the  judges  were  opposed  on  the 
point  reserved. 

No  action  will  lie  against  an  executor  for  a  personal  wrong 
by  the  testator.  Com.  Dig.,  Administrator^  B.  Nor  does  it 
lie  against  the  executor  of  a  jailer  for  an  escape.  Ibid.  Waste 
does  not  lie  against  an  executor  or  administrator;  nor  an 
action  upon  a  penal  statute.  So  trover  is  said  not  to  lie 
against  an  executor  upon  a  trover  and  conversion  by  his  tes- 
tator, though  a  different  form  of  action  will  lie  for  the  same 
cause.     Cowp.,  871. 

If  the  person  charged  has  secured  no  benefit  to  himself  at 
the  expense  of  the  sufferer,  the  cause  of  action  is  said  not  to 
survive ;  but  where,  by  means  of  the  offence,  property  is 
acquired  which  benefits  the  testator,  there  an  action  for  the 
value  of  the  property  shall  survive  against  the  executor.  And 
it  is  laid  down  in  Cowp.,  376,  with  respect  to  the  form,  that 
no  action  survives  where  the  plea  of  the  defendant  must  be 
"  not  guilty,"  but  where  the  case  survives,  some  other  form 
must  be  pursued. 

If  the  deputy-marshal,  in  the  misfeasance  complained  of, 
received  money  or  property,  the  marshal  being  responsible  for 
such  acts,  the  cause  of  action  survived  against  his  executors. 
But  this  is  not  the  case  made  in  the  piesent  action.  It  is  an 
action  on  the  case  requiring  the  general  issue  of  **  not  guilty." 
If  a  liability  were  shown  against  the  deceased  marshal,  it  could 
not  be  enforced  against  his  executors  in  this  fonn.  No  action, 
*141  ^^®^®  ^^®  P^^*  must  be  that  the  testator  was  not  guilty, 
J  can  *lie  at  common  law,  against  the  executor.  Upon 
the  face  of  the  record,  the  action  arises  ex  delicto  ;  and  all  pri- 
vate criminal  injuries  or  wrongs,  as  well  as  all  public  crimes, 
are  buried  with  the  offender.     3  Bac.  Abr.,  639. 

The  provision  in  the  10th  section  of  the  North  Carolina 
statute,  "to  prevent  the  abatement  of  suits  in  certain  cases," 
— which  declares  that  an  action  of  trespass  on  the  case,  &c., 
shall  not  abate  by  the  death  of  either  party, — does  not  affect 
the  above  question. 

This  court  think  that  the  action,  in  the  form  prosecuted,  ib 
not  maintainable ;  and  they  direct  the  fact  to  be  so  certified  to 
the  Circuit  Court. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  North  Carolina,  and  on  the  point  or  question  on 
which  the  judges  of  the  said  Circuit  Court  were  opposed  in 
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opinion,  and  which  were  certified  to  this  court  for  its  opinion, 
agreeably  to  the  act  of  Congress  in  such  cases  made  and  pro- 
vided, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  the  opinion  of  this  court,  that  the  action  in  the  form 
j)ro8ecuted  will  not  lie.  It  is  thereupon  now  here  ordered 
and  adjudged  by  this  court,  that  it  be  so  certified  to  the  said 
Circuit  Court. 


Lewis  A.  Collier,  Plaintiff  in  errpr,  v.  John  Stan- 
brough. 

By  the  laws  of  Louisiana,  debts  which  are  due  to  a  defendant,  against  whom 
an  execution  has  issued,  may  be  seized  and  sold.  But  they  must  first  be 
appraised  at  their  cash  value,  and  if  two  thirds  of  such  appraised  value  is 
not  bid,  the  sheri£f  must  adjourn  the  sale  and  again  advertise  the  property. 

This  mode  of  proceeding  was  adopted  by  a  nile  of  the  Circuit  Court  of  the 
United  States,  and  was  therefore  obligatory  upon  the  marshal. 

Where  the  marshal  made  a  sale  of  some  promissory  notes  secured  by  mort- 
gage, without  an  appraisement,  and  sold  them  for  less  than  one  third  of 
Sieir  amount,  the  sale  was  void. 

This  case  was  brought  up,  by  a  writ  of  error,  issued  under 
the  25th  section  of  the  Judiciary  Act.  from  the  Supreme  Court 
for  the  Western  District  of  Louisiana. 

In  1888,  David  Stanbrough  was  appointed,  by  the  local 
authority  in  Louisiana,  curator  of  the  estate  of  one  Harper, 
deceased. 

In  1840,  he  was  sued  as  curator,  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana,  by  the 
Farmers'  Bank  of  Virginia.  Judgment  was  rendered  against 
bim,  which  became  final  on  default. 

*0n  the  6th  of  February,  1841,  Stanbrough,  the  r^-tc 
curator,  exposed  to  sale  some  property  of  Harj)er,  the  '- 
deceased,  which  was  in  the  inventory  taken  bv  the  Probate 
Court  of  Madison,  which  court  granted  the  order  for  a  sale. 
Dougal  McCall  became  the  purchaser,  for  the  sum  of  $11,488.66, 
divided  into  three  payujents  of  $3,811.22  each,  for  which  he 
gave  three  promissory  notes,  payable  to  the  order  of  David 
Stanbrough,  curator,  at  the  Merchants'  Bank  of  New  Orleans, 
on  the  Ist  of  January,  1842,  1843,  and  1844.  And  in  order 
to  secure  the  payment  of  the  notes,  he  executed  a  mortgage 
upon  the  purchased  property. 

At  some  time  subsequent  to  this,  but  when  the  record  does 
not  show,  a  fieri  facias  was  issued  upon  the  judgment  wiiit! 
the  Farmers    Bank  of  Virginia  had  obtained   againsl  Stan- 
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brough,  the  curator,  and  a  levy  was  made  upon  the  three  notes 
above  mentioned. 

On  the  3tst  of  December,  1841,  David  Stanbrough,  the 
curator,  filed  a  petition,  in  the  nature  of  a  bill  in  chancery,  to 
the  Court  of  Probates  in  the  Parish  of  Madison,  praying, 
amongst  other  things,  for  an  injunction  to  restrain  the  marshal 
from  further  proceedings  upon  the  execution. 

On  the  10th  of  March,  1842,  the  court  granted  the  injunc- 
tion as  prayed  for. 

On  the  1st  of  April,  1842,  Stanbrough  filed  a  supplemental 
petition,  stating  that  the  parties  enjoined  continued  to  adver- 
tise the  notes  for  sale,  praying  that  proceedings  might  be  had 
against  the  parties  for  a  contempt  of  court,  that  the  editor  of 
the  paper  might  be  enjoined  from  further  publication  of  the 
advertisement,  and  that  Dougal  McCall  might  be  enjoined 
from  paying  the  notes  to  any  person  except  the  petitioner. 
An  injunction  was  issued  accordingly,  on  the  same  day. 

This  injunction  being  afterwards  dissolved,  the  marshal 
proceeded  to  sell,  on  the  9th  of  April,  1842,  the  property 
levied  upon,  being  the  three  notes  of  McCall  given  to  Stan- 
brough, the  curator.  The  property  was  oflFered  for  sale  and 
sold  to  Lewis  A.  Collier,  the  plaintiflP  in  error  in  the  present 
case.  A  transfer  in  writing  was  made  of  said  property  by  the 
marshal  to  Collier.  The  seizure  of  the  notes  was  made  by 
notifying  David  Stanbrough,  in  whose  hands  they  were,  that 
they  were  thereby  seized  by  virtue  of  the  execution,  but  they 
never  came  to  the  corporal  possession  of  the  marshal.  The 
transfer  was  returned  to  the  office  of  the  clerk  of  the  Circuit 
Court  of  the  United  States,  and  there  duly  recorded. 

On  the  30th  of  July,  1842,  Josiah  Stanbrough,  the  defen- 
dant in  error  in  the  present  suit,  filed  a  petition  in  the  Ninth 
#^/>-i  District  Court  of  the  State  of  Louisiana,  stating  that 
J  the  first  note  of  *McCall,  which  became  due  on  the  4th 
of  January,  1842,  had  been  protested  for  non-payment ;  that 
it  had  been  transferred  by  the  curator,  the  payee,  to  one  Jesse 
Stanbrough,  and  by  the  said  Jesse  to  him,  the  petitioner. 

He  therefore  prayed  for  an  order  of  seizure  and  sale  of  the 
property  mentioned  in  the  mortgage,  for  cash  enough  to  pay 
the  note  then  due,  and  upon  a  credit  sufficient  to  meet  the 
other  payments  as  they  should  become  due  in  succession. 

On  the  same  day,  an  order  of  seizure  and  sale  was  issued  in 
conformity  with  the  prayer  of  the  petition. 

On  the  14th  of  December,  1842,  Collier  filed  a  petition  in 

the  same  court,  viz.,  the  Ninth  District  Court  of  the  State  of 

Louisiana,  in  which  lie  recited  the  facts  in  the  case,  and  then 

all(*ged  that  Josiah  Stanbrough  had  illegally  and  fraudulently 
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obtained  possession  of  the  note  then  due;  that  David  Stan- 
bron^h,  the  curator,  had  become  leagued  with  Josiah  Stan- 
bmugh  to  defraud  the  petitioner  and  all  other  creditors  of 
Harper's  estate  :  that  if  the  petitioner  was  not  the  legal  owner 
of  the  iKites.  then  they  were  the  property  of  Harper  s  estate  ; 
that  Josiah  Stanbrough  never  gave  any  value  for  them  ;  and, 
finally  praying  for  an  injunction  against  all  parties  concerned, 
which  should  afterwards  be  made  perpetual. 

An  injunction  to  stay  further  })roceedings  was  accordingly 
issued. 

On  the  4th  of  May,  1843,  Josiah  Stanbrougli  filed  his 
answer,  denying  all  the  allegations  of  the  petition,  and  aver- 
ring that  the  property  of  the  succession  of  Harper,  whilst 
administered  in  the  Probate  Court  of  Louisiana,  could  not  be 
legally  subjected  to  any  writ  of  execution  from  the  federal 
colli t.s  and  claiming  twenty  per  cent,  damages. 

Before  the  cause  was  tried,  the  following  admission  of  facts 
was  filed,  viz. : — 

I^Ewi8  A.  Collier  v,  Josiah  Stanbrough. 

Ninth  District  Court  of  the  State  of  Louisiana,  for  the 

Parish  of  Madison. 

The  plaintiff  in  injunction  relies  upon  the  following  facts, 
and  he  cannot  go  safely  to  trial  without  the  documents  neces- 
^ary  to  prove  them  : — 

1.  Some  two  or  thiee  years  since,  a  judgment  was  obtained 
in  the  United  States  Circuit  Court  for  the  Eastern  District  of 
Louisiana,  against  David  Stanbrough,  as  curator  of  the  suc- 
cession of  Jesse  Harper,  deceased,  upon  a  claim  against  the 
succession  of  said  Harper,  at  the  suit  of  the  Farmers'  Bank  of 
Viiginia  ([)erhaj)S  the  suit  is  styled  "  The  President^  Directors^ 
fiwl  Compauff  of  the  Farmers'  Bank  of  Virf/ima  v,  David  r#-i  7 
Stanbrough^  *  curator  of  the  estate  of  Jesse  Harper  ^^'^  ;  all  ^ 
whicli  will  appear  by  the  judgment. 

2.  Some  twelve  or  fifteen  months  since,  an  execution  (^a  fieri 
facias^  issueil  from  said  United  States  Circuit  Court,  at  the 
instance  of  the  plaintiff  in  said  suit,  and  under  said  execution 
a  levy  was  made  on  the  three  notes  mentioned  in  the  petition 
of  the  ])laintifr  in  injunction;  and,  after  due  advertisement, 
the  property  was  offered  for  sale,  and  was  sold  to  Lewis  A. 
Collier,  the  plaintiff  in  injunction,  and  a  transfer,  in  writing, 
was  made  of  said  property,  by  the  mai*shal,  to  said  Collier. 
The  seizure  of  the  notes  relied  on  was  made  by  notifying 
David  Stanbp»n<rh,  in  whose  hands  they  were,  that  they  were 
thereby  seized  by  virtue  of  said  execution,  but  they  nevei 
eame  to  the  corporal  possession  of  the  marshal ;  all  which  will 
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appear  by  the  execution,  the  return  of  the  marshal  thereon, 
and  the  conveyance  of  the  marshal  to  Collier  as  aforesaid. 

3.  Said  transfer  was  returned  to  the  office  of  the  clerk  of 
said  United  States  court,  and  there  duly  recorded. 

The  statement  of  facts,  on  which  the  plaintiff  in  injunction 
relies,  as  mentioned  above,  and  which  facts  are  hereinbefore 
enumerated,  is  admitted  by  the  defendant  in  injunction  to  be 
true.  Bbmiss,  J.  Dxtnlap,  B.  M.  Brawdbr, 

Attomey9  for  Defendants, 

The  phiintifF  in  injunction  admits  that  the  notes  in  contro- 
versy were  never  appraised,  and  that  the  sale  was  made  with- 
out appraisement,  and  that  the  notes  in  question  belonged  to 
the  succession  of  said  Harper,  which  said  succession,  at  the 
time  the  said  seizure  was  made,  in  manner  stated  above,  was 
in  due  course  of  administration  in  the  Probate  Court  of  the 
Parish  of  Madison.  R.  C.  Stockton,  ^tt'y /or  Collier. 

The  following  facts  were  also  admitted,  viz. : — 

Admitted,  that  Lewis  A.  Collier  is  a  creditor  of  Jesse  Har- 
per's estate,  and  that  for  two  years,  at  least,  the  said  succes- 
sion has  been  insolvent. 

Admitted,  that  the  judgment  in  the  ca«e  of  the  FarmeiV 
Bank  of  Virginia  against  David  Stanbrough,  curator  of  the 
succession  of  Jesse  Harper,  deceased,  rendered  in  the  United 
States  Circuit  Court  of  the  Eastern  District  of  the  State  of 
Louisiana,  was  made  final  on  default. 

Admitted,  that  David  Stanbrough  is  now,  and  has  been, 
curator  of  the  succession  of  Jesse  Harper,  deceased,  ever  since 
the  1st  day  of  January,  1840. 

Admitted,  that  David  and  Jesse  Stanbrough  are  brothei-s, 

and  Josiah  Stanbrough  is  the  son  of  Jesse  ;  that  they  all  live 

*181     ^^^^1^  some  three  or  four  miles  of  each  other;  that 

-*     Jesse  Stanbrough  *is  security  for  David  on  his  curator's 

bond,  as  curator  of  Harper's  estate. 

Admitted,  that  in  the  estate  of  Harper  there  was  an  inven- 
tory taken  by  the  Probate  Court  of  Madison  of  said  succes- 
sion of  Harper,  an  order  of  sale,  and  sale  of  the  property  of 
Harper  s  estate,  and  the  notes  in  disj)ute  are  of  the  proceeds 
of  sale;  that  all  those  proceedingb  took  place  by  order  of  the 
Probate  Court. 

It  is  admitted,  that  there  is  nti  order  on  the  records  of  the 
Court  of  Probate  ordering  the  estate  of  Jesse  Hajper  to  be 
insolvent. 

Admitted,  that    Mr.  Stockton,  a    creditor   for   $1,000,  I'as 
never  received  from  the  estate  of  Jesse  Harper  but  $250. 
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On  the  16th  of  May,  1843,  the  court  made  the  following 
decree ; — 

"By  reason  of  the  law  and  the  evidence  being  in  favor  of 
the  defendant,  Josiah  Stanbrough,  it  is  ordered,  adjudged,  and 
decreed,  that  the  injunction  sued  out  in  this  case  be  dissolved; 
and  it  is  further  decreed,  that  the  defendant  recover  of  the 
said  plaintiff,  Lewis  A.  Collier,  and  his  surety,  Archibald 
Matthews,  in  solido^  the  sum  of  four  hundred  and  twenty- 
seven  dollars  damages,  being  ten  per  cent,  upon  the  amount 
of  said  defendant's  claim,  when  enjoined,  and  that  said  plain- 
tiff pay  the  costs  of  this  suit  to  be  taxed."  ' 

From  this  decree  an  appeal  was  had  to  the  Supreme  Court 
of  the  state,  which  aflBnned  the  judgment  of  the  District  Court, 
with  costs. 

A  writ  of  error  was  sued  out  to  bring  the  case  up  to  this 
court,  and  the  following  assignment  of  errors  filed  : 

**  Plaintiff  assigns  for  cause,  for  which  the  judgment  of  the 
honorable  the  Supreme  Court  of  Louisiana  ought  to  be  reversed 
by  the  honorable  the  Supreme  Court  of  the  United  States,  and 
a  judgment  rendered  in  his  favor,  as  prayed  for  in  his  original 
pet*  ion,  as  follows: — 

"  1.  The  decision  of  the  Supreme  Court  of  Louisiana  denies 
to  the  Circuit  Court  of  the  United  States  for  the  State  of 
Louisiana  the  power  to  execute  judgments  rightfully  rendered 
by  said  Circuit  Court  against  the  representatives  of  a  succes- 
sion, by  proceeding  to  sell  the  property  of  the  same,  by  a  writ 
o{  fieri  faciaSy  or  otherwise. 

"  2.  The  Supreme  Court  of  Louisiana  erred  in  assuniing 
authority  to  inquire  into  the  validity  of  a  judgment  or  execu- 
tion from  the  said  Circuit  Court,  or  the  manner  in  which  said 
execution  was  proceeded  on,  the  constitution  and  laws  of  the 
United  States  guarantying  and  conferring  oji  said  Circuit 
Court  the  power  to  take  cognizance  of  such  cases  as  r#iQ 
that  whereon  *execution  issued  (to  wit,  the  case  of  the  ^ 
""  Farmer^  Bank  of  Virginia  v.  David  Staribrough^  curator^ 
^c),  which  necessarily  includes  the  power  to  execute  judg- 
ments so  rendered. 

"  8.  The  Supreme  Court  of  Louisiana  erred  in  sustaining 
the  law  of  that  state  which  requires  money  demafads  against  a 
succession  to  be  prosecuted  exclusively  in  the  Probate  Court, 
which  law,  the  plaintiff  avers,  contravenes  the  constitution 
and  laws  of  the  United  States ;  so  far  as  it  requires  foreign 
creditors  to  prosecute  their  demands  as  aforesaid  in  said  state 
court  only  is,  therefore,  so  far  null  and  void. 

'*4.  The   judgment   aforesaid    of    the    Supreme    Court   of 
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Louisiana  is,  for  other  reasons,  illegal  and  erroneous,  and  ought 
to  be  reversed." 

The  cause  was  argued  by  Mr.  Bihb^  for  the  plaintiff  in  error, 
and  by  Stockton  <f  Steele  and  Mr.  Henderson  (in  a  printed 
argument),  upon  the  same  side.  No  counsel  appeared  for  the 
defendant  in  error.  The  following  points  were  made  and 
argued  by  the  counsel  for  the  plaintiflT  in  error. 

1.  The  decision  of  the  Suyjreme  Court  of  Louisiana  denies 
to  the  Circuit  Court  of  the  United  States  for  the  State  of 
'Louisiana  the  power  to  execute  judgments  rightfully  rendered 
by  said  Circuit  Court  against  the  representative  of  a  succes- 
sion, by  proceeding  to  sell  the  property  of  the  same  by  a  writ 
of  fieri  facias^  or  otherwise. 

2.  The  Supreme  Court  of  Louisiana  erred  in  deciding  that 
a  judgment  of  the  Circuit  Court  of  the  Uniteti  States  must  be 
presented  to  the  Probate  Court  of  Louisiana  for  classification, 
and  that  said  judgment  of  the  Circuit  Court  was  a  mere  recog- 
nition that  the  deceased  owed  the  plaintiff  on  said  judgment 
the  sura  therein  adjudged  to  him,  and  thus  forcing  a  foreign 
creditor  into  a  state  tribunal  to  settle  the  question  of  the  rank 
which  his  claim  shall  hold. 

3.  The  Supreme  Court  of  Louisiana  erred  in  assuming 
authority  to  inquire  into  the  validity  of  a  judgment  or  execu- 
tion from  the  said  Circuit  Court,  or  the  manner  in  which  said 
execution  was  proceeded  on,  the  constitution  and  laws  of  the 
United  States  guarantying  and  conferring  on  said  Circuit 
Court  the  power  to  take  cognizance  of  such  cases  as  that 
whereon  execution  issued  (to  wit,  the  case  of  the  "  Farmers^ 
Bank  of  Virginia  v.  David  Sfarihroiu/hn  ctirator^*''  ^c),  which 
necessarily  includes  the  power  to  execute  judgments  so 
rendered. 

4.  The  Supreme  Court  of  Louisiana  erred  in  sustaining  the 
law  of  that  state  which  requires  money  demands  against  a 
succession  to  be  prosecuted  exclusively  in  the  Probate  Court; 
♦9A-I     which  law,  the  plaintiff  avers,  contravenes  the  constitu- 

-l  tiou  *and  laws  of  the  United  States  ;  so  far  as  it  requires 
foreign  creditors  to  prosecute  their  demands  as  aforesaid  in 
said  state  court  only  is,  therefore,  so  far  null  and  void. 

5.  The  judgement  aforesaid  of  the  Supreme  Court  of  Loui- 
siana is,  for  other  reasons,  illegal  and  erroneous,  and  ought  to 
be  reversed. 

But  as  the  court  avoided  a  decision  upon  these  imiKirtaiit 
points,  resting  it  upon  one  which  was  in  some  measure  col- 
lateral, it  is  deemed  proper  to  on)it  the  arguments  of  counsel. 
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Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

Lewis  A.  Collier  filed  his  petition  in  the  District  Court  held 
for  the  Parish  of  Madison,  in  the  State  of  Louisiana,  against 
Josiah  Stanbrough  and  others,  alleging  that  the  Farmers' 
Bank  of  Virginia  had  recovered  a  judgment  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  in  that 
state,  against  David  Stanbrough,  as  curator  of  the  succession 
of  Jesse  Harper ;  that  an  execution  issued  on  the  judgment, 
by  which  the  marshal  seized  a  debt  belonging  to  the  succes- 
sion, due  from  Dougal  McCall,  evidenced  by  three  notes  of 
hand,  and  by  a  mortgage  on  land,  securing  the  payment  to 
be  made  to  David  Stanbrough,  the  curator;  that  the  debt, 
amounting  to  11,483  dollars,  was  seized  and  sold  by  the  mar- 
shal, and  said  Collier  became  the  purchaser,  for  the  sum  of 
3,500  dollars,  &c. 

It  is  also  alleged  that  a  fictitious  indorsement  had  been 
made  on  one  of  the  notes  by  the  curator  to  Josiah  Stan- 
brough, which  the  petition  prays  may  be  annulled,  and  that 
the  petitioner  may  have  the  benefit  of  his  purchase  by  judg- 
ment and  execution  on  the  notes  and  mortgaged  property. 

The  defendants  answered,  and  insisted  that  the  debt  was 
not  legally  seized  or  levied  upon  ;  and,  secondly,  that  it  was 
not  legally  appraised  or  advertised,  as  requii*ed  by  law. 

The  facts  were  agreed,  and  it  was  admitted  that  the  notes 
in  controversy  were  never  appraised,  and  that  the  marshal  sold 
them  to  Collier  at  a  cash  sale  on  the  first  biddings. 

In  the  District  Court  the  law  was  adjudged  to  be  for  the 
defendants,  and  Collier's  petition  was  dismissed ;  and  from 
this  judgment  he  appealed  to  the  Supreme  Court  of  Louisiana, 
where  the  judgment  was  affirmed ;  and  to  reverse  this  latter 
judgment,  the  plaintiff  prosecuted  a  writ  of  error  from  this 
court  to  bring  up  the  record ;  and  this  he  had  a  right  to  do, 
as  his  claim  of  title  was  founded  on  *'  an  authority  exercised 
under  the  United  States,"  which  the  judgment  below  drew  in 
question,  and  the  decision  was  against  its  validity. 

The  only  question  submitted  for  our  consideration  is 
whether  the  mai-shal's  sale  was  void,  or  valid. 

*The  Supreme  Court  of  Louisiana  declared,  in  its  r#oi 
opinion  found  in  the  record,  and  preceding  the  judg-  ^ 
ment,  "that  a  creditor  residing  in  another  state  cannot  issue 
an  execution  upon  the  judgment  which  he  has  obtained  in  the 
federal  court  against  the  executor  or  administrator  of  an 
estate,  which  is  admitted  in  the  Court  of  Probates  as  insolv- 
ent, and  take  the  property  out  of  the  hands  of  such  executor 
or  administrator,  and  leave  nothing  fur  the  other  creditors," — 
adding,  that,  as  it  was  one  of  the  admitted  facts  that  Harper's 
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estate  had  been  insolvent  for  several  years  before  the  seizure 
and  sale  were  made,  they  were  consequently  void. 

But  as  this  case  has  been  argued  here  by  counsel  for  tKe 
plaintiff,  Collier,  only,  no  one  appearing  for  the  defendant  in 
error,  we  deem  it  proper  to  forbear  touching  the  delicate  ques- 
tion on  which  the  Supreme  Court  of  Louisiana  founded  its 
judgment  of  affirmance.  Its  great  importance  in  different 
states,  and  the  difficulties  attending  it  on  either  hand,  because 
of  the  conflicts  it  is  likely  to  produce  between  the  tribunals 
of  the  state  and  the  federal  courts,  strongly  impress  this  court 
with  the  propriety  of  leaving  the  question  open  and  uninflu- 
enced by  the  present  opinion,  as  no  necessity  exists  for  such 
a  decision  in  this  case.  The  judgment  of  the  state  court  pro- 
nounced the  seizure  and  sale  on  the  federal  execution  void ; 
this  judgment  we  are  called  on  to  revise,  and  if  we  fiiid  that 
it  was  proper,  for  the  reasons  given  by  the  court  below,  or  on 
other  grounds  manifestly  appearing  of  record,  and  equally 
calling  into  exercise  the  jurisdiction  of  this  court,  it  is  our 
duty  to  affirm  it ;  and  we  are  of  opinion  that  the  judgment  of 
the  state  court  was  proper,  on  another  ground. 

In  Louisiana,  the  debts  due  to  an  execution  debtor  may  be 
seized  and  sold  on  execution,  like  other  movable  property,  and 
equally  with  the  immovable  property ;  in  respect  to  lands 
seized  on  execution,  it  is  necessary,  before  they  are  offered  for 
sale,  that  they  should  be  appraised  by  persons  appointed  for 
the  purpose,  and  if,  when  offered  at  public  sale,  two  thirds  of 
the  appraised  value  is  not  bid,  the  officer  who  is  attempting 
to  sell  shall  not  adjudicate  the  sale,  but  cease,  and  re-advertise 
the  property,  and  again  offer  it  at  public  outcry  on  a  credit  of 
twelve  months;  and  this  mode  of  proceeding,  having  been 
adopted  by  rule  in  the  Circuit  Court  of  the  United  States  held 
in  Louisiana,  governs  the  marshal  of  that  court.  Whether 
movable  property  was  entitled  to  the  benefit  of  the  provision 
seems  not  to  have  been  definitively  settled  until  1845,  in  the 
case  of  Phelps  v.  Rigktor  and  others  (9  Rob.  (La.),  641), 
when  it  was  adjudged  by  the  Supreme  Court  oi  Louisiana, 
♦on-i  that  movable  property  (of  the  same  description  that  is 
J  here  in  *controversy)  could  not  be  legally  sold  by  a 
sheriff  in  virtue  of  an  execution,  without  having  been  first 
appraised  at  its  cash  value,  and  that  then  the  cash  bid  on  the 
first  offer  must  be  equal,  at  least,  to  two  thirds  of  the  appraised 
value ;  and  for  want  of  such  an  appraisement  and  bid,  the 
adjudication  of  a  cash  sale  on  the  first  offer  to  sell  was  void, 
for  want  of  power  in  the  officer.  And  it  is  proper  to  remark, 
that,  in  the  case  of  Q-antly  v.  Ewing  (3  How.,  707),  this  court 
declared  a  similar  principle  to  apply  in  a  case  arising  under  u 
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law  of  Indiana,  which  provided  that  the  fee  simple  of  real 
estate  should  not  be  sold,  until  the  sheriff  had,  at  the  time  and 
place  of  sale,  first  offered  the  rents  and  profits  of  the  land  for 
a  term  of  seven  years  at  public  outcry,  and  if  no  bid  was  had 
for  the  rents  and  profits  sufficient  to  satisfy  the  execution, 
then  the  sheriff  should  proceed  to  sell  the  fee.  In  that  case 
the  sheriff  had  proceeded  to  sell  the  fee-simple  estate,  without 
fii"8t  offering  the  rents  and  profits  for  the  seven  years'  term, 
and  this  court  held  that  the  sale  was  void,  for  want  of  power 
in  the  sheriff  to  make  it  before  he  complied  with  the  previous 
step,  forasmuch  as  the  power  to  sell  the  fee  simple  arose  for 
want  of  a  bid  for  the  term.  In  principle,  that  case  and  the 
one  under  considerati(»n  cannot  be  distinguished.  In  each  it 
was  immaterial  whether  the  purchaser  had  or  had  not  knowl- 
edge of  the  fact,  that  the  officer  had  not  taken  the  first  step, 
as  on  that  step  the  power  to  sell  firat  arose.  In  this  case,  no 
appraisement  was  had,  and  the  debt  on  the  first  bidding  was 
struck  off  to  Collier,  for  less  than  one  third  of  the  amount 
called  for  by  the  three  notes  and  the  mortgage  to  secure  them  ; 
and  these  facts  being  admitted  on  the  record,  it  follows  that 
the  sale  was  void,  and  tliat  the  judgment  of  the  Supreme 
Court  of  Louisiana  must  be  affirmed.^ 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Louisiana,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  tliis  cause  be  and  the  same  is 
hereby  affirmed,  with  costs. 


♦William  Bailey,  Plaintiff  in  error,  v.  Wn.i.i am     [  *28 

B.  Dozier. 

Where  a  bill  of  exchange  is  presented  for  acceptance  or  payment,  wliich  is 
refused,  it  is  sufficient  if  the  officer  who  presents  it  makes  a  n()t«*  at  tlie 
time  of  the  facts  which  occurred  on  presenting  tlie  bill.  'Vhe  forma)  pro- 
test may  be  drawn  up  afterwards,  at  the  convenience  of  the  notary. - 

Under  the  laws  of  Mississippi,  a  protest  is  not  essential  to  enable  Mie  indorsee 
of  an  inland  bill  of  exchange  to  recover  the  amount  of  iti    The  sialiue  of 


'See  Ertoin  v.  Lowry,  7  How.,  179,    notary  himself,  and  not  by  liis  clerk. 
180.  Sucrider  v.  lirown^  3  McLean,  481. 

*  But  it  must  be  drawn  up  by  the 
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BCiBsissippi  is  similar  to  the  Englisli  statutes  of  0th  and  10th  of  William  III., 
and  dd  and  4th  of  Anne,  and  must  receive  the  same  construction  wiih  them. 

Before  those  statutes,  the  indorsee  of  an  inland  bill  had  a  right  to  recover  the 
amount  of  it  from  the  drawer.  This  ri<;ht  was  not  taken  away  by  them; 
but  they  gave  an  additional  right  to  interest  and  damages.  The  common 
law  right  remains.^ 

If  a  plea  to  the  jurisdiction  and  a  plea  of  non  aasump/Ht  be  put  in,  and  the 
issue  be  made  up  on  the  latter  plea  only,  no  notice  being  taken  of  the  for- 
mer, and  upon  this  state  of  the  pleatiins^  the  caiise  goes  on  to  trial,  the 
plea  to  the  jurisdiction  is  considered  as  waived.* 

\lthough  the  declaration  bega:?  with  an  avennent  that  the  drawer  and  indorser 
were  citizens  of  the  same  state  (which,  of  course,  would  oust  the  jurisdic- 
tion of  the  Circuit  Court),  yet,  as  it  afterwartis  averred  that  the  indorser, 
who  was  also  the  payee,  was  an  alien  and  citizen  of  Texas,  this  was  suffi- 
cient to  maintain  the  jurisdiction.^ 

This  case  was  brought  up,  by  wi-it  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Mississippi. 

The  facts  were  these  : 

On  the  18th  of  January,  1838,  the  toHowing  inland  bill  was 
drawn : 

82,670.  Paiddinfi,  18fA  Janvary.  1838. 

Twelve  months  after  date  of  this  niv  fii-st  and  only  bill  of 
exchange,  pay  to  the  order  of  John  D.  Fatlieree  two  thousand 
six  hundred  and  seventy  dollars,  f(»r  value  received,  and  place 
the  same  to  account  of  your  obt  servant. 

Will.  B.  Dozikr.    . 

Mr.  PiEusoN  Lewis, 
Jackson^  Mississippi, 

Indorsed, — J.  D.  Fatheree, 

Accepted, — Pierson  Lewis. 

Being  indorsed  by  Fatheree  and  accepted  by  Lewis,  it 
passed  into  the  hands  of  Bailey,  the  plaintiflF  in  error. 

On  the  21st  of  January,  1839,  when  the  bill  became  due,  it 
was  presented  and  protested  for  non-payment,  under  the  cir- 
cumstances which  will  presently  be  stated. 

In  April,  1841,  Bailey  brought  suit  in  the  Circuit  Court  of 
the  United  States  against  Dozier  and  Fatheree,  who  were 
both  alleged  in  the  writ  to  be  citizens  of  Mississippi,  Bailey 
being  stated  to  be  a  citizen  of  Virginia.  The  declaration 
commenced  with  stating  that  Dozier  and  Fatheree  were  both 

•  FoixowKD.  Waiizer  v.  Tapper ^  ^  Where  the  pleadings  contain  a 
8  How.,  234,  285.  proper  averment  of  the  defendant's 

*  Cited.  Ih'ed  Scott  v.  Sandford^  citizenship,  the  fact  that  such  aver- 
10  How.,  519;  Spencer  v.  Lapsley^  20  mont  is  not  in  the  declaration  is  not 
Id.,  267;  Ganse  y.  City  of  ClarkMcille,  available  on  error.  Bradstreet  v. 
1  McCrary,  86ii.;  UeSohry  v.  Nichol-  Thomas,  12  I'et.,  59;  Teese  v.  Phelps, 
son,  3  Wall.,  423.     See  also  note  to  McAll.,  17. 

Sims  V.  Uundley,  6  How.,  1. 
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citizens  *of  Mississippi,  but  afterwards,  in  recititjg  the  bill, 
said,  "  and  then  and  there  requested  the  said  Lewis  to  pay, 
twelve  months  after  the  date  of  said  bill  of  exchange,  to 
John  D.  Fatheree,  who  is  an  alien  and  resident  of  the  repub- 
lic of  Texas,"  &c.  The  declaration  contained  also  counts  tor 
money  "  lent  and  advanced,"  '*  paid,  laid  out,  and  expended," 
and  "  had  and  received." 

To  this,  the  defendant  pleaded  two  pleas.  The  first  was  as 
f«»llows: — 

'*  And  the  said  defendant,  William  B.  Dozier,  in  his  own 
proper  person,  comes  and  says,  that  this  court  ought  not  to 
have  or  take  further  cognizance  of  the  action  aforesaid,  as  to 
him,  said  Dozier,  because  he  says  that  the  said  bill  of  exchange, 
in  the  plaintiff's  declaration  mentioned,  was  drawn  in  the 
state  of  Mississippi,  to  wit,  at  Paulding,  in  Mississippi,  paya- 
ble at  Jackson,  in  the  said  state  of  Mississippi,  and  that  the 
dmwer  and  indorser  and  acceptor  thereof  were,  and  yet  are, 
citizens  and  resident  in  the  state  of  Mississippi ;  and  said  bill 
is  not  a  foreign  bill  of  exchange  ;  and  this  the  said  William 
B.  Dozier  is  ready  to  verify ;  wherefore  he  prays  judgment, 
whether  this  court  can  or  will  take  further  cognizance  of  the 
action  aforesaid. 

"  And  for  further  plea  in  this  behalf,  the  said  William  B. 
Dozier  says,  that  this  court  ought  not  to  have  or  take  further 
cognizance  of  this  action,  because  he  says  that  the  said  Wil- 
liam Bailey,  the  plaintiff,  is  a  citizen  of  the  state  of  Mississippi, 
to  wit,  of  the  conntv  of  Rankin,  in  said  state,  and  this  he  is 
ready  to  verify ;  wherefore  he  prays  judgment,  whether  this 
court  can  or  will  take  further  cognizance  of  the  action  afore- 
said." 

The  second  plea  was  non  assumpsit. 

The  record  showed  that  the  plaintiff  joined  issue  upon  the 
last  plea,  without  taking  any  notice  of  the  first. 

In  May,  1843,  the  cause  went  to  trial,  upon  this  state  of 
the  pleadings,  after  a  discontinuance  had  been  entered  as  to 
Fatheree,  when  the  jury,  under  instructions  given  by  the 
court,  found  a  verdict  for  the  defendant. 

The  bill  of  exceptions  taken  by  the  plaintiff,  after  reciting 
the  bill  and  protest  by  David  H.  Dickson,  calling  himself  a 
justice  of  the  peace  and  ex  officio  notary  public,  proceeded 
thus: — 

"The  plaintiff  then  introduced  David  H.  Dickson,  the 
notary,  as  a  witness,  who,  being  first  duly  sworn,  stated  on 
oath,  that,  on  the  day  the  bill  fell  due,  he  went  to  the  Union 
Bank  in  Jackson,  ard  deujanded  payment  of  said  bill  of  the 
teller  of  said  bank,  and  was  answered  by  him  that  there  were 
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no  funds  in  the  bank  to  pay  said  bill.  Witness  did  not  know 
*^^1  w^®^®  ^^'^  Pierson  Lewis,  the  acceptor,  lived  ;  but  on 
■"  coming  out  of  *the  bank  a  person  was  pointed  out  to 
him  as  said  Lewis,  the  acceptor  of  the  bill.  Whereupon  wit- 
ness demanded  payment  of  said  Lewis,  who  answered  that  he 
could  not  pay  the  same.  Whereupon  witness  protested  said 
bill  for  non-payment,  as  well  against  the  acceptor  as  all  other 
parties  to  the  same,  and  on  that  day  deposited  in  the  post- 
office  at  Jackson  notice  of  the  dishonor  of  said  bill,  in  season 
to  go  out  by  the  next  mail,  directed  to  Paulding,  Mississippi, 
f(.?  said  Will.  B.  Dozier,  the  defendant,  which  is  the  residence 
and  post-office  of  said  Dozier,  who  is  the  drawer  of  said  bill, 
advising  him  of  the  non-payment  thereof  by  the  acceptor,  and 
that  the  holder  looked  to  him  for  payment. 

"  On  his  cross-examination,  witness  stated,  that  after  he  left 
the  bank  a  person  was  pointed  out  to  him  by  the  plaintiff  as 
Pierso!!  Lewis,  of  whom  he  made  demand  of  payment,  which 
was  refused ;  that  the  protest  now  attached  to  said  bill  of 
exchange  is  not  the  original  protest  made  out  by  him  on  the 
day  of  said  above-named  demand. 

"  That  on  making  demand  of  said  bill,  as  above  stated,  he 
made  out  a  protest  and  attached  the  same  to  the  bill  by  wafer, 
and  delivered  the  bill  and  protest  to  the  plaintiff;  that  after- 
wards the  plaintiff  sent  a  messenger  to  him,  stating  that  said 
protest  would  not  do,  and  requesting  another ;  and  thereupon 
witness  tore  the  bill  away  from  it,  and  made  out  another,  dif- 
fering from  the  first,  and  delivered  it,  also  annexed  to  said 
bill,  to  said  messenger.  That  near  a  year  afterward  the  plain- 
tiff applied,  in  person,  to  said  witness,  and  stated  that  said 
second  protest  was  also  materially  defective,  and  requested  wit- 
ness to  make  out  another ;  and  witness  then  again  separated 
said  bill  from  said  second  protest,  and  made  out  a  third  pro- 
test, and  after  wafering  the  bill  thereto,  delivered  the  said  bill 
and  protest  to  the  said  plaintiff,  which  last  is  the  protest  now 
read  to  the  jury,  and  the  two  rents  or  mutilations  on  said  bill 
designate  the  parts  at  which  it  was  wafered  to  each  of  said 
protests. 

"  That  the  original  protest  differed  from  the  second,  and  the 
third  from  both  the  preceding. 

"  Whereupon  the  defendant,  by  attorney,  moved  the  court 
to  exclude  said  bill  of  exchange  from  the  jury  for  the  want  of 
valid  protest ;  which  motion,  after  argument,  the  court  sus- 
tained, and  insti*ucted  the  jury  that  the  plaintiff  could  not 
sustain  his  action  on  the  bill  of  exchange,  unaccompanied  by 
a  protest. 

" To  which  plaintiff's  counsel  excepted,  and  tendered  this 
28 


JANUARY    TERM.    1848.  25 


Bailey  v.  Dozler. 


bill  of  exceptions  before  the  jury  retired  from  the  box,  and 
prayed  that  the  same  may  be  signed,  sealed,  and  made  a  part 
of  the  record  in  this  cause :  which  is  done  accordingly. 

"S.  J.  Gholson.     [seal.]" 

*Upon  this  bill  of  exceptions  the  case  came  up  to  [*26 
this  court. 

It  was  argued  by  Mr,  Bihh^  for  the  plaintiff  in  error,  and 
Mr,  Crittenden^  for  the  defendant  in  error. 

Mr.  Bihb^  for  the  plaintiff  in  error,  made  four  points : — 

Ist.  That  the  judge  erred  in  excluding  the  notarial  protest 
&om  the  jury. 

2d.  The  court  erred  in  the  instruction  given  to  the  jury. 

8d.  The  judge  erred  in  taking  upon  himself  to  decide  the 
£Etct8  testified  by  the  witness,  instead  of  leaving  it  to  the 
jurors  to  respond  to  the  facts  properly  within  their  province. 

4th.  That  upon  the  evidence,  the  plaintiff  was  entitled  to 
verdict  and  judgment ;  and  that  the  decision  of  the  court,  as 
certified  in  the  bill  of  exceptions,  was  erroneous. 

No  protest  of  the  bill,  which  was  an  inland  bill,  was  neces- 
sary to  enable  the  plaintiff  to  sustain  his  action  for  the  sura 
named  in  the  bill.  Brough  v.  Parkins^  2  Ld.  Raym.,  992 ; 
Chit.  Bills  (9th  Lond.  ed.),  334,  336,  464,  466 ;  3  Kent  Com., 
98,  94. 

The  proof  of  the  demand  of  payment,  of  the  refusal,  and  of 
notice  to  the  defendant  of  the  dishonor  of  the  bill,  was  suffi- 
cient. Chit.  Bills  (9th  Lond.  ed.),  336,  668,  659 ;  Townsley 
V.  Sumrally  2  Pet.,  170. 

The  judffe  gave  to  the  certificate  of  protest  of  an  inland 
bill,  made  by  the  notary  residing  in  the  stat'C  and  district 
wherein  the  suit  was  brought  and  trial  had,  a  magnified  dignity, 
a  power  of  diction,  self-sufiBcient  and  indispensable,  which  the 
law  did  not  allow  to  a  notarial  certificate  in  such  a  case. 

In  Toumsley  v.  Sumrall^  the  Supreme  Court  of  the  United 
States  said : — ^^  It  is  admitted,  that,  in  respect  to  foreign  bills 
of  exchange,  the  notarial  certificate  of  protest  is  of  itself  suffi- 
cient proof  of  the  dishonor  of  a  bill,  without  any  auxiliary  evi- 
dence.*' ^^But  where  the  parties  reside  in  the  same  kingdon; 
or  country,  there  is  not  the  same  necessity  for  giving  entire 
verity  ana  credit  to  the  notarial  protest.  The  parties  maj 
produce  the  witnesses  upon  the  stand,  or  compel  them  to  give 
their  depositions.  And,  accordingly,  even  in  cases  of  foreign 
bills,  drawn  upon,  and  protested  in,  another  country,  where 
the  suit  is  brought,  courts  of  justice  sitting  under  the  common 
law  require  that  the  notary  himself  should  be  produced,  if 
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within  the  reach  of  process,  and  his  certificate  is  not  per  Be 
evidence.  This  was  so  held  by  Lord  EUenborough  in  OheB- 
rner  v.  Noyes^  2  Cainpb.,  129."  Towndey  v.  Sumrall^  2  Pet^ 
179, 180. 

The  plaintiff,  Bailey,  produced  the  notary,  David  H.  Dick- 
*271  ^^"'  ^  ^  witness.  His  statements,  upon  oath,  in  chief 
-'  and  *upon  cross-examination,  proved  every  factf — of 
presentation  of  the  bill  at  the  proper  time  for  payment,  the 
demand  of  payment  thereof  made  of  the  acceptor,  his  refusal 
to  pay,  the  protest  for  non-payment,  and  the  notice  of  the  dis- 
honor of  the  bill  sent  to  the  drawer  by  the  first  mail  after  the 
dishonor  of  the  bill. 

When  the  notary  so  testified  in  open  court,  at  the  trial,  of 
what  importance  was  the  notarial  certificate  made  by  him  ex 
parte  ?  That  the  notary  made  three  or  three  dozen  notarial 
certificates  of  protest  is  immaterial.  In  what  respect  did  the 
first,  second,  and  third  certificates  of  the  notary  differ  one 
from  another  ?  It  is  not  pretended  that  they  were  contradic- 
tory the  one  to  another,  nor  that  either  was  contradictory  to 
the  evidence  given  by  the  notary  to  the  court  and  jury  when 
on  his  oath.  In  such  case,  the  credibility  and  weight  of  the 
evidence  would  have  been  a  question  of  fact  proper  for  the 
jury  to  try,  and  not  a  question  of  law  to  the  court. 

Supposed  omissions  were  the  subjects  of  the  several  notarial 
certificates,  not  falsehoods. 

The  evidence,  as  given  at  the  trial,  was  sufficient  to  main- 
tain the  action  so  brought  against  the  drawer  of  the  bill  of 
exchange ;  and  the  instruction  of  the  court  to  the  jury  was 
erroneous. 

Mr.  Crittenden^  for  the  defendant  in  error,  said  that  the 
only  question  in  the  case  related  to  the  sufficiency  of  the 
evidence  of  protest  offered  by  the  plaintiff. 

By  the  laws  of  the  State  of  Mississippi,  a  protest  was  neces- 
sary and  indispensable  to  the  plaintiff's  right  of  recovery. 
Statute  Laws  of  Mississippi,  page  872,  8th  section,  and  page 
376,  section  17,  &c.     Offet  v.  Vick,  Walk.  (Miss.),  100. 

The  instrument  offered  in  evidence  as  such  was  no  legal  or 
valid  protest,  because  the  justice  of  the  peace  (David  H.  Dick- 
son) who  made  it  had  no  authority  so  to  do,  it  not  appearing 
that  there  was  no  notary  public  in  Jackson  at  the  time  ready 
to  act,  and  his  authority,  by  law,  being  only  to  make  protest 
for  want  or  in  default  of  a  notary  public.  Statute  Laws  of 
Mississippi,  section  8,  page  373. 

If  DicksDU,  as  a  justice  of  the  peace,  was,  under  the  circum- 
stances, authorized  to  protest,  the  instrument  offered  in  evi- 
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dence  as  a  protest,  made  out  near  a  year  after  the  transaction, 
cannot  be  taken  or  regarded  es  an  authentic  or  legal  instru- 
ment, admissible  as  evidence,  especially  as  it  appears  that  it 
was  neither  the  first  nor  second  protest  made  in  reference  to 
the  same  occasion. 

*It  would  be  subversive  of  the  security  and  certainty  p^,^oo 
of  commercial  interests  and  dealings  in  such  transac-  ^ 
tions,  if  such  an  instrument  as  that  offered  in  evidence  in  this 
case  should  be  received  and  allowed  the  effect  of  a  legal  pro- 
test. The  first  protest,  made  at  the  time  of  the  alleged 
demand  and  refusal  of  payment,  is  suppressed.  A  second  edi- 
tion of  it,  made  out  some  time  after,  is  also  suppressed.  And 
the  one  now  offered  in  evidence  is  the  third  edition,  fabri- 
cated about  one  year  after  the  transaction.  The  proof  is,  also, 
that  each  of  these  differed  from  the  other.  It  is  impossible,  as 
it  seems  to  me,  that  such  an  instrument  can  be  regarded  as  a 
protest,  or  admitted  in  evidetice  as  such. 

On  both  grounds, — 1st.  That  Dickson  had  no  authority  to 
protest ;  and  2d.  That  if  he  had,  the  instrument  offered  in 
evidence  was  no  protest,— it  seems  clear  that  the  instruction 
of  the  court  was  correct,  and  that  therefore  the  judgment 
ought  to  be  affirmed. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  held  by  the  district  judge  in  and  for  the  Southern 
District  of  Mississippi. 

The  suit  was  brought  on  an  inland  bill  of  exchange  by  the 
indorsee  against  the  drawers,  and  resulted  in  the  court  below, 
in  a  verdict  for  the  defendant  on  an  objection  taken  to  the 
validity  of  the  protest. 

The  statute  of  Mississippi  provides  for  protesting  inland 
bills  in  case  of  non-acceptance,  or  of  non-payment  by  the 
drawee,  after  due  presentment,  in  like  manner  as  in  case  of 
foreign  bills  of  exchange ;  and  allows  five  per  cent,  damages 
on  the  amount  for  which  the  bill  is  drawn.  (How.  &  H.  Stat, 
of  Miss.,  pp.  372,  §  8 ;  376,  §  17 ;  and  376,  §  20.) 

On  the  trial,  the  notary  was  called  as  a  witness  by  the  plain- 
tiff', auii  proved  the  presentment  of  the  bill  at  maturity,  demand 
of  payment,  and  refusal,  and  notice  to  the  drawers.  And  fur- 
ther, that  he  drew  up  the  protest  in  form  at  the  time  and 
delivered  it  to  the  holders,  but  that  on  account  of  some 
alleged  defect,  which  is  not  stated  in  the  bill  of  exceptions,  it 
was  returned  to  him,  and  a  second  one  made  out,  and  deliv- 
ered, wiiich  was  also  subsequently  returned,  and  a  third  drawn 
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up,  which  was  the  protest  oflFered  in  evidence.     It  was  made 
out  nearly  a  year  after  the  preserftment. 

The  court  below  decided  that  the  protest  was  invalid,  and 
instructed  the  jury  that  the  plaintiff'  could  not  recover,  unless 
the  bill  had  been  duly  protested  according  to  the  requirement 
of  the  statute.  Whereupon  a  verdict  was  rendered  for  the 
defendant. 

♦OQi  *The  bill  was  presented  and  the  protest  made  out  by 
^  J  a  justice  of  the  peace,  as  a  notary  ex  officio  :  and  on  the 
argument  the  ruling  of  the  court  was  sought  to  be  sustained, 
on  the  ground,  that  the  power  of  this  officer  to  protest  bills 
extended  only  to  cases  where  the  notary  was  absent  or  could 
not  be  procured.  But  on  looking  into  the  laws  of  Mississippi, 
it  was  found  that  a  subsequent  statute  had  given  the  power 
to  this  officer  in  all  cases,  without  any  qualification,  and  the 
point  was  given  up.     (How.  &  H.,  p.  430,  §  34.) 

The  ground  of  objection,  therefore,  is  narrowed  down  to  the 
time  when,  and  the  circumstances  under  which,  the  notarial 
protest  was  drawn  ,up,  in  form.  And  on  looking  into  the 
cases  and  books  of  authority  on  the  subject,  it  will  be  found, 
that,  if  the  bill  has  been  duly  presented  for  acceptance,  or 
payment,  and  dishonored,  and  a  minute  made,  at  the  time,  of 
the  ^teps  taken,  which  is  called  noting  the  bill,  the  protest 
may  be  drawn  up  in  form  afterwards,  at  the  convenience  of 
the  notary.  And  it  has  been  held,  if  drawn  up  at  any  time 
beffjre  the  trial,  it  will  be  suflBcient.  (Chit.  Bills,  334,  436, 
and  cases.     Ed.  1842.) 

The  minute  contains  a  brief  record  of  the  facts  which 
transpired  on  presenting  the  bill,  and  the  protest,  as  subse- 
quently made  out,  is  but  an  extenision  of  them  in  the  cus- 
tomary form.  The  time  of  the  extension,  therefore,  would 
seem  to  be  of  no  great  importance. 

For  the  same  reason,  if  a  mistake  should  occur,  no  great 
danger  need  be  apprehended  if  the  notary  is  permitted  to  cor- 
rect it,  provided  the  regular  steps  have  been  taken,  and  noted, 
to  charge  the  parties.  The  amendment  would  not  be  made 
from  memory,  or  recollection,  but  from  a  written  memorandum 
of  the  facts. 

But,  without  pursuing  this  view  of  .the  case  further,  a 
decisive  ground  against  the  ruling  of  the  court  below  is,  that 
a  protest  of  the  bill  was  not  essential  to  enable  the  plaintiff 
to  recover. 

The  statute  of  Mississippi  is  taken,  substantially,  from  the 

9  and  10  Wm.  3,  ch.  17,  amended  by  the  3  and  4  Anne,  ch.  9, 

under  wliich  it  has  always  been  held  by  tlie  courts  in  England 

that  the  action  at  common  law  was  not  thereby  taken  away ; 
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but  that  an  additional  remedy  was  given,  by  which  the  holder 
could  recover  interest  and  damages  on  an  inland  bill  in  cases 
where  he  was  not  entitled  to  them  at  common  law.  And  that 
if  he  chose  to  waive  the  benefit  of  the  statute,  he  might  still 
recover  the  amount  due  on  the  bill,  by  giving  the  customary 
proof  of  default  and  notice.  (2  Ld.  Raym.,  992;  S.  C,  1 
Salk.,  181;  S.  C,  6  Mod.,  80;  2  Barn.  &  Aid.,  696;  Chit. 
Bills,  466.) 

*Toe  act  of  Mississippi  is  not  more  explicit  and  posi- 
tive in  its  terms,  in  respect  to  the  duty  of  protesting, 
than  that  of  the  9  and  10  Wm.  3,  as  will  be  seen  on  a  com- 
parison of  the  two  acts,  and  should  receive  a  similar  interpre- 
tation. It  follows,  therefore,  from  this  view,  as  the  plaintiff" 
did  not  claim  the  five  per  cent,  damages  given  by  the  act,  he 
should  have  been  allowed  to  recover  the  amount  of  the  bill, 
principal  and  interest,  on  the  testimony  of  the  notary  alone, 
independently  of  the  written  protest. 

It  appeal's  from  the  record,  that  the  defendant  put  in  two 
pleas  to  the  jurisdiction  in  the  court  below,  for  the  want  of 
proper  parties ;  and  also  the  plea  of  non  assumpsit  To  the 
latter,  the  similiter  was  added,  upon  which  issue  the  cause 
went  down  to  trial.  No  notice  was  taken  of  the  pleas  to  the 
jurisdiction. 

It  is  suggested  that  this  affords  ground  of  error  on  the 
record. 

The  plea  of  non  assumpsit  in  bar  of  the  action  operated  as 
a  waiver  of  the  pleas  to  the  jurisdiction,  which  doubtless 
furnishes  the  reason  why  no  notice  was  afterwards  taken  of 
these  pleas  by  either  party.  3  Johns.  (N.  Y.),  105 ;  6  Bac. 
Abr.  tit.  FL  ^  PL,  let.  a,  pp.  186, 187 ;  Gould,  PL  ch.  5,  §  13. 

They  were  virtually  abandoned  by  the  defendant. 

It  was  also  suggested,  that  it  appeared  from  the  declaration 
that  Fatheree,  the  payee  of  the  bill,  was  a  citizen  of  Missis- 
sippi, and  that  the  plaintiff  deriving  title  from  him,  though  a 
citizen  of  Virginia,  could  not  maintain  the  action,  for  want  of 
jurisdiction  within  the  eleventh  section  of  the  Judiciary  Act. 

The  answer  to  the  suggestion  is,  that  the  fact  upon  which 
it  is  founded  is  not  sustained  by  the  record.  The  suit  was 
brought,  originally,  against  Dozier  and  Fatheree,  the  drawer 
and  payee,  indorsers  jointly,  who  are  described  in  the  com- 
mencement of  the  declaration  as  citizens  of  the  state  of  Mis 
sissippi.  But  in  a  subsequent  part  of  the  declaration  it  is 
averred,  that  Fatheree,  at  the  time  the  bill  was  drawn,  and 
also  at  tlie  time  (»f  its  transfer  to  the  plaintiff,  was  an  aliens 
and  resident  of  Texas. 
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The  suit  was  (Hscontinued  as  to  Fatheree  before  the  trial, 
which  left  it  between  the  plaintiff  and  the  defendant  alone. 

The  plaintiff  being  a  citizen  of  Virginia,  an.d  derivincf  title 
through  a  person  competent  to  maintain  a  suit  in  the  Circuit 
Court  against  the  defendant,  that  court  properly  took  juris- 
diction of  the  case. 

In  every  view  taken  of  the  case,  we  think  the  court  below 
erred,  and  that  the  judgment  should  be  reversed. 

Judgment  revei*sed,  with  venire  de  novo  by  the  court  below. 

*31]  *  Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be  and  the  same  is  hereby  reversed  with  costs,  and 
that  this  cause  be  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  award  a  venire  facias  de  novo. 


■^^•»» 


The  President,  Directors,  and  Company  of  the  Bank 
OF  THE  United  States,  Plaintiffs  in  error,  v.  Henry 
K.  Moss,  William  H.  Shelton,  Robert  A.  Patrick, 
AND  Charles  Lynch,  Defendants. 

Wliere  a  declaration  contained  special  counts  upon  promissory  notes,  and 
also  the  common  money  counts,  although  the  jurisdiction  of  the  court  was 
not  apparent  upon  the  special  counts,  yet  the  money  counts,  sustained  by 
evidence,  might  have  been  sufficient  to  sustain  it;  and  this  court  will  pre- 
sume such  evidence  to  liave  been  given  if  the  record  is  silent  upon  the  sub- 
ject, and  if  no  objection  was  made  to  the  jurisdiction  in  the  progress  of 
the  trial.i 

Judgment  having  been  rendered  for  the  plaintiffs,  it  was  not  competent  for 
the  court  below  to  strike  out  the  judgment  at  the  next  term,  on  the  groun  J 
of  supposed  want  of  jurisdiction.^ 

The  power  of  a  court  over  its  records  and  judgments  examined  and  stated. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Mississippi. 

• 

^FoLLOWXD.    Coffee  v.   Planters?  JJinWey,  781nd.,504.   Cited.   French 

Bank  q^  Tenuewee,  13  How.,  189.  v.  Hoy,  22  Wall.,  245;  Schell  v.  Dodger 

*  Followed.    Fiacher  v.  Hay  en,  6  17  Otto,  030;   Heckling  v.  Allen,  15 

Fed.  Rep.,  69;  United  States  y.  Mil-  Fed.  Rep.,  197. 

linger,  7  Id.,  189;  b.  c,  19  Blatchf.,  See  also  Seat  v.   United  StateSy  18 

204.    DiBTiNOinsHBD.    Sheppard  v.  Ct.  of  CI.,  468;  Newman  v.  Newman. 

WVMm,  poet  «260,  277;  McCUllan  v.  14  Fed.  Rep.,  636. 
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In  1838,  the  two  following  notes  were  executed,  viz.: — 

f  10,715  ^  Brandon,  March  nth,  1838. 

Nine  months  after  Ist  April,  1838,  we,  or  either  of  us, 
promise  to  pay  to  Briggs,  Lacoste  &  Co.,  or  order,  for  value 
received,  ten  thousand  seven  hundred  and  fifteen  ^AA^  dollars, 
payable  and  negotiable  at  the  Commercial  Bank  in  Natchez. 

H.  K.  Moss, 
W.  H.  Shelton,  Sec'ttfr 
R.  A.  Patrick, 
Chables  Lynch. 
Indorsed,  "  Briggs,  Lacoste  &  Co." 

110,876  ^.  Brandon,  March  llth,  1838. 

Eleven  months  after  Ist  April,  1838,  we,  or  either  of  us, 

S>romise  to  pay  to  Briggs,  Lacoste   &  Co.,  or  order,     rmoo 
or  value  received,  *ten  thousand  eight  hundred  and     ■• 
seventy-six  Mc  dollars,  payable  and  negotiable  at  the  Com- 
mercial Bank  in  Natchez. 

H.  E.  Moss, 
W.  H.  Shelton,  Secty. 
R.  A.  Patrick, 
Chablbs  Lynch. 
Indorsed,  ^^  Briggs,  Lacoste  &  Co. 


>> 


In  March,  1840,  the  Bank  of  the  United  States  brought 
suit,  in  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi,  against  Henry  E.  Moss,  William 
H.  Shelton,  Robert  A.  Patrick,  Charles  Lynch,  and  Charles 
A.  Lacoste.  On  the  same  day,  a  declaration  was  filed,  con- 
sisting of  five  counts,  in  which  all  the  defendants  were  averred 
to  be  citizens  of  Mississippi.  The  first  two  counts  were  upon 
the  notes,  each  count  being  upon  one  note.  In  the  first  count, 
the  indorsement  is  thus  averred: — "And  the  said  Charles  A. 
Lacoste,  together  with  Charles  Briggs  and  Louis  Hermann, 
who  are  not  sued  in  this  action,  not  being  citizens  of  this  state, 
by  the  name  and  style  of  Briggs,  Lacoste  &  Co.,  being  part- 
ners in  trade,  using  the  name  and  style  of  Briggs,  Lacoste  & 
Co.,  to  whom  or  to  whose  order  the  payment  of  the  sum  of 
money  in  the  said  note,"  &c. ;  and  in  the  second  count,  upon 
the'  other  note,  it  is  thus  stated : — "  And  then  and  there 
delivered  the  same  to  said  Briggs,  Lacoste  &  Co. ;  and  the 
said  Briggs,  Lacoste  &  Co.,  of  which  firm  the  said  defendant, 
Charles  A.  Lacoste,  is  a  partner,  the  rest  not  being  citizens  of 
this  state,  to  whom  or  to  whose  order  the  payment  of  the  sum 
of  money  in  the  said  note  specified  was  by  the  same  to  be 
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made,  after  the  making  of  the  said  note,  and  before  the  pay- 
ment of  the  said  sum  of  money  therein  specified,  to  wit,  on 
the  day  and  year  last  aforesaid,  and  at  the  district  aforesaid, 
indorsed  the  same  note  in  writing,  by  the  name  of  Briggs, 
Lacoste  &  Co.,"  &c. 

The  other  three  counts  in  the  declaration  were  the  comra<m 
money  counts. 

The  defendants  all  appeared,  and  pleaded  the  general  issue. 

At  November  term,  1841,  on  motion  of  the  plaintiffs'  att<u- 
ney,  the  suit  was  discontinued  as  to  Lacoste,  and  a  jury, 
being  impanelled,  found  a  verdict  for  the  plaintiffs,  assess- 
ing the  damages  at  $26,485.66,  for  which  sum  judgment  was 
entered  up. 

At  May  term,  1841,  the  defendants,  by  their  counsel,  moved 
the  court  to  set  aside  the  verdict  and  judgment  rendered  in 
the  cause,  because  the  court  had  not  jurisdiction,  which  motion 
was  sustained.  The  verdict  and  judgment  were  set  aside,  and 
the  case  dismissed  for  want  of  jurisaiction,  to  which  decision 
the  plaintiffs  filed  the  following  bill  of  exceptions: 

'^  Be  it  remembered,  that  at  the  present  term  of  this  court, 
the  defendants  in  the  above  case  came  into  court  and  moved 
the  court  to  set  aside  the  verdict  and  judgment  in  this  case 
rendered  at  the  last  term  of  this  court,  and  to  dismiss  the  suit 
for  want  of  jurisdiction  of  the  court ;  which  motion  is  in  the 
words  and  figures  following : — '  The  defendants  by  their  attor- 
ney move  the  court  to  set  aside  the  verdict  and  judgment 
rendered  in  this  cause,  and  to  dismiss  the  suit,  because  the 
court  had  not  jurisdiction  of  the  cause.'  And  thereupon  came 
the  plaintiffs  and  objected  to  said  motion,  but  the  court,  with- 
out any  evidence  qther  than  the  record  in  said  cause,  sustained 
the  said  defendants'  motion,  and  ordered  said  verdict  and 
judgment  rendered  in  this  case  at  the  last  term  of  this  court 
to  be  set  aside,  and  the  suit  dismissed ;  to  which  opinion  of 
the  court  in  sustaining  said  motion,  and  setting  aside  said  ver- 
dict and  judgment,  and  dismissing  said  suit,  the  plaintiffs  by 
their  counsel  except,  and  pray  that  this  their  bill  of  exceptions 
be  signed,  sealed,  enrolled,  and  made  a  part  of  the  record  in 
this  cause,  which  is  done  accordingly. 

"  J.  McKlNLBY.    [seal.]" 

Upon  which  exception,  the  cause  came  up  to  this  court. 

The  cause  was  argued  by  Mr,  Q-,  M.  Wharton  and  Mr,  Set- 
geantj  for  the  plaintiffs  in  error,  no  counsel  appearing  for  the 
defendants  in  error. 

The  error  assigned  is,  that  the  c«»uit  below  erred  in  setting 
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aside,  at  May  term,  1842,  the  judgment  rendered  at  November 
term,  1841,  in  favor  of  the  plaintiff. 

The  judgment  was  set  aside  at  a  term  subsequent  to  that  at 
which  it  was  rendered ;  and  this  was  done  for  alleged  want  of 
jurisdiction  in  the  court  below  over  the  cause  of  action.  The 
defect  of  jurisdiction  was  aUeged  to  arise  from  the  first  count 
of  the  narration  not  averring  that  one  of  the  payees  and 
indorsers  of  the  note,  Lacoste,  was  a  citizen  of  some  other 
state  than  Mississippi. 

That  the  discontinuance  of  the  suit  as  to  Lacoste  was  not 
erroneous,  and  was  a  local  practice  sanctioned  by  this  court, 
they  cited  McAfee  v.  DoremuB^  6  How.,  53.  See  How.  &  H. 
Miss.  Dig.,  606,  for  the  law  of  that  state.  The  remaining 
three  counts  in  the  narration  were  the  common  money  counts, 
and  in  them  there  was  no  pretence  of  error. 

The  first  question  arising  upon  the  record  was  as  to  the 
power  of  the  Circuit  Court  to  set  aside  its  former  judgment. 
They  contended  that  it  was  a  general  rule,  that  the  same  court 
which  enters  up  a  judgment  cannot  set  it  aside,  at  a  vm^ 
subsequent  *term,  for  errors  of  law.  This  would  be  *■ 
tantamount  to  the  power  of  reversing  its  own  judgment. 

The  power  of  setting  aside  or  opening  judgments  for  fraud, 
irregularity,  or  misprision  of  the  clerk,  they  asserted  to  be  a 
different  power. 

As  authority  for  their  view  of  the  first  question,  they  cited 
and  relied  upon  the  following  cases : — 

In  the  courts  of  the  United  States, — A99essor%  of  Medford 
V.  Dorney^  2  Wash.  C.  C,  433 ;  The  Avery,  2  Gall.,  386 ; 
Cameron  v,  McRoherts^  3  Wheat.,  591 ;  Jackson  v.  Ashton,  10 
Pet.,  480.  Ex  parte  Crenshaw,  15  Id.,  119,  they  said  was  not 
a  decision  the  other  way,  because  there  the  Supreme  Court 
merely  revoked  its  mandate,  and  declared  its  former  judgment 
a  nullity,  as  the  cause  had  never  been  before  it.  Washington 
Bridge  Co,  v.  Stewart,  3  How.,  413 ;  Jenkins  v.  Eldridge,  1 
Woodb.  &  M.,  61,  were  also  cited. 

In  the  Supreme  Court  of  Pennsylvania, — Catlin  v.  Hobin- 
son,  2  Watts  (Pa.),  373 ;  Stephens  v.  Cowan,  6  Id.,  511 ;  Gallup 
V.  Reynolds,  8  Id.,  424. 

In  New  York, — Barheydt  v.  Adams',  1  Wend.  (N.  Y.),  101 ; 
Sotdden  v.  Cook,  4  Id.,  217. 

In  North  Carolina,— Anon.,  2  Hay\^.  (N.  C),  78 ;  S.  C, 
Tayl.,  (N.  C),  146 ;  Id.,  239 ;  Bender  v.  Asken,  2  Dev.  (N. 
C.)i  149 ;  Skinner  v.  Moore,  2  Dev.  &  B.  (N.  C),  138. 

The  like  general  rule  is  settled  in  England.  During  the 
same  term,  judgments  are  amendable  at  common  law, — being 
then  in  paper,  in  firrL  in  the  breast  of  the  court.     Afterwards, 
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they  are  only  amendable  under  the  Statutes  of  Aniendments 
or  Jeofails.  See  2  Tidd  Pr.,  975 ;  2  Archb.  Pr.,  243  ;  Id.,  202, 
203,  as  to  setting  aside  judgments  for  irregularity. 

If  courts  were  not  held  strictly  to  the  rule  contended  for, 
what  would  becr)me  of  acts  imposing  limitations  on  writs  of 
error,  or  of  those  protecting  purchasers  at  sheriffs'  sales? 

The  second  question  was  this: — Was  the  judgment  entered 
at  November  term,  1841,  void  or  irregular,  because  the  foreign 
citizenship  of  Lacoste  was  not  alleged  in  the  first  count? 
They  contended  that  this  was  not  the  case ;  it  was  merely 
matter  assignable  as  error,  upon  a  writ  of  error. 

They  cited,  on  this  point,  McCormick  v.  Svllivant^  10  Wheat., 
192 ;  Vborhees  v.  Bank  of  United  States^  10  Pet.,  449 ;  Kemp 
v.  Kennedy^  5  Cranch,  184 :  Skillen  v.  Mat/^  6  Id.,  267. 

The  courts  of  the  United  States  are  courts  of  limited,  but 
not  of  inferior  jurisdiction.  Their  judgments,  until  reversed 
on  error,  are  conclusive  between  parties  and  privies. 

Under  this  head,  they  further  contended  that  there  was  not 
«qc-|  necessarily  a  defect  of  jurisdiction  in  the  Circuit  Court 
J  over  the  *first  two  counts,  because  it  did  not  appear 
but  that  Lacoste  was  a  citizen  of  another  state  when  the  note 
was  indorsed.  If  he  were  so  then,  the  jurisdiction  of  the  Cir- 
cuit Court  would  not  be  taken  away,  although,  at  the  time  of 
the  bringing  of  the  present  suit,  he  had  become  a  citizen  of 
Mississippi.  The  ilth  section  of  the  Judiciary  Act  of  1789 
would  be  fully  satisfied  by  this  construction.  The  right  of  the 
assignee  of  a  chose  in  action  to  sue  in  the  federal  court  could 
not  be-  taken  away  by  his  assignor  subsequently  becoming  a 
citizen  of  the  same  state  with  the  defendant. 

In  the  third  place,  they  argued,  that,  under  the  statute  law 
of  Mississippi  governing  the  case,  the  judgment  of  November 
term,  1841,  was  not  erroneous,  and  that  consequently,  on  a 
writ  of  error,  this  court  would  not  have  reversed  the  judg- 
ment. Although  by  the  common  law,  where,  in  a  civil  suit, 
one  count  is  good  and  the  others  bad,  and  there  is  a  general 
finding,  judgment  will  be  arrested,  yet,  by  the  statute  law  of 
Mississippi,  a  different  rule  prevails.  They  referred  to  the 
12th  section  of  the  act  of  1820.  (How.  &  H.,  Dig.,  591.)  The 
defendant  must  apply  to  the  court  to  instruct  the  jury  to  dis- 
regard the  faulty  count. 

They  contended  that  this  statute  was  binding  upon  the  Cir- 
cuit Court  of  the  United  States  for  Mississippi.  The  act  of 
Congress  of  May  19,  1828  (4  Stat  at  L.,  218),  provides  that 
the  forms  and  modes  of  proceeding  then  used  in  the  highest 
courts  of  original  and  general  jurisdiction  in  the  states  admitted 
into  ihe  Union  since  1789  shall  be  the  rules  of  the  United 
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States  courts  held  in  those  states,  subject  to  alterations  and 
additions  by  said  United  States  Courts,  or  by  the  Supreme 
Court  of  the  United  States.  The  statute  of  Mississippi  was 
passed  eight  years  before  this  act  of  Congress.  That  state 
was  admitted  into  the  Union  in  1817. 

But,  further  than  this,  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi  adopted  the  practice 
and  proceedings  of  the  state  courts  by  their  printed  Rules  of 
1889.     See  section  30  of  those  Rules. 

This  provision  of  the  act  of  1820  binds  the  United  States 
courts  in  Mississippi,  as  one  of  the  "  forms  and  modes  of  pro- 
ceeding "  in  that  state.  In  support  of  this,  they  cited  United 
States  V.  Boyd,  15  Pet.,  187 ;  McNutt  v.  Bland,  2  How.,  9 ; 
Chcin  V.  Breedlove,  Id.,  29. 

For  the  distinction  between  final  and  mesne  process,  as  bear- 
ing upon  this  head,  they  cited  Branson  v.  Kimie,  1  How.,  811 ; 
MeCracken  v.  Hayward,  2  Id.,  608. 

They  admitted  that  the  statute  law  of  Mississippi  (sec.  88, 
act  of  18  May,  1837 ;  How.  &  H.  Dig.,  696),  which  ^^^g 
compelled  *plaintiflF8  to  sue  in  one  action  the  drawers  L 
and  indorsers  of  promissory  notes  who  live  in  Mississippi,  does 
not  confer  upon  the  courts  of  the  United  States  jurisdiction  of 
a  case  where  otherwise  they  would  not  have  it ;  nor  is  such 
a  joint  suit  maintainable  in  the  federal  courts,  as  has  been 
decided  in  Droomgoole  v.  F.  ^  M.  Bank,  2  How.,  241 ;  Keary 
v.  Same,  16  Pet.,  89,  and  Oibson  v.  Chew,  Id,,  315.  But  inas- 
much as  the  suit  had  been,  before  verdict,  properly  discon- 
tinued as  to  Lacoste,  this  difiSculty  was  removed,  and  the 
action  stood  as  if  originally  brought  against  the  present 
defendants  alone. 

In  further  proof  of  the  error  of  setting  aside  the  judgment  in 
the  Circuit  Court,  the  three  last  counts  showing  jurisdiction, 
they  cited  and  relied  upon  Mollan  v.  Torrance,  9  Wheat.,  637. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

In  this  case,  at  the  November  term  of  the  Circuit  Court  for 
the  Southern  District  of  Mississippi,  A.  D.,  1841,  a  verdict  was 
found  for  the  plaintiffs  against  the  defendants  for  $26,485.66. 
Final  judgment  was  then  rendered  for  that  sum. 

At  the  ensuing  May  term,  on  motion  of  the  defendants,  the 
court  set  aside  both  the  judgment  and  verdict,  and  dismissed 
the  case  for  what  it  considered  to  be  a  want  of  jurisdiction. 

To  this  the  plaintiff  excepted,  and  a  writ  of  eiTor  is  now 
before  us  to  reverse  that  decision. 

The  first  question  is,  whether  any  want  of  jurisdiction 
appears  on  the  record.  ,    89 
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No  evidence  is  reported,  nor  any  defect  apparent,  which 
seems  to  raise  any  doubt  concerning  the  jurisdiction,  unless  it 
be  in  the  pleadings. 

The  declaration  contained  the  usual  money  counts, — ^beside 
special  ones  on  two  notes,  made  to  Briggs,  Lacoste  &  Co.,  or 
their  order,  and  by  them  indorsed  to  the  plaintiflfe. 

The  defendants  pleaded  that  they  did  not  promise  as  alleged, 
and  a  verdict  was  found  against  them,  without  any  statement 
being  given  of  the  evidence  laid  before  the  jury  or  the  court, 
tliough  copies  of  the  two  notes  named  in  the  declaration  are 
printed  in  the  case. 

The  various  questions  which  this  state  of  the  record  pre- 
sents, and  which  bear  upon  the  jurisdiction,  can,  when  ana- 
lyzed and  separately  considered,  be  disposed  of  chiefly  by 
adjudged  cases,  without  any  labored  examination  of  the  prin- 
ciples involved.  The  special  counts  on  the  notes  standing 
alone  might  not  be  sufficient,  under  the  11th  section  of  the 
Judiciary  Act,  to  give  jurisdiction  to  a  Circuit  Court  of  the 
^oy-i  United  States,  without  an  allegation  that  the  promisees 
J  resided  in  a  diifferent  state  from  the  promisors.  *  Turner 
V.  Bank  of  North  America,,  4  Dall.,  8 ;  and  9  Wheat.,  589 ; 
Dromgoole  et  al.  v.  Farmsrs*  Sf  Merchants'  Bank^  2  How.,  243  ; 
and  Keary  et  al.  v.  Fanners^  ^  Merchants'*  Bank  of  Memphis^ 
16  Pet.,  95. 

But  it  is  very  clear,  that  the  money  counts  aver  enough  to 
^ive  jurisdiction  to  the  court  below  over  them,  as  they  state 
an  indebtedness  and  a  promise  to  pay,  made  directly  by  the 
defendants  to  the  plaintiflfe.  Mollan  v.  Torrance^  9  Wheat., 
539 ;  Bingham  v.  Oabbot^  3  Dall.,  41. 

It  is  well  settled,  likewise,  that  the  notes  would  at  the  trial 
be  evidence  of  money  had  even  of  an  indorsee.  4  Es.,  201 ;  7 
Halst.  (N.  J.),  141 ;  6  Greenl.  (Me.),  220  ;  12  Johns.  (N.  Y.), 
90 ;  8  Cow.  (N.  Y.),  83 ;  Wild  v.  Fisher,  4  Pick.  (Mass.),  421 ; 
Webster  v.  Randall,  19  Id.,  13 ;  Ramsdell  v.  Soule,  12  Id.,  126 ; 
Ellsworth  V.  Brewer,  11  Id.,  316 ;  16  Id.,  395 ;  State  Bank  v. 
Hurd,  12  Mass.,  172 ;  15  Id.,  69,  433 ;  Page's  Administrators 
V.  Bank  of  Alexandria,  7  Wheat.,  35 ;  2  W.  Bl.,  1269. 

But  they  probably  would  not  alone  be  sufficient,  by  the 
11th  section  of  the  Judiciary  Act,  to  give  jurisdiction  over 
them  to  a  Circuit  Court  of  the  United  States,  under  these 
money  counts  any  more  than  the  others,  without  additional 
evidence  that  the  original  promisees  resided  in  a  different 
State  from  the  promisors.     (7  Wheat.,  35  semb.y 

'  ( -ITED.  Bradley  v.  Rhines,  8  Wall,,  396;  Corbin  v.  County  qf  Black  Hawk. 
16  Otto,  667. 
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No  decision,  however,  is  made  on  this  point,  as  from  this 
record  we  cannot  learn  but  that  such  additional  evidence  was 
given,  or  that  other  evidence  than  the  notes  was  not  introduced 
in  support  of  the  money  counts. 

It  is  not  competent  for  this  court  now  to  presume  that 
neither  of  these  kinds  of  evidence  was  offered  beside  the  notes. 
The  inference,  on  the  contrary,  is  the  other  way,  or  the 
defendants  would  probably  have  objected  to  the  jurisdiction 
at  the  trial,  and  the  jury  not  found  a  verdict  for  the  plain- 
tiffs, or  the  court  not  have  rendered  judgment  upon  it. 

In  the  next  place,  if  such  a  state  of  things  did  happen  as 
there  having  been  no  additional  or  other  evidence,  it  is  clear 
from  the  record,  that  no  advantage  was  taken  of  it  till  after 
final  judgment,  and  at  the  following  term  of  the  court,  and 
then  by  motion  only. 

But  it  was  then  too  late,  after  final  judgment,  and  at  the 
next  term,  and  by  motion  only,  to  set  aside  the  judgment  and 
verdict  on  account  of  a  supposed  want  of  jurisdiction.  At  the 
next  term,  if  no  final  judgment  had  yet  been  rendered,  the 
court  might,  from  its  minutes,  have  had  the  verdict  applied  to 
the  counts  on  which  it  was  in  truth  found.  2  How.,  263 ;  2 
Saund.  171,  b;  Tidd  Pr.,  901. 

And  if,  in  this  case,  it  was  found  on  the  two  special  counts 
alone,  the  judgment  on  the  verdict  might  then  have     r^oo 
been  arrested  *for  want  of  proper  averments  in  them     *- 
conferring  jurisdiction. 

So  it  might  have  been  arrested  for  a  misjoinder  of  bad 
counts  with  good,  if  the  verdict  had  not  been  applied  to  the 
latter,  but  remained  general.  Hopkins  v.  Beedle,  1  Cai.  (N.  Y.), 
347;  5  Johns.  (N.  Y.),  476;  1  Chit.  PL,  236,  448;  1  Taunt., 
212;  2  Bos.  &  P.,  424;  Cowp.,  276;  3  Wils.,  185;  2  Saund., 
171,  b;  3  Mau.  &  Sel.,  110 ;  Doug.,  722. 

But  here  jurisdiction  did  appear  on  three  of  the  counts,  and 
also  final  judgment  had  been  rendered  in  November  previous. 

The  action  was  not  regularly  on  the  docket  at  the  new  terra 
in  May  following,  when  the  court  undertook  to  set  the  judg- 
ment ivside.  The  power  of  the  court  over  the  original  iiction 
itself,  or  its  merits,  under  the  proceedings  then  existing,  had 
been  exhausted, — ended.  Jackson  v.  Ashton^  10  Pet.,  480 ; 
CatUn  V.  Robinson,  2  Watts  (Pa.),  379  ;  12  Pet.,  492  ;  3  Bac. 
Abr.  Error,  T.  6;  Co.  Lit.,  260  a;  7  Ves.,  293  ;  12  Id.,  456 ; 
1  Story  PI.,  810 ;  1  Hoff.  Pr.,  659 ;  2  Smith,  Ch.,  14 ;  9  Pet,, 
771;  3  Johns.  (N.  Y.),  140 ;  9  Id.,  78;  Kelly  v.  Kezir,  8 
Marsh.  (Ky.),  268. 

This  means  the  power  to  decide  on  it,  or  to  change  opinions 
once  given,  or  to  make  new  decisions  and  alterations  on  mate* 
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rial  points.  A  mere  error  In  law*  of  any  kind,  supposed  to 
have  been  rendered  in  a  judgment  of  a  court  at  a  previous 
term,  is  never  a  sufiBcient  justification  for  revising  and  annul- 
ling it,  at  a  subsequent  term,  in  this  summary  way,  on  motion. 
See  cases  ante  ;  2  Gall.,  886 ;  Camero7i  v.  McRoherU^  3  Wheat., 
591 ;  2  Hayw.  (N.  C),  237  ;  Skinner  v.  Moor,  2  Dev.  &  B. 
(N.  C),  138  ;  Wash,  Bridge  Co.  v.  Stewart,  3  How.,  413  ;  and 
Jackson  et  al.  v.  Ashton,  10  Pet.,  480  ;  Lessee  of  Hickey  et  al,  v. 
Stewart,  3  How.,  762 ;  Henderson  v.  Poindexter,  12  Wheat., 
543  ;  Elliot  et  aL  v.  Piersol  et  al,,  1  Pet.,  340 ;  Wilcox  v.  Ja^k- 
san,  13  Id.,  511 ;  Rose  v.  Himely,  4  Cranch,  241. 

We  would  not  be  understood  by  this  to  deprive  a  court,  at  a 
subsequent  term,  of  power  to  set  right  mere  forms  in  its  judg- 
ments. 3  Wheat.,  591 ;  3  Pet.,  431 ;  12  Wheat.,  10 ;  Lawrence 
V.  Cornell,  4  Johns.  (N.  Y.)  Ch.,  542.  Or  power  to  correct 
misprisions  of  its  clerks.  The  Palmyra,^  12  Wheat.,  10 ;  Hawes 
V.  McConnel,  2  Ohio,  32 ;  1  Greeiil.  (Me.),  375 ;  Com.  Dig. 
Amendment,  T.,  1.  The  right  to  correct  any  mere  clerical 
errors,  so  as  to  conform  the  record  to  the  truth,  always 
remains.  Sibbald  v.  United  States,  12  Pet.,  492 ;  Newford  v. 
Dorsey,  2  Wash.  C.  C,  433  ;  6  Watts  (Pa.),  513  ;  8  Id.,  424 ; 

1  Wend.  (N.  Y.),  101 ;  4  Id.,  217 ;  1  Bibb  (Ky.),  324  ;  2  Id.,  88  ; 
Weston^s  case,  11  Mass.,  417 ;  The  Bank  v.  Wistar,  3  Pet.,  431. 
Irregularities,  also,  in  notices,  mandates,  and  similar  proceed- 
ings can  still,  in  some  cases,  be  amended.  Er  parte  t  refill nv\ 
15  Pet.,  123. 

*^Q1  *Indeed,  any  amendments  permissible  under  the 
J  Statutes  of  Jeofails  maj^  be  proper  at  subsequent  terms 
(2  Tidd  Pr.,  917  ;  2  Arch.  Pr.,  202,  243)  ;  and  at  times  even 
after  a  writ  of  error  is  brought.  2  How.,  243 ;  3  Johns.  (N. 
Y.),  95 ;  Poph.,  102 ;  Pease  v.  Morgan,  7  Johns.  (N.  Y.),  468 ; 
Cheetham  v.  Tillotson,  4  Id.,  499 ;  1  Johns.  (N.  Y.)  Gas.,  29 ; 

2  Johns.  (N.  Y.),  184;  1  Bing.,  486;  Douglass  v.  Beans  Exe- 
cutors, 5  Id.,  60.  So  it  is  well  settled,  that  at  a  subsequent 
term,  when  the  judgment  had  before  been  arrested,  an  amend- 
ment may  be  made  to  apply  the  verdict  to  a  good  count  if 
another  be  bad  and  the  judge's  minutes  show  that  the  evidence 
applied  to  the  good  count.  (^Matheson^s  Adm,  v.  Grant's  Adm,, 
2  How.,  282,  and  cases  cited  there.) 

So  a  mistaken  entry  of  a  mandate,  in  a  case  where  the  parties 
were  not  at  all  before  the  court,  may  be  revoked  at  a  subse- 
quent term,  the  hearing  having  been  irregular  and  a  nullity. 
Mix  parte  Crenshaw,  15  Pet.,  119;  14  Id.,  147.  But  no  cause 
of  this  kind  appears  here  in  the  proceedings,  and  nothing  else 
appears  to  justify  the  court  in  going  back  to  a  final  judgment 
01  a  previous  lenn  and  summarily  setting  it  aside  for  an  error 
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in  the  law  or  the  facts,  and  dismissing  the  whole  case  from  the 
docket. 

The  only  relief  for  errors  in  law  in  such  cases  is  usually  by 
new  trial,  review,  writ  of  error,  or  appeal,  as  either  may  be 
appropriate  and  allowable  by  law,  or  by  some  other  mode 
specially  provided  by  statute ;  where,  for  instance,  a  judgment 
had  occurred  at  some  previous  term  by  default,  through  acci- 
dent or  some  circumstance  which  clearly  entitles  the  party  to 
redress.  12  Pet.,  492 ;  Jenkins  v.  Eldridge  et  ah^  1  Woodb.  & 
M.,  65,  and  cases  cited ;  Anthony  et  al.  v.  Love^  3  Ohio,  806 ; 
Bennet  v.  Winter  et  aZ.,  2  Johns.  (N.  Y.)  Ch.,  205 ;  8  Marsh. 
(Ky.),  268 ;  Southgate  v.  Bumham^  1  Greenl.  (Me.),  375. 

Besides  these  remedies,  judgments  entered  up  by  fraud  may, 
perhaps,  on  due  notice,  by  scire  facias^  or  otherwise,  be  vacated 
at  a  subsequent  term  by  the  same  court,  or  if  offered  in  evi- 
dence be  deemed  a  nullity,  should  fraud  be  clearly  proved  to 
have  taken  place.     2  RolL  Abr.,  724 ;  2  Bac.  Abr.  JSrror,  T.,  6. 

But  the  present  judgment  was  neither  fraudulent  nor  void 
on  its  face,  nor  even  voidable.  Had  it  been  rendered  on  the 
special  counts  alone,  it  might  have  been  voidable  by  a  writ  of 
error,  for  not  alleging  jurisdiction  in  the  pleadings.     See  ante^ 

2  How.,  248 ;  Oapron  v.  Van  Norden^  2  Cranch,  126.  But  it 
has  been  repeatedly  settled,  that  even  then,  without  any  plea 
to  the  jurisdiction,  and  after  a  verdict  for  the  plaintiff  on  the 
general  issue  and  final  judgment,  it  is  not  a  nullity,  but  must 
be  enforced  till  duly  reversed.  Kempe's  Lessee  v.  Kennedy^  6 
Cranch,  185;  and  Skillerns  SxeciUors  v.  Mdy^s  Exe-  r^jn 
mtors^  6  •Cranch,  267;  McCormich  v.  SulUvant^  10  *- 
Wheat.,  192 ;    Voorhees  v.  Bank  of  United  States^  10  Pet.,  449 ; 

3  Ohio,  806;  Wilde  v.  Commonwealth,  2  Mete.  (Mass.),  408; 
Hopkins  V.  Commonwealth^  3  Id.,  460.  Because  it  would  be  a 
judgment  rendered  by  a  court,  not  of  inferior,  but  only  limited, 
jurisdiction,  and  the  merits  would  have  been  investigated  and 
decided  by  consent.  This  view  is  supported  by  the  English 
doctrine.  There,  though  judgments  of  inferior  courts  or  com- 
missioners are  often  void,  when  on  their  face  clearly  without 
their  jurisdiction,  and  may  be  proved  to  be  so  and  avoided 
without  a  writ  of  error  (3  Bac.  Abr.  Error^  A;  10  Co.,  77  a; 
Hawk  P,  C.  ch.  50,  sec.  3) ;  yet  the  judgment  of  a  superior 
court  is  not  void,  but  only  voidable  by  plea  on  error.  Bac. 
Abr.,  Void  and  Voidable',  C. ;  2  Salk.,  674  ;  Carth.,  276.  Even 
where  the  record  of  a  circuit  court  did  not  contain  any  aver- 
ments giving  jurisdiction,  this  court  has  held  that,  at  a  sub- 
sequent term,  after  final  judgment,  the  same  tribunal  which  ren- 
dered it  could  not  set  it  aside  on  motion.  Cameron  v.  McRoherts^ 
8  Wheat.,  591.     And  we  have  repeatedly  decided  as  to  judg- 
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ments  of  this  court,  that  they  could  not  be  changed  at  a  sub- 
sequent term,  in  matters  of  law,  whether  attempted  on  motion, 
or  a  new  writ  of  error,  or  appeal,  on  the  mandate  to  the  court 
below.  Hmvters  Lessee  v.  Warton^  5  Cranch,  816 ;  G  Id.,  267 ; 
1  Wheat.,  354 ;  Santa  Maria^  10  Wheat.,  442 ;  Davis  v.  Pack- 
ard, 8  Pet.,  828 ;  9  Id.,  290 ;  12  Id.,  491,  343 ;  15  Id.,  84. 

Without  going  further,  then,  into  the  reasons  or  precedents 
against  the  course  pursued  in  the  court  below,  the  last  judg- 
ment there,  on  the  motion,  must  be  reversed  and  the  case  be 
reinstated  as  it  stood  before. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  on 
the  motion  dismissing  this  case  be  and  the  same  is  hereby 
reversed,  with  costs,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  Circuit  Court,  with  directions  to 
reinstate  this  case  as  it  stood  in  that  court  before  the  said 
judgment  dismissing  the  case. 


•Jonathan  W.  Nesmith  and  Thomas  Nbsmith,  Com- 
plainants, V.  Thomas  C.  Sheldon,  Horace  H.  Com- 
STOCK,  David  French,  William  E.  Peters,  Jambs 
FoRTON,  Alta  E.  Mather,  Henry  B.  Holbrook, 
Samuel  P.  Mead,  Francis  E.  Eldrbd,  Phcebb  Ann 
Dean,  Cullen  Brown,  and  Charles  H.  Stewart,  De- 
fendants. 

Where  it  is  evident,  from  the  record,  that  the  whole  case  has  been  sent  np  to 
this  court,  upon  a  certificate  of  division  in  opinion,  the  case  must  be  dis- 
missed for  want  of  jurisdiction. ^ 


*  Further  decision,  7  How.,  812.  ard,  10  Wheat.,  1 ;  Saunders  v.  OotUdj 

Distinouishbd.     United  Staten  v.  4  Pet.,  392;  Harris  v.  Elliott,  10  Id., 

Chicago,  7  How.,   192.    Followed.  25;  ^da/TM  v.  Jones,  12  Id.,  207.  And 

Dennistoun  v.   Stewart,  IS  Id.,  509;  the  rule  is  the  same  even  though  the 

Weethy,  Nero  England  Mortgage  Co.,  various  questions  in  the  case  are  sep- 

16  Otto,  006.  Re- AFFIRMED.  \Vebster  arately  stated  in  the  certificate.    White 

V.  Cooper,  10  How.,  54,  55.      Relied  v.  Turk,  12  Pet.,  2*8.    In  Luther  v. 

ON  in  dissenting  opinion.     Steamer  llorden,  7  How.,   47,  Taney,  C.  J., 

Oregon   v.    Cooper,   18    How.,    576.  says:    "We  have  repeatedly  decided 

CiTBD.    Daniels  v.  Railroad  Co.,  8  that  this  mode  oi  proceeding  is  not 

WalL,  256.    8.  P.  Wayman  v.  South'  warranted  by  the  act  of  Congress  au- 
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•This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Michigan,  on  a  certificate  of  division 
in  opinion  between  the  judges  thereof. 

The  facts  were  briefly  these : 

The  second  section  of  the  12th  article  of  the  constitution 
of  Michigan  is  in  these  words,  viz. : — 

"  The  legislature  shall  pass  no  act  of  incorporation,  unless 
with  the  assent  of  at  least  two  thirds  of  each  House.'' 

On  the  15th  of  March,  1837,  the  legislature  passed  an  act 
entitled,  '^An  act  to  organize  and  regulate  banking  associa- 
tions." 

Under  this  act  a  company  was  formed  and  commenced  doing 
business  as  a  banking  association,  under  the  name  of  the 
Detroit  City  Bank. 

On  the  15th  September,  1888,  Harris,  the  cashier  of  the 
Detroit  City  Bank,  drew  a  bill  of  exchange  upon  the  Albany 
City  Bank,  in  the  state  of  New  York,  in  favor  of  J.  W.  and 
T.  Nesmith,  for  six  hundred  dollars,  payable  nine  months  after 
date,  which  bill  was  protested  for  non-payment  when  due. 

In  February,  1883,  whilst  the  bill  was  running,  the  Detroit 
City  Bank  became  insolvent. 

The  plaintifib,  Nesmiths,  sued  the  bank  upon  the  bill,  and 
obtained  a  judgment  in  May,  1841,  in  a  state  court. 

The  plaintim  then  proceeded,  under  a  statute  of  the  state, 
against  the  directors  of  the  bank,  and  obtained  a  judgment  in 
July,  1841,  in  the  Circuit  Court  of  the  United  States.  An 
execution  was  issued  upon  this  judgment,  which  was  returned 
wholly  unsatisfied. 

The  plaintiffs  then,  under  the  same  statute,  filed  a  bill  on 
the  equity  side  of  the  Circuit  Court  against  the  stockholders, 
being  the  defendants  mentioned  in  the  title  of  this  case,  seek- 
ing to  hold  them  individually  liable,  in  proportion  to  the 
amount  which  each  one  held  in  the  stock  of  the  bank. 

To  this  bill  the  defendants  put  in  general  demurrei^s. 

The  cause  was  heard  on  the  bill  and  demurrers.  The  fol- 
lowing points  and  questions  were  made  and  presented  by  the 
complainants : — 

*1.  Whether  the  banking  associations  cirganized  undei*     rmAo 
the  act  of  the  legislature  of  the  State  of  Michigan,     ^ 
entitled,  ^^An  act  to  organize  and  regulate  banking  associa- 

thorizing  the   justices  of    a  Circuit  the  rule  is  stated,  viz:  where  the  sev- 

Court  to  certify  to  the  Supreme  Court  eral  questions  all  arise  af  one  time,  at 

a  question  of  law  which  arose  at  the  one  stage  in  the  cause,  and  involve 

trial,  and  upon  which  they  differed  in  "litlle  beyon.l  on-     «»      ."     Sec  also 

opinion."    In  United  states  v.   Chi-  Ex  parte  Gordon^  1  Black,  608. 
cago^  7  How.,  102,  an  exception  to 
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tioUi!}, '  approved  March  15th,  1837,  and  the  amended  act, 
entitled,  "  An  act  to  amend  an  act  entitled  '  An  act  to  organ- 
ize and  regulate  banking  associations  and  for  other  purposes/  " 
approved  December  80th,  1837,  were  or  were  not  corporations 
or  bodies  corporate,  within  the  meaning  of  the  constitution  of 
the  state  of  Michigan. 

2.  Whether  said  acts  of  the  legislature,  or  either  of  them, 
are  in  accordance  with  the  provisions  of  the  constitution  of 
the  state,  and  valid,  or  contrary  thereto,  and  void,  in  whole  or 
in  part. 

3.  And  if  so  much  and  such  parts  of  said  acts  as  purport  to 
create  corporations,  or  bodies  corporate,  are  repugnant  to  the 
constitution  and  void,  whether  the  remaining  parts  of  said 
acts  are  not  valid,  and  the  directors  and  stockholders  of  the 
association,  set  out  in  the  bill,  liable  for  the  debts  thereof, 
according  to  the  provisions  of  said  amended  act. 

4.  Whether  the  stockholders  of  the  Detroit  City  Bank  are 
or  are  not  liable  in  their  individual  capacity,  as  corporators,  or 
as  members  of  a  joint-stock  association,  company,  or  copart- 
nership, to  pay  the  debts  due  to  the  complainants,  as  set  forth 
in  the  bill. 

5.  Whether  the  defendants  are,  or  are  not  liable  to  pay  the 
debt  due  to  the  complainants,  set  out  in  the  bill  of  complaint. 

On  the  part  of  the  defendants,  the  following  points  were 
made : — 

1.  The  Supreme  Court  of  the  state  of  Michigan  has  decided 
that  the  acts  under  which  the  Detroit  City  Bank  was  organized 
were  intended  to  authorize  the  creation  of  an  indefinite  num- 
ber of  corporations,  by  the  prospective  action  of  individuals ; 
that  they  were  so  far  unconstitutional  and  void,  and  under 
them  no  corporate  body  could  legally  come  into  existence. 
This  decision  of  the  Supreme  Court  of  the  state  will  not  be 
questioned  by  the  Courts  of  the  United  States,  but  will  be 
followed  and  applied  to  the  latter. 

2.  If  the  Detroit  City  Bank  was  not  validly  in  existence  as 
a  corporation,  or  artificial  person,  then  it  was  not  exempted 
from  the  penalties  and  restrictions  of  the  laws  of  Michigan  on 
the  subject  of  unauthorized  banking,  commonly  called  the 
restraining  laws. 

8.  Under  the  acts  last  referred  to,  the  claim  of  the  complain- 
ants was  illegal  and  forbidden,  and  could  not  be  the  basis  of  a 
recovery. 

4.  The  Detroit  City  Bank  having  contracted  as  a  corpora- 
tion, when  it  was  not  such,  its  contracts  on  thai  account  are 
invalid. 
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*6.  If  the  Detroit  City  Bank  was  not  a  corporation,  then 
the  defendants  can  be  liable  only  as  general  partners, 

6.  If  liable  only  as  general  partners,  the  judgment  against 
the  directors  is  a  merger  of  the  whole  claim. 

7.  If  the  defendants  are  general  partners,  the  remedy  against 
them  is  complete  at  law. 

8.  If  the  court  shall  hold  that  the  Detroit  City  Bank  was 
validly  a  corporation,  and  authorized  to  engage  in  banking, 
then  it  is  further  contended  by  the  defendants,  that  the  bill 
which  forms  the  foundation  of  the  claim  of  the  complainants 
was  illegal,  because  not  payable  on  demand. 

9.  The  defendants  are  not  concluded  by  the  judgment  against 
the  bank,  but  may  dispute  the  validity  and  obligation  of  the 
original  claim. 

Upon  all  the  above  points  and  questions,  as  made  and  pre- 
sented by  the  complainants  and  defendants,  the  opinions  of 
the  judges  of  the  Circuit  Court  were  opposed ;  wherefore,  it 
was  ordered  that  the  satne  be  stated,  under  the  direction  of 
the  judges,  and  certified,  under  the  seal  of  this  court,  to  the 
Supreme  Court,  at  their  next  session  to  be  held  thereafter. 

The  case  was  very  elaborately  argued  in  print  by  Mr.  E.  C, 
Seaman  and  Mr.  J.  M.  RooU  for  the  plaintiffs,  and  Mr.  Q-eorge 
E.  Hand  and  Mr.  Theodore  Romeyn^  for  the  defendants.  But 
as  the  case  went  off  upon  a  point  of  jurisdiction,  the  arguments 
are  omitted. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
court. 

This  case  comes  beforie  the  court  upon  a  certificate  of  divi- 
sion from  the  Circuit  Court  for  the  District  of  Michigan. 
Upon  opening  the  record,  it  is  evident  that  the  whole  case  has 
been  sent  up  in  this  form.  It  is,  indeed,  divided  into  points, 
but  most  of  them  are  merely  hypothetical,  and  might  never 
have  arisen  or  required  a  decision  upon  them  in  the  Circuit 
Court.  For  whether  they  would  or  would  not  arise  depended 
altogether  upon  the  decision  of  points  which  precede  them  in 
the  statement. 

This  subject  has  been  frequently  before  the  court,  and  we 
have  repeatedly  said,  that,  under  such  certificates  of  division, 
we  have  no  jurisdiction.  Without  attempting  to  enumerate 
the  cases,  it  is  sufficient  on  the  present  occasion  to  refer  to 
White  V.  Turk  and  others,  12  Pet.,  238,  and  The  United  States 
V.  Stont^  14  Id.,  524,  which  are  decisive  of  this  case.  It  is 
unnecessary,  therefore,  to  examine  the  printed  arguments  that 
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have  been  filed,  as  the  case  must  be  dismissed  for  want  of 
jurisdiction. 

*44]  *  Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Michigan,  and  on  the  points  and  questions  on 
which  the  judges  of  the  said  Circuit  Court  were  opposed  in 
opinion,  and  which  were  certified  to  this  court  for  its  opinion, 
agreeably  to  the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel.  And  it  appearing  to  this 
court,  upon  an  inspection  of  the  said  transcript,  that  no  point 
in  the  case  within  the  meaning  of  the  act  of  Congress  has 
been  certified  to  this  court,  it  is  tiiereupon  now  here  ordered 
and  adjudged  by  this  court,  that  this  cause  be  and  the  same 
is  hereby  dismissed,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  Circuit  Court,  to  be  proceeded  in 
according  to  law. 


<^»»» 


David  S.  Stacy,  Administbator  of  Charles  S.  Lee, 
Plaintiff  in  error,  v,  J.  B.  Thrasher,  for  the  use  of 
William  Sellers,  Defendant  in  error. 

An  action  of  debt  will  not  lie  against  an  administrator,  in  one  state,  on  a  judg- 
ment obtained  against  a  dl£ferent  administrator  of  the  same  intestate,  ap- 
pointed under  the  authority  of  another  state. ^ 

The  doctrine  of  privity  examined. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana. 

The  history  of  the  case  is  this : 

In  April,  1886,  Charles  S.  Lee,  a  resident  of  the  county  of 
Claiborne  and  state  of  Mississippi,  was  sued  in  the  county 
court  of  Claiborne,  by  Christopher  Dart  and  William  Gardner, 
who  called  themselves  late  merchants  and  copartners  trading 
under  the  style  and  firm  of  Dart  &  Co.,  and  stated  the  suit 
to  be  for  the  use  of  Christopher  Dart. 

It  is  not  necessary  to  state  the  cause  of  action,  or  trace  the 
progress  of  the  suit  minutely. 

1  Followed.  McLean  v.  Meek,  IS  does  not  apply  to  a  judgment  against 
How.,  IS.  See  note  to  Aspden  v.  an  executor.  Hillv,  Tucker ,  13  How., 
iflxon,  4  How.,  467.    But  the   role    458;  Ooodallv.  Tucker.  Id, ,  469. 
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Lee  appeared  to  the  suit. 

In  December,  1836,  his  death  was  suggested. 

In  July,  1837,  Ann  Lee  took  out  letters  of  administration 
upon  the  estate  of  Charles  S.  Lee,  under  the  authority  of  the 
probate  court  of  Claiborne  county. 

In  September,  1837,  the  suit  was  revived  against  the  admin- 
istratrix, by  a  scire  facias. 

*In  November,  1837,  she  appeared  to  the  suit  and  rttAti 
pleaded  the  general  issue.  '- 

On  the  first  of  December,  1838,  the  cause  came  on  for  trial, 
when  the  plaintiflFs  obtained  a  judgment  for  $6,080.99. 

On  the  same  day,  viz.,  the  1st  December,  1838,  Christopher 
Dart,  for  whose  use  the  judgment  was  entered,  made  an  assign- 
ment of  it  to  John  B.  Thrasher,  of  Port  Gibson,  the  nominal 
defendant  in  error  in  the  present  case. 

After  this,  liowever,  a  new  trial  was  granted  by  the  court  of 
Claiborne  county  in  the  suit  against  Ann  Lee,  administratrix, 
which  resulted  in  another  judgment^  for  a  different  sum  of 
money,  in  June,  1840. 

Another  new  trial  was  gnuited,  and  in  December,  1840, 
another  judgment  was  rendered  against  the  administratrix  for 
$6,988.05. 

Nothing  further  appears  to  have  been  done  for  some  time. 
The  next  fact  in  the  history  of  the  case  is,  that  David  S. 
Stacy,  the  plaintiff  in  error  in  the  present  case,  and  a  citizen 
of  Louisiana,  took  out  letters  of  administration  upon  the  estate 
of  Charles  S.  Lee,  in  the  state  of  Louisiana.  At  what  par- 
ticular time  these  letters  were  taken  out,  the  record  does 
not  show. 

In  January,  1844,  John  B.  Thrasher,  to  whom  the  judgment 
in  Mississippi  had  been  assigned  by  Christopher  Dajt,  as  above 
stated,  filed  a  petition  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana,  against  Stacy,  the  admin- 
istrator of  Charles  S.  Lee.  Thrasher  now  stated  lumself  to  be 
suing  for  the  use  of  William  Sellers,  and  averred  that  Sellers 
and  himself  were  both  citizens  of  the  state  of  Mississippi.  The 
petitioner  stated  himself  to  be  the  legal  owner,  by  transfer  and 
assignment,  of  a  judgment  for  $6,988.05,  which  judgment  was 
final  and  definitive. 

In  February,  1844,  Stacy  appeared  to  the  suit  and  filed  the 
following  exceptions  antl  answer,  which  are  according  to  the 
practice  in  Louisiana,  and  equivalent  to  a  demurrer: 

"  David  S.  Stacy,  a  citizen  of  the  state  of  Louisiana,  residing 
in  the  [miish  of  Concordia,  administrator  of  the  succession  of 
Charles  S.  Lee,  in  the  state  of  Louisiana,  under  the  appoint- 

VOL.  VI.— 4  49 


45  SUPRKMK    COURT. 

Stacy  V,  Thrasher. 

ment  and  authority  of  the  Court  of  Probates  of  the  parish  of 
Concordia  aforesaid,  being  made  defendant  in  the  above- 
entitled  suit,  appears  and  pleads  as  follows,  by  way  of 
exception : — 

"  1.  That  plaintiff  in  his  petition  does  not  allege  or  show 
that  this  honorable  court  has  jurisdiction  of  this  suit,  as  it  is 
not  therein  alleged  that  Christopher  Dart,  who  is  declared  to 
be  the  assignor  of  the  judgment  upon  which  this  suit  is 
mAai  brought,  was  either  an  alien  or  a  citizen  of  another 
J  state  than  Louisiana,  or  *could  have  maintained  this 
suit  in  this  honorable  court  either  against  the  appearer  or  the 
said  Charles  S.  Lee. 

"  2.  Appearer  alleges  that  Christopher  Dart  and  William 
Gardner,  the  alleged  owners  of  the  claim  upon  which  the  judg- 
ment was  obtained  in  Mississippi,  were  citizens  of  Louisiana, 
and  members  of  a  commercial  firm  located  in  New  Orleans, 
and  could  not  have  maintained  this  suit  in  this  honorable 
court  either  against  the  said  Lee  or  against  this  appearer,  and 
that  this  court  has  no  jurisdiction  of  this  suit. 

**  8.  That  the  said  William  Gardner,  one  of  the  joint  owners 
of  said  claim,  was  a  citizen  of  Louisiana,  and  that  the  said  Dart 
&  Gardner  could  not  have  maintained  a  suit  upon  said  claim 
in  this  honorable  court  either  against  the  said  C.  S.  Lee  or 
against  this  appearer. 

^^  4.  That  the  said  C.  Dart,  under  an  assignment  and  trans- 
^  fer  of  said  claim  from  the  said  Gardner,  could  not  have  main- 
tained a  suit  thereon  in  this  honorable  court. 

"  5.  Appearer  further  excepts  and  says,  that  this  honorable 
court  has  no  jurisdiction  over  successions  in  the  state  of  Loui- 
siana, nor  over  the  settlement  of  said  successions  and  the  dis- 
tributions of  the  proceeds  among  the  creditors,  nor  over  admin- 
istrators and  others  appointed  to  administer  them,  nor  of  the 
establishment  of  claims  for  money  against  such  successions ; 
that  the  Court  of  Probate  of  this  state  have  the  sole  and  exclu- 
sive jurisdiction  of  all  these  matters ;  that  no  property  belong- 
ing to  a  succession  in  the  course  of  administration  in  the  pro- 
bate court,  whose  jurisdiction  has  attached  over  the  subject- 
matter,  can  be  taken,  levied  upon,  or  sold  by  process  from  the 
courts  of  the  United  States ;  nor  can  said  probate  courts  be 
ousted  or  disseized  of  their  said  exclusive  jurisdiction  once 
obtained,  nor  the  property  withdrawn  from  their  control  by 
any  other  tribunal.  That  this  has  been  the  well-known  and 
settled  law  of  the  state  for  the  last  twenty  years,  and  that  the 
said  Dart  &  Gardner  contracted  in  New  Orleans,  in  Louisiana, 
under  and  in  reference  to  this  law,  and  are  bound  by  it ; 
appearer  alleges  that  this  honorable  court,  for  the  above 
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reasons,  has  no  jurisdiction  in  this  suit,  rations  penance^  nor 
rcUione  materice^  but  avers  that  the  Court  of  Probates  of  the 
parish  of  Concordia  has  sole  and  exclusive  jurisdiction  thereof. 
Wherefore  appearer  pi-ays  that  this  suit  may  be  dismissed  at 
plaintiflF's  costs,  &c. 

"If  all  the  above  exceptions  should  be  overruled,  then 
appearer  pleads  that  the  plaintiff  has  neither  alleged  nor 
shown  any  cause  of  action  against  him  whatever,  nor  any 
indebtedness  to  the  plaintiff  by  the  succession  of  C.  S.  Lee  in 
the  state  of  Louisiana. 

*  "  If  the  above  exceptions  should  be  also  overruled,     p^^^- 
then  defendant  denies  generally  and  specially  each  and     L 
every  allegation  in  plaintiff's  petition  contained.     Wherefore 
he  prays  that  plaintift*'s  demand  may  be  rejected  with  costs, 
and  for  general  relief  in  the  premises,  &c. 

(Signed,)  D.  S.  Stacy,  Adm'or  estate  G.  S.  Lee.'' 

On  the  26th  of  February,  1844,  Thrasher  filed  an  amended 
petition,  averring  that  Christopher  Dart,  the  assignor  of  the 
judgment,  was,  at  the  time  of  the  assignment,  an  alien,  being 
a  citizen  of  the  republic  of  Texas,  and  resident  therein,  ana 
that  Charles  S.  Lee,  at  the  time  of  said  assignment  and  of  his 
death,  was  a  citizen  of  Louisiana. 

On  the  18th  of  March,  1844,  the  court  overruled  the  excep- 
tions, and  on  the  11th  of  April  following  gave  the  following 
final  judgment : 

"  This  cause  came  on  for  trial,  and  the  law  and  the  evidence 
being  in  favor  of  the  plaintiff,  it  is  ordered,  adjudged,  and 
decreed,  that  the  defendant,  David  S.  Stacy,  as  administrator 
of  the  estate  of  Charles  S.  Lee,  be  condemned  to  pay  to  the 
plaintiff,  for  the  use  of  William  Sellers,  the  sum  of  six  thou- 
sand nine  hundred  and  eighty-eight  dollars  and  five  cents, 
with  eight  per  cent,  interest  thereon  per  annum  from  the  first 
day  of  December,  eighteen  hundred  and  forty,  until  paid,  and 
costs  of  suit.  Judgment  rendered  April  11th,  1844.  Judg- 
ment signed  April  18th,  1844, 

(Signed,)  J.  McKinlby." 

From  this  decree,  a  writ  of  error  brought  the  case  up  to  thi» 
court. 

The  case  was  argued  by  Mr.  T.  B,  Barton^  for  the  plaintiff 
in  error,  and  Mr.  Crittenden^  Mr.  Thrasher^  and  Mr.  Henderson^ 
for  the  clefendant  in  error. 
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Mr,  Barton^  for  the  plaintiff  in  error. 

The  great  and  important  question  which  the  record  presents, 
and  to  which  this  argument  will  be  confined,  is  that  to  which 
the  last  exception  is  directed. 

The  petition,  with  the  other  proceedings  in  Louisiana  upon 
the  judgment  in  Mississippi,  are  not  distinguishable  from  an 
action  of  debt,  brought  under  the  same  circumstances,  upon  a 
like  judgment,  in  the  courts  of  those  states  where  the  practice 
is  according  to  the  course  of  the  common  law.  The  petition 
is  founded,  as  the  action  of  debt  would  be,  upon  the  judgment. 
mAo^^  The  validity  and  effect  of  the  judgment  must  oe  the 
J  same  in  *both  kinds  of  proceedings.  The  case  involves 
the  question  whether  a  judgment,  rendered  in  one  state 
against  an  administrator  who  has  taken  administration  of  the 
assets  in  that  state,  and  within  that  juiisdiction,  can  be  made 
the  foundation  of  an  action  in  another  state  against  a  different 
administrator,  whose  administration  has  been  taken  within 
the  jurisdiction  of  the  latter,  of  the  assets  within  the  latter 
jurisdiction. 

There  are  some  special  circumstances  in  this  record  which 
arrest  our  attention  in  advancing  to  the  discussion  of  the  main 
point.  Cases  of  this  kind  must  always  be  open  to  remark,  and 
entitled  to  grave  consideration.  The  judgment  rendered 
arainst  the  first  administrator,  which  is  made  the  foundation 
of  a  recovery  against  the  administrator  out  of  the  assets  in 
another  jurisdiction,  must  be  taken  to  have  adjudged  that  the 
administrator  against  whom  the  judgment  was  rendered  had 
assets  to  satisfy  the  debt.  That  administrator,  in  the  pro- 
ceedings against  him,  must  have  admitted,  by  his  pleadings, 
that  he  had  assets ;  and  that  will  alwavs  be  the  case  when  ne 
neglects  (as  was  the  case  in  Dart  ^  Co.  v.  Lee%  Adminiztror 
trix  in  Mississippi)  to  plead  plene  administravit ;  or,  if  assets 
have  been  denied  by  such  plea,  that  issue  must  have  been 
found  against  him.  A  general  judgment,  therefore,  against 
an  administrator,  necessarily  includes  in  it  the  adjudication  of 
assets  in  the  hands  of  that  administrator  to  the  amount  of  the 
judgment.  According  to  the  rigor  of  the  common  law,  the 
judgment  in  that  form  would  be  absolutely  conclusive  against 
the  defendant's  administrator,  and  against  the  plaintiff  and  all 
others;  and  the  only  ulterior  pruceediugs  upon  such  judg- 
ment, if  not  satisfied  upon  an  execution  to  be  levied  de  bonu 
testatoris^  would  be  against  that  administrator  for  a  devastavit 
(2  Lomax  Ex.,  891,  sec.  8,  and  451,  sec.  21.) 

Virginia,  and  perhaps  others  of  the  states,  has  mollified  in 
some   respects,  the  rigorous  cunclusioii   of  this  common  law 
rule,  but  without  destroying  it.     In  its  most  mitigated  appli- 
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cation  to  such  a  recovery,  the  judgment  will  be  at  least  taken, 
until  the  contrary  is  shown  by  that  defendant,  as  a  judgment 
that  the  administrator  had  assets  for  the  satisfaction  of  the 
recovery.  For  this  reason,  as  well  as  for  other  reasons,  it  is 
certain  that  we  shall  find  no  case  in  the  English  authorities 
where  a  judgment  has  been  recovered  against  one  administra- 
tor, in  which  any  recovery  has  been  sought  against  another 
administrator,  unless  in  cases  of  an  administrator  de  bonis  non^ 
or  unless  in  cases  of  special  administrations,  such  as  adminis- 
trator durante  minor e  estate^  &c.  And  for  the  same  reason,  it 
is  probable  that  no  such  cases  can  be  found  in  any  of  the 
American  authorities,  even  where  the  rules  alluded  to  fAq 
have  been  *mitigated.  It  will  be  found  extremely  dif-  L 
ficult,  within  the  jurisdiction  where  administration  was  granted, 
to  conceive  any  case  of  that  kind.  The  judgment,  then,  upon 
which  the  petitioner  founds  his  recovery  against  the  adminis- 
trator in  Louisiana,  shows  upon  its  face  that  assets  for  its 
satisfaction,  in  the  state  of  Mississippi,  were  also  adjudged. 
The  very  judgment,  by  showing  that  matter,  an  adjudged 
liability  of  a  sufficiency  of  estate  in  Mississippi,  shows  an 
exoneration  of  assets  elsewhere  than  in  Mississippi,  and  that 
the  Louisiana  administrator  ought  not  to  be  charged,  by  a 
double  recovery,  for  that  which  has  been  already  or  can  be 
recovered  against  another  representative  in  Mississippi. 

There  is  also  another  remark  that  may  be  made  upon  the 
proceedings  in  this  case, — that  the  decision,  if  sustained,  must 
lead  to  alarming  mischiefs  in  the  administration  of  assets  which 
an  intestate  has  left  in  two  or  more  states.  It  seems,  from 
the  amended  petition,  that  C.  S.  Lee,  at  the  time  of  his  death, 
was  a  citizen  of  Louisiana ;  that  was  his  domicile,  and  conse- 
(|uently  Ann  Lee,  in  Mississippi,  was  a  foreign  administratrix. 
The  bulk  of  an  intestate's  assets  will  almost  always  be  found 
in  the  jurisdiction  of  his  domicile.  The  proposition  which  is 
contended  for  to  sustain  this  recovery  goes  to  this  extent, — 
that  if  an  intestate  in  one  state  had  died,  leavijig  property  of 
the  most  inconsiderable  value  in  another  state,  making  it 
necessary  that  there  should  be  an  administration  in  the  latter, 
a  plaintiflF,  by  recovering  a  judgment  against  the  latter,  estab- 
lishing a  debt  of  the  intestate,  that  judgment,  as  contended 
for  by  the  defendant  in  error,  would  be  conclusive  upon  the 
administrator  and  the  assets,  in  the  stat«  of  the  domicile,  at 
least  so  far  as  it  established  the  indebtedness  of  the  intestate. 
In  vain  might  the  domiciliary  administrator  attempt,  in  an 
action  brought  against  him  upon  that  judgment,  to  prove  that 
the  plaintiff  had  no  shadow  of  claim  against  the  intestate ;  he 
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would  be  repelled,  by  force  of  the  judgment,  from  any  such 
defence. 

Is  it  reasonable,  that  in  the  international  law  of  these  states 
under  the  Constitution  and  acts  of  Congress,  such  ruinous 
stringency  should  be  given  to  the  judgment  of  one  state  in 
the  courts  of  another? — that  a  judgment  against  the  foreign 
administrator,  who  is  regarded  only  as  auxiliary  oi*  ancillary 
to  the  domiciliary  administration,  and  who  is  in  practice  often- 
timeSa  i^  some  of  the  states,  little  more  than  a  nominal  admin- 
istrator, shall  conclude  the  primary  domiciliary  administrator, 
holding  the  main  bulk  of  the  assets,  by  establishing  aigainst 
him  and  against  those  assets  the  principal  fact  in  the  case,  the 
indebtedness  of  the  intestate,  so  that  they  can  never  be  extri- 
cated from  this  rigid  conclusiveness  of  the  foreign  judgment  ? 
^cA-i  *There  is  a  further  remark,  that  the  petitioner  seeks 
-'  a  recovery  upon  the  Mississippi  judgment  against  "  a 
considerable  estate,  real  and  personal,"  left  by  the  intestate  in 
the  state  of  Louisiana ;  estates  of  both  descriptions,  it  would 
seem,  are  liable  as  assets  in  the  hands,  or  under  the  control  of 
the  administrator  in  that  state.  There  is  no  principle  in  gen- 
eral jurisprudence,  and  particularly  in  the  United  States,  better 
established,  than  that  land  can  never  be  subjected  to  a  foreign 
jurisdiction.     (Story  Confl.  of  L.,  pages  436, 437,^  §§  522,  523.) 

To  give  to  the  judgments  of  one  state  validity  and  eflfect  in 
the  courts  of  another,  is  a  wise  provision  under  our  system  of 
government.  It  cannot,  however,  be  overlooked,  that  to  what- 
ever extent  force  is  allowed  to  them,  out  of  the  state  which 
pronounced  them,  in  the  jurisdiction  of  another  state,  it  ope- 
rates as  a  restriction  or  compulsion  upon  this  jurisdiction, 
making  it  subordinate  to  the  jurisdiction  of  a  foreign  forum. 
The  provision,  therefore,  which  has  been  alluded  to  should  be 
jealously  guarded  by  the  c(»urts;  and  unless  its  application 
should  be  shown  to  be  clearly  reasonable,  the  application 
should  be  denied.  It  has  before  been  intimated,  that  no 
authority  can  be  found,  certainly  not  in  the  English  law, 
probably  not  in  the  American  law,  which  can  govern  the  pre 
cise  case  now  under  consideration. 

Without  attempting  to  disturb  any  doctrine  heretofore 
established  in  regard  to  the  conclusiveness  of  judgments,  and 
the  eflfect  of  the  judgment  of  a  court  of  one  state,  when  sued 
upon  or  ojffered  in  evidence  in  the  courts  of  another  state,  it 
is  contended  that  that  doctrine  has  never  been  extended  to  a 
case  like  the  present,  and  that  it  would  not  be  reasonable  to 
give  it  such  application.  It  is  a  principle  incontrovertibly 
established  in  the  English  jurisprudence,  in  that  of  Louisiana 
(Benjamin  and  Slidelfs  Digest  of  Louisiana  Laws,  page  559 
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et  9eq.^^  and  in  all  the  other  states,  that  ^^  no  one,  in  general, 
can  be  bound  by  a  verdict  or  judgment,  unless  he  be  a  party  to 
the  suit,  or  be  in  privity  with  the  party,  or  possess  the  power 
of  making  himself  a  party.  For  (as  has  been  well  said)  other- 
wise he  has  no  power  of  cross-examining  the  witnesses,  or  of 
adducing  evidence  in  support  of  his  rights.  He  can  have  no 
attaint,  nor  can  he  challenge  the  inquest,  or  appeal  (or  have 
a  writ  of  error  on  the  judgment).  In  short,  he  is  deprived  of 
the  means  provided  by  the  law  for  ascertaining  the  truth,  and 
consequently  it  would  be  repugnant  to  the  first  principles  of 
justice  that  he  should  be  bound  by  the  results  of  an  inquiry 
to  which  he  was  altogether  a  stranger."  (1  Stark.  Law  Ev., 
217,  6th  Am.  ed.) 

It  is  not  pretended  that  the  administrator  in  Louisi-  p^^c^ 
ana  was  *a  party  to  the  proceedings  in  Mississippi,  or  ^ 
could  by  any  possible  means  have  made  himself  a  party  to 
them.  It  is  incumbent  upon  the  defendant  in  error  clearly  to 
show,  before  the  jurisdiction  in  Mississippi  shall  control  that 
of  Louisiana,  that  the  administrator  of  the  latter  state  was,  in 
the  proceedings  in  which  judgment  was  recovered  in  the 
former,  in  privity  with  the  defendant  in  that  suit.  The  con- 
trary has  been  distinctly  laid  down  by  Justice  Story,  in  his 
learned  treatise  on  the  Conflict  of  Laws,  §  522.  That  is  a 
direct  authority  upon  the  present  case.  It  makes  no  differ- 
ence that  the  judgment  in  the  cases  in  Rawle,  481,  to  which 
he  refers,  was  a  judgment  rendered  in  Barbadoes.  The  matter 
under  consideration  involves  no  discussion,  as  to  the  differ- 
ence between  the  effect  of  a  judgment  when  rendered  in  a 
state  jurisdiction,  and  when  rendered  in  a  jurisdiction  out  of 
the  United  States.  The  point  decided  there  was,  that  there 
was  no  privity  between  one  administrator  and  another  admin- 
istrator of  the  same  intestate,  when  both  administrations  have 
been  granted  by  different  jurisdictions  entirely  separate  and 
independent  of  each  other. 

The  jurisdiction  of  each  state  of  this  Union  is  sovereign  and 
independent  in  granting  letters  of  administration,  as  much 
BO  as  that  of  any  two  foreign  states.  The  grant,  when  made, 
invests  the  administrator  under  the  authority  of  that  state 
with  the  proprietorship  of  the  effects  of  the  intestate  within 
that  state,  but,  having  no  jurisdiction  beyond  its  own  limits, 
it  can  confer  no  property  upon  him  out  of  those  limits. 

Each  administrator,  when  several  administrations  are  granted 
in  several  states,  is  made  the  owner  of  a  distinct  property, 
wholly  unconnected  with  any  other  out  of  the  state.  The 
authority  under  which  each  derives  his  title  is  a  separate  sov- 
ereign power ;  and  it  is  exclusively  by  that  authority,  not  by 

65 


61  SUPREME  COURT. 

Stacy  V,  Thrasher. 


virtue  of  testamentary  appointment  of  the  dead,  that  they  are 
invested  with  any  interest  or  control  in  the  respective  estates ; 
and  it  is  entirely  to  the  authority  from  which  their  rights  are 
alone  derived  that  they  are  in  any  manner  accountable.  In 
some  sense  they  may  severally  be  said  to  be  a  representative 
of  the  deceased. 

There  would  be  no  ground  for  asserting  that  these  repre- 
sentatives in  different  states  constitute  one  representative,  as 
several  executors  under  the  same  will,  or  administrators  under 
the  same  jurisdiction,  may  constitute  one  executor  or  admin- 
istrator, though  the  assets  confided  to  each  may  be  separated. 

It  is  believed  that  this  doctrine,  here  attempted  to  be  pre- 
sented, of  the  relation  in  which  the  separate  administrators 
under  different  jurisdictions  stand  in  these  United  States,  has 
♦'iSl  ^®®"  universally  recognized  by  the  states,  except  so  far 
J  as  by  *statutory  law  (showing  that  the  original  princi- 
ple was  as  here  stated)  the  doctrine  has  been  changed  or 
modified.  It  would  seem  necessarily  so,  not  only  as  regards 
the  relation  of  the  administrator,  but  as  regards  the  rights  of 
the  executor  as  affecting  the  assets  and  the  representative  of 
the  deceased,  for  he  has  no  lien  upon  the  fund  in  the  hands  of 
the  representative  as  the  debtor^  but  the  person  of  the  admin- 
istrator, who  is,  in  a  measure,  the  officer  or  bailiff  of  the  court 
appointing  him,  in  respect  of  the  assets  which  he  has  in  his 
hands,  is  the  debtor.  (1  Lomax  Ex.,  345 ;  Ram.  Ass.,  484.) 
What  constitutes  privity  between  one  representative  of  a  dead 
man  and  another  representative  depends  upon  no  peculiar 
rules  springing  out  of  a  practice  of  the  probate  court,  in  regard 
to  the  representatives  of  deceased  persons,  but  is  to  be  ascer- 
tained upon  principles  of  the  common  law,  as  applicable  to 
cases  generally,  of  which  a  variety  of  illustrations  will  be 
found  in  the  books,  especially  1  Stark.  Law  Ev.,  217,  et  seq. 
Privity  between  one  administrator  and  another  does  not 
depend  upon,  and  cannot  be  created  by,  their  being  each  of 
them  the  representative  of  the  same  intestate,  though  it  be  a 
duty  in  which  they  all  unite.  It  has  not  been  so  regarded  in  the 
English  law,  which,  until  the  17th  Car.  2,  did  not  regard  the 
administrator  de  bonis  non  in  privity  with  an  executor  or  ad- 
ministrator, to  bring  scire  facias  on  the  judgment  which  the 
executor  or  administrator  had  obtained,  (oee  authorities,  1 
Lom.  Ex.,  325.)  So,  if  one  brings  several  ejectments  against 
several  upon  the  same  title,  a  verdict  against  one  is  not  evi- 
dence against  the  rest,  because  the  party  against  whom  the 
verdict  was  had  might  be  relieved  against  it,  if  it  was  not 
good,  but  tin*  rest  could  not  (1  Stark.  Law  Ev.,  217) ;  as  the 
title  under  which  all  these  defendants  in  ejectment  claimed  is 
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the  same,  each  of  them,  of  coui-se,  must  have  held  in  privity  to 
some  one  person,  from  whom  all  their  titles  were  severally 
derived;  nevertheless,  that  privity  in  one  common  title  did 
not  unite  them  in  privity  to  each  other. 

The  judgment,  therefore,  in  Mississippi,  against  Ann  Lee, 
administratrix  of  the  assets  of  Charles  S.  Lee  in  Mississippi, 
could  not  bind  the  appellant,  D.  S.  Stacy,  administrator  of  the 
assets  of  C.  S.  Lee  in  Louisiana. 

The  rule  excluding  res  inter  alios  acta  as  a  ground  of  action, 
or  as  a  bar  in  the  pleadings,  it  is  hardly  necessary  to  remark, 
extends  with  equal  stringency  to  exclude  such  matter  as  evi- 
dence at  the  trial.  (1  Stark.  Law  Ev.  217 ;  and  1  Greenl. 
Ev.,  §§  522,  et  seq,) 

The  principle  heie  intended  for  cannot  be  evaded  by  force 
of  the  statute  of  Mississippi,  which  seems,  as  is  con-  r«cQ 
tended  for,  *to  make  the  judgment  recovered  in  Mis-  '- 
sissippi  against  Ann  Lee,  administratrix,  have  the  effect  of 
being  a  judgment  recovered  against  Charles  S.  Lee,  the  intes- 
tate himseli,  because  that  suit  was  instituted  against  him  in 
his  lifetime.  That  statute  enables  the  plaintiff  to  revive  the 
suit  pending  against  the  intestate,  and  empowers  the  court  to 
render  judgment  for  or  against  such  administrator,  in  the  same 
manner  as  if  the  original  party  were  in  existence.  (How.  & 
H.  Dig.,  584.)  This  statute  can  mean  nothing  more  than  in 
the  strongest  expressions  to  remove  merely  the  impediment 
thrown  in  the  way  of  the  proceedings  of  the  plaintiff  by  abate- 
ment. It  did  not  mean,  by  strict  adherence  to  the  same  man- 
ner as  if  the  original  party  were  in  existence,  to  preclude  the 
administratrix  from  pleading  pleas  peculiarly  allowed  to  execu- 
tors and  administrators, — such  -dsplene  administravit^  generally 
or  specially,  no  assets,  and  the  like ;  or  to  preclude  the  plain- 
tiff from  taking  a  judgment  against  the  administratrix ;  and 
if  so,  the  judgment  could  not  be  in  the  same  manner  as  if  the 
original  party  was  in  existence.  If  the  legislature  had  intended 
that,  it  would  have  adopted  a  provision  like  that  in  the  17th 
Car.  2,  c.  8,  s.  1,  where  a  party  dies  between  verdict  and 
judgment,  directing  that  the  judgment  shall  be  entered  as  it' 
both  parties  were  living.     (See  1  Lom.  Ex.  324,  325.) 

The  judgment  rendered  in  this  very  case  shows  that  such 
has  not  been  the  interpretation  given  to  that  statute,  for  it  is  a 
judgment,  not  against  the  intestate,  but  against  the  adminis- 
tratrix. Whatever  may  be  the  interpretation  to  be  put  upon 
tlie  statute,  it  is  sufficient  here  to  say,  that  the  judgment  taken 
was  not  in  accordance  with  any  directions  that  it  siiould  be 
rendered  as  if  the  party  were  living,  but  that  was  waived  if 
the  statute  gave  such  power,  and  the  plaintiff  has  taken  a 
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judgment  against  the  adininiBtmtrix ;  and  taking  it  in  that 
manner,  the  plaintiff  subjects  himself  to  all  the  consequences 
of  that  form  of  judgment. 

In  conclusion,  the  plaintiff  in  error  is  not  precluded  from  the 
grounds  of  error  here  attempted  to  be  maintained  by  force  of 
the  32d  section  of  the  Judiciary  Act  of  1789.  That  section 
was  only  intended  to  apply  to  proceedings  in  actions  at  com- 
mon law  ;  not  to  proceedings  by  petition,  according  to  the 
practice  of  Louisiana.  Even  if  it  did,  the  exception  taken  in 
the  court  below  cannot  but  be  regarded  as  tantamount  to  a 
demurrer  according  to  the  requisitions  of  that  statute.  That 
clause  is  a  transcript  of  the  provisions  of  27th  Eliz.  c.  5,  and 
4th  Anne,  c.  16,  for  the  purpose  of  curing  mere  defects  of 
form,  and  requiring  special  demurrers,  leaving  mattera  of  sub- 
stance unaffected  by  its  provisions,  to  be  taken  advan- 
tage of  by  general  demurrer,  *without  setting  down 
any  special  cause,  or  to  be  taken  advantage  of  by  errors  in 
arrest  of  judgment,  or  by  writ  of  error.  (See  Bac.  Abr.,  Pleout 
and  Pleadings  ;  Stephens  on  Pleadings,  140.) 


•.'»4] 


Mr.  Crittenden^  Mr.  Thrasher^  and  Mr.  Henderson^  for  the 
defendant  in  error,  sustained  the  judgment  of  the  court  below 
upon  the  same  grounds,  which  are  thus  explained  in  the  argu- 
ment of  Mr.  Henderson : 

This  Mississippi  judgment,  we  say,  conclusively  established 
the  plaintiffs'  demand  against  the  estate  of  the  intestate  Lee, 
not  onlj'  in  Mississippi,  but  in  every  state  of  the  Union.  We 
do  not  say  but  its  ratable  priorities  and  claims,  as  to  order  of 
satisfaction,  are  to  be  governed  by  the  local  law  of  the  admin- 
istration. The  claim,  however,  is  legally  authenticated  as 
against  the  decedent  estate,  so  as  to  entitle  it  to  payment  and 
satisfaction,  though  put  to  judgment  in  a  different  state  than 
that  of  the  administration.     13  Pet.,  312. 

Notwithstanding  all  that  is  said  in  the  books  upon  original 
and  ancillary  administrations  in  different  states,  we  insist  the 
administrative  tribunals  of  a  decedent's  effects  in  no  one  state 
can  reject  the  allowance  of  a  creditor's  claim  from  another 
state,  if  legally  established. 

The  Constitution  of  the  United  States  gives  to  the  citizens 
of  each  state  the  privileges  and  immunities  of  the  citizens  of 
the  several  states.  State  tribunals,  therefore,  cannot  regard  a 
co-state  creditor  as  a  foreign  creditor,  and  so  administer  the 
effects  of  the  decedent  within  a  state,  to  the  exclusive  use  of 
creditors  within  that  state.  And  so  it  is  implied  in  3  Pick., 
128;  and  so,  undoubtedly,  is  the  requirement  of  the  Constitu- 
tion of  the  United  States,  above  quoted. 
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The  record  of  this  judgment  in  Mississippi  shows  that  the 
action  was  instituted  against  Lee  in  his  lifetime,  who  appeared 
and  plead ;  that  before  verdict  he  died,  and  his  widow  and 
administratrix,  by  the  positive  requirements  of  the  laws  of 
Mississippi,  came  in  on  scire  facias^  plead  to,  and  defended 
the  action.  This,  in  Mississippi,  merged  the  original  cause  of 
action,  established  the  debt  against  the  decedent  estate,  and 
was  and  is  res  adjudicata. 

The  act  of  Congress  of  26th  May,  1790,  expressly  requires 
that  this  judgment  shall  have  full  faith  and  credit  given  to 
it  in  every  court  within  the  United  States,  as  it  has  by  law  or 
usage  in  the  courts  of  the  state  of  Mississippi.  1  Stat,  at  L., 
p.  122. 

It  undoubtedly  has,  in  that  state,  the  ^^  faith  and  credit "  of 
establishing  or  authenticating  the  debt  against  the  estate  of 
Lee,  regardless  of  whosesoever  hands  the  estate  may  r«cc 
come  to,  *or  be  found  in.  It  is  not  that  it  merely  *- 
establishes  the  debt  against  the  administratrix,  Ann  Lee  ;  but 
against  the  estate  of  C.  S.  Lee. 

The  judgment,  thus  presented,  either  by  suit,  in  the  courts 
of  Louisiana,  or  to  the  administrator,  in  Louisiana,  for  allow- 
ance or  payment,  must  have  the  same  ^^ faith  and  credit" 
accorded  to  it  as  in  Mississippi.  6  Wheat.,  129;  7  Cranch., 
481 ;  18  Pet.,  312. 

Now,  this  "  faith  and  credit "  is  not  so  conceded  to  a  foreign 
judgment.  Hence  the  case  in  2  Rawle  (Pa.),  431,  which  was 
a  judgment  from  Barbadoes,  sued  on  in  Pennsylvania.  All 
the  pleas  in  that  case  imply  the  opinion  of  the  pleader,  that, 
had  it  been  a  judgment  from  another  state  of  the  Union,  the 
defence  could  not  have  been  relied  on  ;  nor  does  the  court  say 
otherwise. 

Another  well-established  rule  of  decision  sustains  the  point 
we  contend  for ;  namely,  that  the  judgment  of  a  competent 
state  court  merges  and  extinguishes  the  original  cause  of 
action  as  to  all  parties  and  privies,  whether  privies  by  blood 
or  estate  in  all  other  states  of  the  Union.  3  Wash.  C.  C,  17 ; 
1  Pet.,  692,  693 ;  16  Mass.,  71. 

But  a  foreign  judgment  does  not  so  extinguish  the  cause  of 
action,  if  again  sued  on  here,  as  to  bar  recovery  for  this  cause. 

Again  :  our  petition  makes  no  personal  demand  against  the 
defendant;  but, setting  forth  a  claim  against  the  estate  of  Lee, 
by  authentication  of  a  judgment,  duly  obtained,  in  contest 
with  the  administratrix  in  Mississippi,  seeks  its  satisfaction 
out  of  Lee's  estate  in  Louisiana,  represented  by  the  defendant 
as  administrator.  But  the  spirit  of  lii>  (»l)jecti()us  is  pei*sonal 
to  himself.     It  is  not  that  he  questions  but  the  cause  of  action 
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has  been  established  in  judgment,  by  a  court  of  competent 
jurisdiction,  as  against  Lee's  estate,  so  far  as  represented  by 
his  administratrix  in '  Mississippi ;  but  defendant  objects,  the 
estate  is  not  thereby  liable  in  Louisiana,  till  he,  defendant, 
has  litigated  the  same  question  over  again.  And  for  what 
good  ?  Is  there  in  the  Constitution  of  the  United  States,  and 
the  laws  of  Congress,  any  sensible  purpose  or  policy  that  this 
question  should  be  twice  litigated,  in  order  to  conclude  the 
estate  of  Lee,  as  represented  by  this  administrator,  any  more 
thtin  if  this  judgment  had  been  rendered  against  Lee,  in  his 
lifetime? 

Suppose  this  judgment  in  Mississippi  had  been  rendered  in 
the  United  States  Circuit  Court,  and  then  sued  on  as  now  in 
the  United  States  Circuit  Court  of  Louisiana;  could  this 
defence  be  heard?  Now  the  31st  section  of  the  Judiciary  Act 
*^^1  of  1789  provides,  that  where  the  defendant  dies  pend- 
J  ing  the  *suit,  his  representatives  may  be  brought  in  by 
scire  faciasy  as  in  this  case,  and  "the  court  may  render  judg- 
ment against  the  estate  of  the  deceased  party.'  But  what  a 
silly  provision  of  law,  if,  when  they  have  so  rendered  judg- 
ment, the  same  controversy  shall  be  tried  over  again  in  every 
other  state  where  the  judgment  may  be  carried  for  enforce- 
ment and  satisfaction,  against  the  same  decedent's  "  estate.'' 

As  this  pretended  right  of  defence  does  not  go  to  bar  the 
original  cause  of  action,  it  is  a  mere  technical  objection,  with- 
out semblance  of  merit.  For,  on  any  supposition  that  the  first 
judgment  was  fraudulently  obtained,  the  defendant  here  could 
undoubtedly  make  that  defence  by  plea.  But,  with  no  objec- 
tion against  the  justice  or  integrity  of  the  judgment,  that  the 
defendant  may  re-litigate  it  from  mere  caprice  is  certainly  a 
most  idle  rule  of  construction,  for  no  possible  good. 

The  only  pretence  of  legal  rule  which  can  be  offered  in 
vindication  of  this  claim  of  the  defendant  to  litigate  the  origi- 
nal cause  of  action  in  this  case  over  again  is,  that,  as  between 
the  defendant  with  whom  it  was  contested  in  the  state  of 
Mississippi,  and  this  defendant  in  Louisiana,  there  is  no  privity ; 
and  hence  the  judgment  is  not  evidence  against  him. 

But  we  deny  the  fact  that  there  is  no  privity.  There  is,  in 
all  truth,  and  in  the  ratio7iale  of  the  thing,  a  clear  privity  of 
estate.  On  Lee's  death,  his  estate,  everywhere  throughout 
the  United  States,  was  liable  to  payment  of  his  debts.  No 
one  anywhere  could  take  possession  of  this  estate,  either  by 
lawful  administration  or  by  tort^  that  did  not  hold  in  privity 
to  the  creditor's  claim,  as  verily  as  to  the  claims  of  heirs  and 
distributees.  The  decedent's  estate,  to  this  end  and  responsi- 
bility, is  but  a  unit,  though  possessed  by  a  dozen  administra* 
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tors  ill  different  st^ites  of  the  Union.  And  in  what  sense  can 
an  administrator  claim  to  be  a  privy  at  all  ?  No  connection  of 
blood,  nor  the  agent's  claim  which  he  has  to  the  estate,  could 
give  him,  as  administrator,  the  relation  of  privity  in  any  legal 
sense.  Had  this  judgment  been  granted  against  Lee  in  his 
lifetime,  this  objection  would  have  the  same  force.  His 
privity,  as  administrator  on  the  estate  of  Lee,  would  jjave  been 
precisely  what  it  now  is;  namely,  he  would  have  been  n(» 
party  to  the  judgment,  nor  would  he  be  holding  any  part  of 
the  estate,  by  virtue  of  his  administration  in  Louisiana,  which 
the  judgment  directly  bound,  or  could  be  levied  on.  Yet, 
surely,  this  plea  could  not  avail  in  such  case;  and  equally 
clear,  on  the  same  principles,  it  cannot  avail  here.  But  if 
there  were  any  room  to  distinguish  the  legal  effect  of  a  judg- 
ment obtsiined  against  tlie  <lecedent,  and  one  obtained  by  suit 
against  his  administrator,  then  we  reply,  that  this  suit,  r-^r^ 
having  *been  instituted  against  the  decedent  in  person,  ^ 
and  who  became  party  to  the  record,  the  same  privity  in  suc- 
cession connects  this  defendant  with  this  record  and  judgment, 
as  if  the  decedent  had  survived  till  the  verdict  was  rendered 
against  him. 

But  the  truth  is,  the  doctrine  of  pensonal  privity  has  no 
application  here,  and  can  never  be  interposed,  but  as  to  parties 
who  may  be  affected  in  their  pei*sonal  rights.  A  trustee  of  a 
legal  title  for  the  heirs  cannot  object  to  the  judgment  against 
the  ancestor  as  incompetent  evidence  in  suit  against  him  to 
recover  the  trust  property,  on  the  ground  that  he  is  not  a 
privy  to  the  judgment.  And  so  of  the  administrator,  who  is 
but  a  trustee  for  the  creditors  and  distributees. 

If  the  case  in  16  Mass.,  71  would  seem  to  conflict  with  this 
last  position,  that  of  3  Rand.  (Va.),  287  sustains  a  contrary 
rule. 

The  authority  of  the  late  Justice  Story,  in  his  Conflict  of 
Laws,  §  522,  has  been  referred  to  in  support  of  the  defendant's 
objection.  In  a  clear  case  of  conflict  of  laws,  where  the  for- 
eign claim  was  '^  to  affect  assets  "  of  the  local  administrator, 
to  the  prejudice  of  local  creditors,  the  rule  insisted  on  might, 
to  some  form  and  extent,  be  applicable.  But  the  conflict  of 
laws,  as  between  nations  foreign  to  each  other,  not  bound  to 
recognize  each  other's  judgments,  nor  to  recognize  the  claim 
of  the  foreign  creditor  on  the  same  ground  as  the  domestic 
creditor, — such  conflict  of  laws  is  not  predicable  of  the  subsist- 
ing relations  of  these  United  States.  The  judgments  of  the 
several  states  under  the  Constitution  and  laws  of  Congress, 
before  referred  to,  are  not  foreign  to  each  other  in  tlie  sense  of 
the  common  law.     And  the  Constitution  of  the  United  States 
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secures  each  creditor  of  the  diflferent  states  the  same  rights  in 
prosecuting  his  claims  in  any  other  state,  whether  against  the 
living  man  or  the  estate  of  the  dead,  as  are  secured  to  the  citi- 
zens of  the  state  where  the  same  is  prosecuted.  If,  therefore, 
the  rule  as  now  contended  for  was  intended  to  be  asserted  by 
Justice  Story  a«  applicable  to  these  states,  we  are  bound  to 
say  his  assertion  is  without  authority,  and  against  the  paiti- 
mount  laws  of  the  Union. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

John  B.  Thrasher,  the  plaintiff  below,  commenced  this 
action  by  a  petition  (according  to  the  practice  of  the  courts  of 
Louisiana)  in  the  nature  of  an  action  of  debt  upon  a  judg- 
ment. He  claimed  as  assignee  of  a  judgment  obtained  in  the 
Circuit  court  of  Claiborne  county,  in  the  state  of  Mississippi, 
by  Dart  &  Gardner  against  Ann  Lee,  administratrix  of  S.  C. 
Lee,  deceased.  David  S.  Stacy,  the  defendant  below,  is  the 
mro-i  administrator  of  Lee  in  the  state  of  Louisiana,  where 
-'  lie  had  his. domicile  *at  the  time  of  his  death.  In  his 
pleas  he  has  set  forth  six  several  grounds  of  excepticm  against 
the  plaintiff's  right  to  recover,  the  last  of  which  is  in  the 
nature  of  a  demurrer  to  the  declaration,  or  a  denial  of  the 
plaintiff's  right  to  recover  on  the  case  set  forth  in  his  petition. 
As  the  decision  of  this  point  will  be  conclusive  of  the  whole 
case,  it  will  be  unnecessary  to  notice  the  others. 

The  question  presented  by  the  demurrer  is,  whether  the 
judgment  against  Ann  Lee,  the  administratrix  of  Charles  S. 
Lee  in  Mississippi,  is  evidence  by  itself  sufficient  to  entitle  the 
plaintiff  to  recover  against  Stacy,  the  administrator  of  the 
same  intestate  in  Louisiana.  Or,  to  state  the  point  discon- 
nected with  the  accidents  of  the  case,  Will  an  action  of  debt 
lie  against  an  administrator  in  one  of  these  United  States,  on 
a  judgment  obtained  against  a  different  administrator  of  the 
same  intestate  appointed  under  the  authority  of  another? 

This  is  a  question  of  great  practical  importance,  and  one 
which,  we  believe,  has  not  yet  been  decided. 

The  administrator  receives  his  authority  from  the  ordinary 
or  other  officer  of  the  government  where  the  goods  of  the 
intestate  aie  situate.  But  coming  into  such  possession  by 
succession  to  the  intestate,  and  encumbered  with  the  duty  to 
pay  his  debts,  he  is  considered  in  law  as  in  privity  with  him, 
and  therefore  bound  or  estopped  b\  a  judgment  against  him. 
Yet  his  representation  of  his  intestate  is  a  qualified  one,  and 
extends  not  beyond  the  assets  of  which  the  ordinary  had  juris- 
diction, lie  cannot,  therefore,  du  any  act  to  affect  assets  in 
another  jurisdiction,  as  bis  authority  cannot  be  more  extensive 
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than  that  of  the  government  from  whom  he  received  it.  The 
courts  of  another  state  will  not  acktiowleclge  h  m  as  a  repre- 
sentative of  the  deceased,  or  notice  his  letters  of  administra- 
tion. See  Tourton  v.  Flower^  3  P.  Wms.,  369;  Borden  v, 
Borden^  5  Mass.,  67 ;  Pond  v.  Makepeace^  2  Mete,  (Mass.), 
114 ;  Chapman  v.  Fish,  6  Hill  (N.  Y.),  554,  &c. 

It  follows  as  a  necessary  inference  from  these  well-estab- 
lished principles,  "that,  where  administrations  are  granted  to 
diflFerent  persons  in  different  states,  they  are  so  far  deemed 
independent  of  each  other  that  a  judgment  obtained  against 
one  will  furnish  no  right  of  action  against  the  other,  to  affect 
assets  received  by  the  latter  in  virtue  of  his  own  administra- 
tion ;  for  in  contemplation  of  law  there  is  no  privity  between 
him  and  the  other  administrator."  (See  Storv,  Confl.  of  L., 
§  522;  Brodie  v.  Biekley.  2  Rawle  (Pa.),  431.)  The  same 
doctrine  is  recognized  in  the  case  of  Aspden  v.  Nixon  (4  How., 
467)  by  this  court. 

But  it  is  contended,  that,  however  applicable  these  r»cQ 
principles  *may  be  to  judgments  against  administrators  *- 
acting  under  powers  received  from  states  wholly  foreign  to 
each  other,  they  cannot  apply  to  judgments  against  adminis- 
trators in  different  states  of  this  Union,  because  of  the  pro- 
vision of  the  Constitution,  which  ordains  that  "full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state." 

The  act  of  Congress  of  26th  May,  1790,  which  prescribes 
the  mode  of  authenticating  records,  and  defines  their  "  effect," 
enacts,  that  they  "shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States  as  they  have  by 
law  or  usage  in  the  courts  of  the  state  from  whence  the  said 
records  are  or  shall  be  taken." 

The  question,  then,  arises,  what  is  the  "effect,"  or  the 
"faith  and  credit,"  given  to  the  judgment  on  which  this  suit 
is  brought,  in  the  courts  of  Mississippi  ?  The  answer  to  this 
must  be,  that  it  is  evidence,  and  conclusive  by  way  of  estoppel, 
Ist,  between  the  same  parties ;  2d,  privies ;  and  8dly,  on  the 
same  subject-matter,  where  the  proceeding  is  in  rem. 

But  the  parties  to  these  judgments  are  not  the  same. 

Neither  are  they  privies.  •'  The  term  privity  denotes  mutual 
succession  or  relationship  to  the  same  rights  of  property." 
(Greenl.  Ev.,  §  523.)  Privies  are  divided  by  Lord  Coke  into 
three  classes, — 1st,  privies  in  blood  ;  2d,  privies  in  law ;  and 
8d,  privies  by  estate.  The  doctrine  of  estoppel,  however,  so 
far  as  it  applies  to  persons  falling  under  these  denominations, 
applies  to  liiem  under  one  and  the  same  principle,  namely, 
toat  a  party  claiming  through  anot.her  is  estopped  by  that 
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which  estopped  that  other  respecting  the  same  subject-matter. 
Thus,  an  heir  who  is  privy  in  blood  would  be  estopped  by 
a  verdict  against  his  ancestor,  through  whom  he  claims. 
An  executor  or  administrator,  suing  or  sued  as  such,  would 
be  bound  by  a  verdict  against  his  testator  or  intestate,  to 
whom  he  is  privy  in  law.  With  regard  to  privies  in  estate,  a 
verdict  against  feoffer  would  estop  feoflfee,  and  lessor,  the 
lessee,  &c. 

An  administrator  under  grant  of  administration  in  one 
state  stands  in  none  of  these  relations  to  an  administrator  in 
another.  Each  is  privy  to  the  testator,  and  would  be  estopped 
by  a  judgment  against  him  ;  but  they  have  no  privity  with 
each  other,  in  law  or  in  estate.  They  receive  their  authority 
from  diflFerent  sovereignties,  and  over  different  property.  The 
authority  of  each  is  paramount  to  the  other.  Each  is  accounta- 
ble to  the  ordinary  from  whom  he  receives  his  authority.  Nor 
does  the  one  come  bv  succession  to  the  other  into  the  trust  of 
the  same  property,  encumbered  by  the  same  debts,  as  in  the 
♦fiOl  ^*^®  ^^  ^^  administrator  de  bonis  non^  who  may  be  truly 
-■  said  to  have  an  *ofBcial  privity  with  his  predecessor  in 
the  same  trust,  and  therefore  liable  to  the  same  duties.^  In 
the  case  of  Yare  v.  Gough^  (Cro.  Jac,  3),  it  was  decided  that 
an  administrator  de  bonis  non  could  not  have  scire  facias  upon 
a  judgment  obtained  by  his  predecessor  on  a  debt  due  to  the 
intestate  '*/(?r  default  of  privity ^  But  in  Snape  v.  Norgate^ 
(Cro.  Car.,  167),  it  was  decided  that  a  scire  facias  would  lie 
against  an  administrator  de  bonis  non^  on  a  judgment  against 
the  executor;  and  the  court  attempt  to  make  a  distinction 
between  that  and  the  preceding  case,  on  the  ground  that  "  he 
Cometh  in  place  of  the  executor ; "  or  in  other  words,  by 
reason  of  an  official  succession  or  privity.  These  cases  cannot 
be  well  reconciled  on  principle ;  but  the  difficulty  was  reme- 
died in  England  by  the  statute  of  17  Charles  2,  c.  8.  The 
Court  of  Appeals  of  Virginia  have  considered  the  latter  case 
as  founded  on  more  correct  principles  than  the  fii*st,  and  have 
overruled  the  doctrine  of  Tare  v.  Gough.  (^Dykes  v.  Wood- 
house,  8  Rand.  (Va.),  287.) 

We  may  assume,  therefore,  that  in  the  state  of  Mississippi, 
as  in  most  other  states  in  the  Union,  the  administrator  de 
bonis  non  is  treated  as  privy  with  his  predecessor  in  the  trust, 
and  estopped  by  a  judgment  against  him ;  but  the  question 
still  recurs  as  to  the  effect  of  a  judgment  in  that  state  as 
against  one  who  has  neither  personal  nor  official  privity  with 
the  defendant.     Each  administrator  is  severally  liable  to  pay 

^  Followed.  HiU  y.  Tucker,  18  How.,  467. 
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the  debts  of  the  deceased  out  of  the  assets  committed  to  him, 
ami  therein  they  resemble  joint  and  several  co-obligors  in  a 
bond.  A  judgment  against  one  is  no  merger  of  the  bond,  nor 
is  it  evidence  in  a  suit  against  the  other.  Their  common 
liability  to  pay  the  same  debt  creates  no  privity  between  them, 
dither  in  law  or  in  estate. 

It  is  for  those  who  assert  this  privity  to  show  wherein  it 
lies,  and  the  argument  for  it  seems  to  be  this: — that  the  judg- 
ment against  the  administrator  is  against  the  estate  of  the 
intestate,  and  that  his  estate,  wheresoever  situate,  is  liable  to 
pay  his  debts ;  therefore  the  plaintiff,  having  once  established 
his  claim  against  the  estate  by  the  judgment  of  a  court,  should 
not  be  called  on  to  make  proof  of  it  again.  This  argument 
assumes  that  the  judgment  is  in  rem^  and  not  in  personam^  or 
that  the  estate  has  a  sort  of  corporate  entity  and  unity.  But 
this  is  not  true,  either  in  fact  or  in  legal  construction.  The 
judgment  is  against  the  person  of  the  administrator,  that  he 
shall  pay  the  debt  of  the  intestate  out  of  the  funds  committed 
to  his  care.  If  there  be  another  administrator  in  another 
state,  liable  to  pay  the  same  debt,  he  may  be  subjected  to  a 
like  judgment  upon  the  same  demand,  but  the  assets  in  his 
hands  cannot  be  affected  by  a  judgment  to  which  he  is  r^g^ 
personally  a  *stranger.  A  judgment  may  have  the  *- 
'* effect"  of  a  lien  upon  all  the  defendant's  lands  in  the  state 
where  it  is  rendered,  yet  it  cannot  have  that  effect  on  lands 
in  another  state  by  virtue  of  the  faith  and  credit  given  to  it 
by  the  Constitution  and  act  of  Congress.  The  laws  and 
courts  of  a  state  can  only  affect  persons  and  things  within 
their  jurisdiction.  Consequently,  both  as  to  the  administrator 
and  the  property  confided  to  him,  a  judgment  in  another  state 
is  res  inter  alios  acta.  It  cannot  be  even  primd  facie  evidence 
of  a  debt ;  for  if  it  have  any  effect  at  all,  it  must  be  as  a  judg- 
ment, and  operate  by  way  of  estoppel. 

It  is  alleged  by  those  who  desire  to  elude  this  conclusion, 
while  they  cannot  deny  the  correctness  of  the  principles  on 
which  it  is  founded,  that  it  is  technical  and  theoretical,  and 
leads  to  an  inconvenient  result.  But  every  logical  conclusion 
upon  admitted  legal  principles  may  be  liable  to  the  same 
imputation.  Decisions  resting  only  on  a  supposed  con- 
venience, or  principles  accommodated  to  the  circumstances  of 
a  particular  case,  generally  form  bad  precedents.  It  may  be 
conceded  that  in  this  case  there  is  an  apparent  hardship, — that 
the  plaintiff  who  has  established  his  claim  after  a  tedious  liti- 
gation in  Mississippi  should  be  compelled  to  go  through  the 
same  troublesome  process  in  Louisiana.  But  the  hardship  is 
no  greater  than    if   the  administratoi-s  had  been   joint   and 
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several  co-obligors  in  a  note  or  bond.  A  plaintiff  may  be 
fairly  presumed  always  to  have  the  evidence  of  his  demand  in 
his  possession,  and  the  ability  to  establish  it  in  any  court. 
But  if  a  judgment  against  an  administrator  in  one  state,  raised 
up,  perhaps,  for  the  very  purpose  of  giving  the  plaintiff  a 
judgment,  should  be  conclusive  on  the  administrator  in 
another  state,  the  estates  of  decedents  would  be  subjected  to 
innumerable  frauds.  And  to  what  purpose  is  the  argument 
that  the  defendant  may  be  permitted  to  prove  collusion  and 
fraud,  when,  in  order  to  substantiate  it,  he  must  commence  by 
proving  a  negative?  This  would  be  casting  the  burden  of 
proof  where  it  ought  not  to  rest,  and  would  cause  much  greater 
inconvenience  and  injury  than  any  that  can  possibly  result 
from  the  present  decision. 

The  judgment  of  the  Circuit  Court  must,  therefore,  be 
reversed. 

Mr.  Justice  McLEAN  and  Mr.  Justice  WAYNE  dissented. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  Circuit  Court  of  the  United  States  for  the 
mM-]  Eastern  District  of  Louisiana,  and  was  argued  by  coun- 
J  sel.  On  *consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be  and  the  same  is  hereby  reversed, 
with  costs,  and  that  this  cause  be  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  to  be  proceeded  in  accord- 
ing to  law  and  justice,  and  in  conformity  to  the  opinion  of 
this  court. 


<^«»» 


Maby  Ann  Van  Ness,  Plaintiff  in  error,  v.  Cornelius 
P.  Van  Ness,  Administrator  of  John  P.  Van  Ness. 

The  act  of  Congress,  passed  on  the  27th  of  February,  1801  (2  Stat,  at  L.,  103), 
authorizes  a  writ  of  error  from  this  court  to  the  Circuit  (^ourt  for  tlie  Dis- 
trict of  Columbia  in  those  cases  only  where  there  has  been  a  final  judgment, 
order,  or  decree  in  that  court. 

Where  the  Orphans'  Court  directed  an  issue  to  be  sent  for  trial  in  the  Circuit 
Court,  which  issue  was,  ''whether  the  petitioner  was  the  widow  of  the 
deceased  or  not,'*  and  the  Circuit  Court  proceeded  to  try  the  issue,  and  the 
jury,  under  the  instructions  of  the  court,  found  that  the  petitioner  was  not 
the  widow,  exceptions  to  these  instructions  cannot  be  reviewed  by  this  court 
on  a  writ  of  error. 

The  certificate  of  the  finding  of  t  le  jury,  transmitted  by  the  Circuit  Court  to 
the  Orphans'  Court,  m  as  not  such  a  final  judgment,  order,  or  decree  as  is 
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winded  within  the  intatute.  After  the  reception  of  the  certificate,  the 
Orphans'  Court  had  still  to  pass  a  decree  in  order  to  settle  the  rights  of  the 
IMtrties.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Columbia, 
sitting  for  the  county  of  Washington. 

All  the  circumstances  of  the  case  aTe  fully  set  forth  in  the 
opinion  of  the  court,  as  delivered  by  Mr.  Chief  Justice  Taney, 
from  the  commencement  of  which  the  Reporter  extracts  the 
following  statement: 

A  motion  has  been  mjide  to  dismiss  this  case,  which  is 
brought  here  by  writ  of  error  directed  to  the  Circuit  Court  for 
Washington  county,  in  the  District  of  Columbia. 

The  case  is  this :  John  P.  Van  Ness,  of  the  same  county 
and  District,  died  intestate,  and  letters  of  administration  were 
^rant^d  by  the  Or[)hans'  Court  to  Cornelius  P.  Van  Ness,  his 
brother,  who  is  the  defendant  in  error. 

Shortly  after  the  lettera  were  granted,  Mary  Ann  Van  Ness, 
the  plaintiff  in  error,  filed  her  petition  in  the  Orphans'  Court, 
Alleging  that  she  was  the  widow  of  the  deceased,  and  praying 
chat  the  letters  granted  to  the  defendant  should  be  revoked, 
and  administration  granted  to  her.  The  defendant  answered, 
denying  that  she  was  the  widow  of  the  deceased.  The  right 
to  the  letters  de|)ended  upon  this  fact ;  as  by  an  Act  of 
Assembly  of  Maryland,  passed  in  1798,  and  adopted  by  Con- 
gress when  it  assumed  jurisdiction  over  this  District,  r^ao 
the  widow  is  *entitled  to  letters  of  administration,  in  *- 
preference  to  any  other  pei-son,  where  the  husband  dies 
intestate. 

This  act  of  Assembly  (1798,  ch.  101,  subchap.  8,  sec.  20,  and 
subchap.  15,  sec.  16,  17)  makes  it  the  duty  of  the  Orphans' 
Court,  in  a  case  like  this,  if  required  by  either  party,  to  direct 
an  issue  to  be  sent  for  trial  to  any  court  of  law  most  con- 
venient for  trying  it;  and  the  court  to  which  it  is  sent  is 
authorized  to  direct  the  jury,  and  to  grant  a  new  trial  if  it 
thinks  proper,  as  if  the  issue  were  in  a  suit  therein  instituted  ; 
and  upon  a  certificate  from  such  court,  or  a  judge  thereof,  of 
the  verdict  or  finding  of  the  jury,  under  the  seal  of  the  court, 
the  Orphans'  Court  is  directed  to  give  judgment  upon  such 
finding.  It  is  unnecessary  to  give  the  words  of  the  act.  We 
state  its  provisions  only  so  tar  as  they  relate  to  the  case 
before  us. 

When  the  answer  of  the  defendant  came  in,  the  Orphans' 


^FoLLowKD.    Brown  ▼.    ^^iley,  4    o  nAc  (j/*  Potomac,  7  How.,  227. 
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Court,  upon  the  motion  of  the  plaintiff,  ordered  the  following 
issue  to  be  made  up  and  sent  to  the  Circuit  Court  for  Wash- 
ington county,  to  be  there  tried ;  that  is  to  say,  "  whether  the 
said  Mary  Ann  Van  Ness  be  the  widow  of  the  said  John  P. 
Van  Ness  or  not."  No  depositions  or  other  testimony  were 
taken  on  either  side  in  the  Orphans'  Court. 

The  Circuit  Court  proceeded  to  the  trial  of  the  issue,  and 
in  the  course  of  the  trial  sundry  directions  were  given  to  the 
jury,  to  which  the  plaintiff  excepted  ;  and  finally,  as  appears 
by  the  eleventh  exception,  the  court  instructed  the  jury  that 
there  was  no  evidence  from  which  thev  could  find  that  the 
plaintiff  was  lawfully  married  to  John  P.  Van  Ness,  the  intes- 
tate. Under  this  direction,  the  jury  found  by  their  verdict 
that  Mary  A.  Van  Ness  was  not  the  widow  of  the  late  John 
P.  Van  Ness ;  and  this  finding  was,  by  order  of  the  court,  cer- 
tified under  seal  to  the  Orphans'  Court. 

This  is  the  case  before  us,  upon  the  record  brought  here  by 
the  writ  of  error ;  and  the  question  to  be  decided  is,  whether 
this  court  can  take  cognizance  of  the  case,  and  inquire  whether 
error  has  or  has  not  been  committed  by  the  Circuit  Court  in 
giving  the  instructions  under  which  the  verdict  was  found. 

The  cause  was  argued  upon  a  motion  to  dismiss  the  writ  of 
error  for  want  of  jurisdiction.  Mr,  Coxe  and  Mr.  Bradley  for 
the  motion,  and  Mr,  May  and  Mr,  Brent  against  it. 

Mr,  Ooxe^  in  support  of  the  motion,  explained  the  laws  of 
Maryland  upon  the  subject,  and  referred  to  the  act  of  1798,  in 
1  Dorsey's  Laws  of  Maryland,  p.  414,  subchap.  15,  sec.  17,  and 
also  to  p.  394,  subchap.  8,  sec.  20. 

#gj^-|  The  certificate  directed  to  be  transmitted  to  the 
J  Orphans'  *Court  is  altogether  different  from  chancery 
practice,  where  the  verdict  is  merely  to  inform  the  chanqellor, 
who  may  set  it  aside  and  direct  a  new  trial.  Mr,  Coxe  referred 
also  to  the  case  in  1  Pet.,  562,  565 ;  2  Id.,  248 :  5  How.,  118  : 
and  8  Id.,  681. 

Mr,  May^  against  the  motion  to  dismiss. 

The  widow  in  this  case  filed  a  petition  praying  for  lettere 
of  administration  to  herself,  and  for  a  revocation  of  those  pre- 
viously granted  to  the  brother.  If  she  was  the  widow,  she 
was  entitled  to  letters  in  preference  to  any  one  else.  Act  of 
1798,  chap.  101,  subchap.  15,  sec.  17;  2  Har.  &  G.  (Md.),  51. 

After  receiving  the  certificate  from  the  Circuit  Court,  the 
Orphans'  Court  dismissed  her  petition.     We  took  an  appeal 
from  this  dismissal,  but  the  Circuit  Court  afSrmed  it. 
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It  is  evident  that  the  appeal  carried  up  nothing  but  the 
mere  certifieate,  and  under  it  it  was  impossible  again  to  bring 
before  the  Circuit  Court  the  instructions  which  had  been  given 
at  the  previous  trial.  The  Orphans'  Court  never  saw  these 
eiiceptions.  If  we  could  have  got  them  into  the  record  which 
was  transmitted  from  the  Circuit  Court  to  the  Orphans'  Court, 
then  an  appeal  from  the  order  of  dismissal  would  have  carried 
them  again  to  the  Circuit  Court  and  from  that  court  to  this. 
But  we  could  not  do  it ;  and  if  this  writ  of  error  should  be  dis- 
missed, it  will  follow  that  instructions  were  given  by  the  court 
below  which  were  decisive  of  the  result,  and  yet  there  is  no 
mode  of  having  such  instructions  reviewed  by  this  court.  The 
certificate  either  established  or  destroyed  the  claim,  because  it 
was  conclusive  upon  the  Orphans'  Court.  It  was,  therefore, 
a  final  order.  The  act  of  1801  includes  final  ordei*s.  See  2 
Stat.  L.,  106,  sec.  8. 

This  court,  in  6  Cranch,  236,  decided  that  any  final  judg- 
ment, order,  or  decree  might  be  brought  up  for  review. 

The  act  of  1801  has  been  pronounced  comprehensive.  4 
Cranch,  396 ;  8  €ranch,  252. 

What  are  final  orders?    See  8  Dall..  404 ;  2  Pet.,  464. 

The  tendencv  of  decisions  is  to  enlarge  the  power  of  appeal. 
8  Miss.,  828;  1  Scew.  &  P.  (Ala.),  171 ;  1  Mart.  (La.),  N.  S., 
76;  4  N.  H.,  220;  2  Mass.,  142;  4  Id.,  107,  108;  6  Id.,  194; 
11  Id.,  276. 

For  the  definition  of  a  judgment  see  3  Bl.  Com.,  296. 

Mr.  Brent^  on  the  same  side. 

It  is  admitted  by  the  other  side,  that  she  had  a  right  to 
administer  if  she  was  the  widow,  and  that  this  right  was  not 
lost  by  the  fact,  that  letters  had  been  issued  to  the  r*at^ 
brother  *previous  to  her  application.  The  power  of  L 
the  Orphans'  Court  to  revoke  letters  cannot  be  questioned. 
The  only  point  in  issue  was,  whether  she  was  or  was  not  the 
widow.  If  the  certificate  of  the  Circuit  Court  had  been  that 
she  was  the  widow,  it  might  not  have  been  a  final  order  or 
judgment,  because  the  Orphans'  Court  would  still  have  to 
inquire  whether  she  was  competent  in  other  respects  to  take 
out  letters.  For  example,  whether  she  was  a  resident,  &c. 
But  as  the  certificate  was  against  her,  it  was  conclusive  of  her 
riKhts.  Mutuality  is  not  necessary.  Can  there  be  any  doubt 
ol  the  certificate  deciding  the  question  as  to  her  ?  The  Orphans' 
Court  are  compelled  to  obey  it.  No  case  ever  occurred  in 
Maryland  by  which  the  opinion  of  her  courts  upon  this  point 
can  be  ascertained.  A  case  did  happen  involving  it;  but 
before  a  certificate  was  sent  to  the  Orphans'  Court,  a  special 
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act  of  the  legislature  was  applied  for  and  obtained  in  1884--5. 
Under  this  act,  the  case  was  carried  to  the  Court  of  Appeals, 
and  is  reported  in  6  Gill  &  Johnson. 

Mr,  Brent  then  made  the  two  following  points : — 

1.  The  power  of  the  Circuit  Court  over  this  case,  sent  to  it 
from  the  Orphans'  Court,  was  as  absolute,  respecting  a  control 
over  the  jury  and  granting  a  new  trial,  as  over  a  case  which 
originated  within  itself. 

2.  The  Orphans'  Court  had  no  control  whatever  over  the 
verdict  and  judgment  of  the  Circuit  Court. 

What  appeal  had  we?  The  Orphans'  Court  could  not 
review  the  proceedings  of  the  Circuit  Court,  and  yet  it  was  a 
case  where  the  verdict  either  established  or  destroyed  the 
claim.  If  the  present  remedy  is  not  applicable,  then  there  is 
a  strange  anomaly  here  in  Washington, — that  there  is  no  mode 
of  correcting  errors  where  very  important  rights  are  involved. 
The  act  of  1786,  chap.  87,  sec.  6,  gave  to  a  party  aggrieved  by 
any  "judgment  or  determination"  a  right  to  appeal  to  the 
Court  of  Appeals.  See  Dorsey's  Laws  of  Maryland.  Can 
there  now  be,  under  our  system,  such  a  thing  as  a  legalized 
error?  See  6  Har.  &  J.  (Md.),  176.  As  to  what  is  a  final 
judgment  in  Maryland,  see  2  Har.  &  G.  (Md.),  878 ;  12  Gill 
&  J.  (Md.),  332. 

The  certificate  was  in  effect  a  final  order,  and  an  appeal 
from  a  judgment  opens  all  interlocutory  orders.  An  instruc- 
tion to  a  jury  is  a  substitute  for  the  old  demurrer  to  evidence. 
3  Peters,  37. 

A  writ  of  error  must  be  upon  a  judgment  which  settles  the 
whole  matter.  11  Co.,  38;  21  Wend.  (N.  Y.),  658,  668;  1 
Roll.  Abr.,  751.  Pennsylvania  decisions  are,  3  Laws  of  Penn- 
sylvania, 84;  1  Yates  (Pa.),  113;  2  Id.,  46, 51  ;1  Binn.  (Pa.), 
444.  Other  cases  respecting  appeals,  7  CI.  &  F.,  52. 
♦ftAi  *The  judgment  in  this  case  is  final.  3  Binn.  (Pa.), 
^^^  276;  Add.  (Pa.),  21,  121;  5  How.,  214;  12  Wend. 
(N.  Y.),  327  ;  2  Paige  (N.  Y.),  487 ;  19  Ves.,  499 ;  2  Dan. 
Ch.  Pr.,  747,  1306,  1360;  1  Binn.  (Pa.),  444;  6  Serg.  &  R. 
(Pa.),  146 ;  6  Watts  &  S.  (Pa.),  188. 

The  statute  of  Pennsylvania  is  the  only  one  in  all  the  states 
like  that  of  Maryland ;  and  the  courts  of  Pennsylvania  have 
practically  entertained  appeals  from  such  issues.  If  the  sub- 
stance appears  in  tlie  record,  this  court  will  not  regard  forms, 
because,  if  it  did,  its  jurisdiction  would  fluctuate,  and  it  would 
be  in  the  power  of  the  court  below  to  oust  it  of  its  proper 
jurisdiction.  The  right  of  ai)peal  must  exist  or  not  exist  when 
the  bill  of  exceptions  is  l.ikeu,  and  cannot  depend  upon  tlie 
mode  in  which  tlie  judgment  is  rendered. 
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The  act  of  Congress  mentions  a  final  order.  But  here  an 
order  was  necessary  to  direct  the  certificate  to  h  transmitted 
to  the  Orphans'  Court,  and  that  order  was  final.  If  there  are 
two  judgments,  one  for  dower  and  the  other  for  damages,  an 
appeal  may  lie  from  one,  and  not  the  other.  Viner's  Abr.  tit. 
Judiiment^  letter  P.  T, 

The  Orphans'  Court  must  dismiss  our  petition  on  the  recep- 
tion of  the  certificate.     2  Har.  &  G.  (M d.),  51. 

But  it  is  said  on  the  other  side,  suppose  we  now  succeed, 
and  another  trial  takes  place  in  the  Circuit  Court,  with  a  dif- 
ferent result,  what  is  the  Orphans'  Court  to  do  with  these  two 
different  verdicts?  The  difficulty  is  solved  by  referring  to  10 
Leigh  (Va.),  572. 

The  act  of  Congress  gives  the  same  jurisdiction  to  this  court 
in  common  law  cases  as  in  chancery.  But  in  chancery  an 
appeal  will  lie,  although  further  proceedings  may  be  necessary. 
8  Barb.  Eq.  Dig.,  118,  and  cases  there  cited :  3  Cranch,  179. 

(That  part  of  Mr,  Brent's  argument  relating  to  the  amount 
in  controversy  is  omitted,  the  decision  of  the  court  not  involv- 
ing that  point.) 

Mr,  Bradley^  in  reply,  and  in  support  of  the  motion  to  dis- 
miss, maintained  the  following  propositions : — 

1.  That  a  writ  of  error  can  be  issued  from  this  court  only 
in  cases  provided  by  statute. 

2.  That  it  can  be  issued  only  upon  a  final  judgment,  accord- 
ing to  the  common  law. 

3.  There  has  been  no  judgment,  final  or  otherwise,  in  the 
Circuit  Court. 

4.  That  the  words  "  order  and  decree,"  in  the  act  of  1801, 
refer  to  proceedings  in  equity ;  not  to  orders  in  a  court  of 
common  law. 

*5.  The  statute  of  Maryland  of  1798,  chap.  101,  gives     p^j^^ 
to  the  courts  of  law  a  peculiar,  special,  and  limited     ^ 
jurisdiction,  and  has  not  provided  any   mode  for  reviewing 
proceedings  under  that  jurisdiction. 

6.  That  no  writ  of  error  could  lie  to  such  a  court,  because 
there  is  no  judgment  of  that  court,  final  or  otherwise. 

In  support  of  these  propositions  he  cited  WiUon  v.  Daniel^ 
3  Dall.,  401 ;  Rutherford  v.  Fisher,  4  Id.,  22 ;  Boyle  v.  Zachor 
rie  ^  Turner,  6  Pet.,  656,  657 ;  Toland  v.  Sprague,  12  Id., 
381 ';  Evans  v.  G-ee,  14  Id.,  1;  Amis  v.  Smith,  16  Id.,  303; 
Smith  V.  Trabue's  Heirs^  9  Id,,  4 ;  United  States  v.  O-ood^vin, 
7  Cranch,  108;  United  States  v.  Gordon,  7  Id.,  287;  United 
States  V.  Tenbroek,  2  Wlieat.,  248:  United  States  v.  Barker^ 
2  Id.,  395 ;  Sarchet  v.  United  States.  12  Pet.,  143 ;  Mayherrg 
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V.  Thompson^  5  How.,  121 ;  Ches,  ^  Ohio  Canal  Co.  v.  U.  Bank 
of  Georgetown^  8  Pet.,  269 ;  Brown  v.  U.  Bank  of  Florida^  4 
How.,  465 ;  Winston  v.  Bank  of  United  States^  8  Id.,  771 ; 
Judiciary  Act  of  1789,  ch.  20,  §  22. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court.  After  stating  the  case,  as  above  recited,  the  opinion 
proceeded  as  follows : — 

The  appellate  power  of  this  court  in  relation  to  the  Circuit 
Court  for  the  District  of  Columbia  is  regulated  by  the  act  of 
Congress  of  February  27,  1801.  And  it  authorizes  the  writ 
of  error  to  the  Circuit  Court  in  those  cases  only  in  which  there 
has  been  a  final  judgment,  order,  or  decree  in  that  court. 
Whatever  errors,  therefore,  may  have  been  committed,  and 
however  apparent  they  may  be  in  the  record,  yet  we  have  not 
the  power  to  correct  them  unless  the  Circuit  Court  has  passed 
a  final  judgment,  order,  or  decree  in  the  case  before  it. 

The  argument  on  the  part  of  the  plaintiff  is,  that  inasmuch 
as  the  verdict  was  found  in  obedience  to  the  positive  instruc- 
tions of  the  court,  and  as  the  certificate  of  the  finding  of  the 
jury  was  conclusive  upon  the  Orphans'  Court,  the  order  of  the 
Circuit  Court  to  certify  the  verdict  to  the  Orphans'  Court 
ought  to  be  regarded  as  a  final  judgment  or  order  within  the 
meaning  of  the  act  of  Congress. 

It  is  true  the  Orphans'  Court  has  no  power  to  grant  a  new 
trial,  and  is  bound  to  consider  the  fact  to  be  as  found  by  the 
jury;  and  consequently  the  judgment  of  that  court  must  be 
against  the  plaintiff.  But  the  matter  in  contest  in  the  Orphans' 
Court  is  the  right  to  the  letters  of  administration.  And  it  is 
the  province  of  that  court  to  apply  the  law  upon  that  subject 
to  the  fact  as  established  by  the  verdict  of  the  jury,  and  to 
♦681  ™^^®  their  decree  accordingly,  refusing  to  revoke  the 
J  letters  *granted  to  the  defendant,  and  dismissing  the 
petition  of  the  plaintiff.  The  suit  between  the  parties  must 
remain  still  pending  until  that  decree  is  pronounced.  The 
certificate  from  the  Circuit  Court  is  nothing  more  than  evi- 
dence of  the  finding  of  the  jury  upon  the  trial  of  the  issue.  It 
merely  certifies  a  fact,  that  is  to  say,  that  the  jury  had  so 
found.  And  the  order  of  the  Circuit  Court,  directing  a  fact 
to  be  certified  to  another  court  to  enable  it  to  proceed  to 
judgment,  can  hardly  be  regarded  as  a  judgment,  order,  or 
decree,  in  the  legal  sense  of  these  terms  as  used  in  the  act  of 
Congress.  Certainly  it  is  not  a  final  judgment  or  order.  For 
it  does  not  put  an  end  to  the  suit  in  the  Orphans'  Court,  as 
chat  court  alone  can  dismiss  the  petition  of  the  plainti$  which 
is  there  j)ending ;  and  no  other  court  has  the  power  to  pass  a 
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judgment  upon  it.  A  verdict  in  any  court  of  common  law,  if 
not  set  aside,  is  in  all  cases  conclusive  as  to  the  fact  found  by 
the  jury,  and  the  judgment  of  the  court  must  follow  it ;  as  the 
Orphans'  Court  must  follow  the  verdict  in  this  case.  Yet  a 
writ  of  error  will  not  lie  upon  the  verdict. 

And  if  this  court  should  take  jurisdiction,  and  should  deter- 
mine that  the  Circuit  Court  had  erred  in  its  directions  to  the 
jury,  what  judgment  could  be  given  here?  Could  we  give  a 
judgment  reversing  an  order  which  does  nothing  more  than 
direct  a  fact  to  be  certified  to  another  court?  If  we  could  do 
this,  it  would  not  reach  the  judgment  in  the  Orphans'  Court, 
nor  exercise  any  control  over  it.  And  a  writ  of  error  can 
hardly  be  maintained  where  the  judgment  of  the  appellate 
court  would  be  ineffectual  and  nugatory. 

Neither  could  it  make  any  difference  as  to  the  jurisdiction 
of  this  court,  if  there  had  been  a  feigned  issue  with  formal 
pleadings,  and  the  Circuit  Court  had  entered  a  judgment  upon 
the  veroict.  For  the  judgment  would  have  had  no  effect  upon 
the  rights  of  either  party  to  the  administration  in  dispute, 
nor  could  it  exercise  any  influence  upon  the  decision  of  the 
Orphans'  Court.  And  if  this  court  could  have  regarded  the 
feigned  issue  as  an  action  regularly  brought  in  trie  Circuit 
Court,  and  upon  that  ground  have  taken  jurisdiction,  the 
affirmance  or  reversal  of  the  judgment  would  have  had  as 
little  effect  upon  the  proceedings  in  the  Orphans'  Court  as  the 
original  judgment  in  the  Circuit  Court.  It  would  indeed 
decide  the  right  to  the  fictitious  wager  stated  in  the  pleadings. 
But  if  the  judgment  of  the  Circuit  Court  was  reversed,  and  a 
venire  de  novo  awarded,  it  would  not  alter  the  decree  in  the 
Orphans'  Court.  That  court  is  required  by  law  to  act  upon 
the  finding  of  the  jury,  and  not  upon  the  judgment  of  the 
Circuit  Court.  And  the  reversal  of  that  judgment  and  r^gg 
a  new  *finding  would  not  authorize  the  Orphans'  Court  *• 
to  recall  the  judgment  it  had  given,  and  was  bound  to  give 
upon  the  original  verdict  certified  by  the  Circuit  Court. 

The  act  of  Assembly  of  Maryland  appears  to  have  received 
in  practice  in  that  state  the  same  construction  that  we  have 
given  to  it.  There  is,  indeed,  no  judicial  opinion  on  the  sub- 
ject ;  but  there  is  no  ground  for  supposing  that  a  writ  of  error 
was  ever  sued  out  under  that  law.  In  1832,  an  act  was  passed 
authorizing  a  writ  of  error  in  such  cases,  and  staying  proceed- 
ings in  the  inferior  courts  until  a  decision  was  had  in  the 
appellate  court ;  and  this  law  embraces  cases  which  had  been 
tried  before  its  passage,  as  well  as  those  which  should  after- 
wards take  place.  But  from  1798  down  to  the  passage  of  this 
act  of  Assembly,  we  can  find  no  trace  of  a  writ  of  error  sued 
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out  in  a  case  like  this.  The  absence  of  any  snch  proceeding 
for  80  many  years  is  the  strongest  evidence  of  the  construction 
put  upon  the  law,  and  of  the  opinion  entertained  by  the  bar 
of  the  state,  that  the  writ  would  not  lie.  For  many  issues 
from  the  Orphans'  Courts  must  have  been  tried  during  that 
period  of  time  which  would  have  given  rise  to  the  writ  of 
error  if  it  had  been  supposed  to  be  warranted  by  the  law. 
The  act  of  1832,  also,  embracing  as  it  does  prior  as  well  as 
future  cases,  would  have  been  altogether  unnecessary,  if  a 
diflferent  construction  had  been  given  to  the  act  of  1798. 

Upon  the  whole,  therefore,  this  court  is  of  opinion  that 
there  has  been  no  final  judgment,  order,  or  decree  in  the  Cir- 
cuit Court,  and  the  writ  of  error  must  be  dismissed  for  want 
of  jurisdiction. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  this 
cause  be  and  the  same  is  hereby  ofismissed  for  want  of  juris- 
diction. 
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Where  a  husband  and  wife,  in  order  to  carry  out  an  ante-nuptial  agreement, 
conveyed  personal  property  to  a  trustee,  with  directions  to  hold  a  part  of  it 
for  the  sole  and  separate  use  of  the  wife,  with  a  power  to  the  wife  to  alien 
or  devise  it,  such  part  goes,  if  she  dies  intestate,  to  her  next  of  kin,  free  of 
all  claim  on  the  part  of  the  husband. 

But  where  a  legacy  was  left  to  a  trustee  for  the  benefit  of  the  wife,  and  the 
trustee  was  directed  '*  to  let  the  wife  have  some  part  or  parcel  of  the  money, 
occasionally,  as  she  may  stand  in  need,  to  be  paid  out  to  her  at  the  discretion 
of  the  trustee,''  this  fund  goes  to  the  husband  at  the  wife's  death,  by  the 
laws  of  Maryland.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  holden  in  and  for  the 
county  of  Washington. 

1  Cited.  In  re  McKenna,  9  Fed.  Conigland  v.  Smith,  79  N.  0.,  308. 
Rep.,  35.  So  where  a  father's  life  was  Personal  property  of  the  wife,  ex- 
insured  in  favor  of  his  children,  one  of  empt  from  execution  in  her  hands, 
whom— a  married  woman— died,  it  was  does  not,  at  her  death,  vest  in  her  hus- 
held  that  her  share  of  the  insurance  band,  but  goes  to  her  administrator, 
money  passed  to  her  surviving  hus-  Wilson  v.  Breediny,  50  Iowa,  C29. 
band,  as  her  personal  representative. 
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In  February,  1820,  Robert  Marshall  and  Ann  Berry,  being 
about  to  be  married,  executed  the  following  contract,  which 
was  duly  recorded. 

"  Whereas  Robert  Marshall  and  Ann  Berry,  both  of  Prince 
George's  county,  state  of  Maryland,  are  about  to  intermarry, 
its  thereof  agreed  by  the  parties^  before  the  marriage,  that  the 
said  Ann  Berry  shall  hold  in  herself  all  her  right,  title,  and 
interest  to  the  lollowing  funds  of  her  own  ;  viz. :  one  hundred 
and  fifty  shares  of  stock  in  the  Patriotic  Bank,  of  which  ten 
dollars  have  been  paid,  which  stock  stands  to  the  credit  of 
Ann  Berry ;  also,  one  hundred  and  thirty-seven  shares  of  the 
stock  in  the  Central  Bank  of  Georgetown  and  Washington, 
upon  which  eleven  dollars  per  share  have  been  paid;  and 
three  thousand  five  hundred  dollars  in  the  bonds  of  Charles 
Glover. 

'^  Given  under  our  hands  and  seals,  this  17th  day  of  Feb- 
ruary, 1820. 

''  RoBT.  Marshall,  [seal.] 
"  Ann  Berry.  [seal. J 

"  Witness :  Jane  H.  T.  Dorsett." 

Soon  after  this,  the  marriage  was  solemnized. 

On  the  27th  of  August,  1823,  Marshall  and  wife  executed 
a  deed  to  Susan  G.  Beall,  which  appeared  to  be  unsatisfactory, 
and  to  have  no  influence  upon  the  decision  of  the  case. 

On  the  Ist  of  May,  1824,  Marshall  and  wife  made  another 
deed  to  Susan  G.  Beall,  who  was  the  sister  of  Mrs.  Marshall, 
as  follows : — 

^^  This  indenture,  made  this  first  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twenty-four,  between 
Robert  Marshall  and  Ann  Marshall  his  wife,  late  Ann  Berry, 
of  Prince  George's  county,  in  the  state  of  Maryland,  of  the 
first  part,  and  Susan  G.  Beall,  of  Washington  county,  in 
the  District  of  Columbia,  of  the  other  part.  Whereas,  r*n\ 
by  *an  agreement  entered  into  between  Robert  Mar-  ^ 
shall  and  Ann  Marshall,  late  Ann  Berry,  dated  the  17th  day 
of  February,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty,  and  previous  to  the  marriage  of  tlie  said 
Robert  Marshall  and  Ann  Marshall,  it  was  agreed  by  and 
between  the  said  parties,  that  the  said  Ann  Marshall  should 
have  and  possess,  in  her  own  right,  the  following  funds  for  her 
own  property,  to  wit :  one  hundred  and  fifty  shares  of  stock 
in  the  Patriotic  Bank,  upon  which  ten  dollars  per  share  had 
been  paid ;  also,  one  hundred  and  thirty-seven  shares  of  stock 
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in  the  Central  Bank  of  Georgetown  and  Washington,  upon 
which  eleven  dollars  per  share  had  been  paid,  and  three  thou- 
sand five  hundred  dollars  due  to  the  said  Ann  Marshall,  then 
Ann  Berry,  by  Charles  Glover,  and  which  was  secured  by  a 
mortgage  of  a  tract  of  land,  formerly  sold  by  the  said  Ann 
Berry  to  the  said  Charles  Glover,  all  which  stocks  and  debts 
belcmged  to  the  said  Ann  Berry  previous  to  the  said  marriage, 
besides  considerable  other  real  and  personal  property ;  and 
whereas  the  said  Robert  Marshall  did,  at  the  same  time,  agree 
to  make  any  other  or  further  instrument  of  conveyance  which 
might  be  considered  necessary  fully  to  assure  and  convey  the 
said  stock  and  debts  above  mentioned  to  the  sole  and  separate 
use  of  the  said  Ann  Berry,  her  heirs  and  assigns,  free  and  clear 
from  any  debts,  control,  demands,  or  encumbrances  of  the  said 
Robert  Marshall ;  and  whereas  the  said  bank  stock  has  been 
sold  by  the  mutual  consent  and  agreement  of  the  said  Robert 
Marshall  and  Ann  Marshall ;  and  whereas  judgment  has  been 
obtained  against  the  said  Charles  Glover  for  two  thousand  dol- 
lars, part  of  the  said  three  thousand  five  hundred  dollars,  with 
interest  and  costs,  in  the  name  of  the  said  Robert  Marshall, 
and  on  which  execution  hath  been  issued  against  the  property 
of  said  Charles  Glover,  and  one  other  judgment  for  fifteen 
hundred  dollars,  with  interest  and  costs,  being  the  remaining 
part  of  the  said  three  thousand  five  hundred  doUara,  due  by 
said  Charles  Glover ;  and  whereas  the  said  Robert  Marshall 
and  Ann  Marshall  have  agreed  further  to  dispose  of  and  settle 
the  judgments  above  mentioned,  and  the  tract  of  land  herein- 
after mentioned,  by  a  more  full,  complete,  and  formal  instru- 
ment of  writing  than  the  marriage  agreement  above  mentioned, 
according  to  the  terms,  stipulations,  and  conditions  of  the 
present  instrument  of  writing.  Now,  this  indenture  witness- 
eth,  that  for  and  in  consideration  of  the  premises,  and  for  the 
more  fully,  completely,  and  perfectly  carrying  into  effect  the 
marriage  contract  between  said  parties,  and  for  the  further 
consideration  of  five  dollars,  to  them  in  hand  paid  by  the  said 
*721  Susan  G.  Beall,  the  receipt  whereof  is  hereby  acknowl- 
J  edged,  and  for  divers  other  good  *causes  and  consid- 
erations, them  thereunto  moving,  the  said  Robert  and  Ann 
Marshall  have  given,  granted,  bargained,  sold,  released,  and 
assigned,  and  by  tliese  presents  do  give,  grant,  bargain,  sell, 
release,  and  assign,  to  the  said  Susan  G.  Beall,  her  heirs, 
executori^,  administrators,  and  assigns,  the  following  tract, 
piece,  or  parcel  of  land,  situate,  lying,  and  being  in  Prince 
George's  county  aforesaid,  on  whicli  the  said  Robert  and  Ann 
Marshall  at  present  reside,  being  lot  number  four  in  the  divi- 
sion of  the  estate  of  William  .1).  Berry,  and  containing  about 
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fifty  acres  of  land,  more  or  less,  for  and  during  the  joint  lives 
of  the  said  Robert  and  Ann  Marshall,  and  the  survivor  of 
them ;  likewise  the  two  judgments  above  particularly  recited, 
against  Charles  Glover ;  to  have  and  to  hold  the  said  tract 
of  land  above  mentioned  and  described  for  and  during  the 
lives  of  the  said  Robert  and  Ann  Marshall,  and  the  survivor 
of  them,  and  the  said  two  judgments  against  the  said  Charles 
Glover,  to   the  said  Susan   G.  Beall,  her  heirs,  executors, 
administrators,  and  assigns ;  in  trust,  nevertheless,  and  to  and 
for  the  following  uses,  intents,  and  purposes,  to  wit :  in  trust 
to  hold  the  above-mentioned  and  described  tract  of  land  for 
the  use  of  the  said  Robert  and  Ann  Marshall,  during  their 
joint  lives ;  and  if  the  said  Robert  Marshall  shall  survive  the 
said  Ann  Marshall,  for  the  use  of  the  said  Robert  Marshall 
during  his  life  and  no  longer,  upon  the  express  agreement  and 
understanding  that  the  said  tract  of  land  is  not  to  be  subject, 
or  liable  for  the  debts,  contracts,  or  engagements  of  the  said 
Robert  Marshall,  and  in  further  trust  that  the  said  Robert 
Marshall  shall  have  and  receive  the  said  judgment  of  two 
thousand  dollars,  with  interest  and  costs,  against  the  said 
Charles  Glover,  to  his  sole  and  separate  use,  free  and  clear  of 
the  marriage  contract  above  mentioned,  and  of  all  separate 
claim  of  the  said  Ann  Marshall,  and  his  receipt  shall  be  good 
and  sufficient  acquittance  and  discharge  of  said  judgments ; 
and  in  further  trust,  that  the  said  Susan  G.  Beall  shall  hold 
the  said  judgment  of  fifteen  hundred  doUai-s,  with  interest  and 
costs,  for  the  sole  and  separate  use  of  the  said  Ann  Marshall, 
her  executors,  administrators,  and  assigns,  free  and  clear  from 
any  control  or  demand  of  the  said  Robert  Marshall, -or  of  his 
creditors,  debts,  or  engagements;  and  upon  the  payment  <»f 
the  said  judgment,  or  any  part  thereof,  to  invest  the  said 
money  in  stock,  or  to  loan  the  same  on  interest,  with  tlie 
approbation  of  the  said  Ann  Marshall,  for  the  like  sole  and 
separate  use  of  the  said  Ann  Marshall ;  and  in  further  trust, 
that  the  said  Ann  Marshall,  during  the  life  of  her  husband, 
may  dispose  of  said  judgment,  or  the  proceeds  thereof,  and  of 
her  right,  interest,  and  estate  in  the  said  tract  of  land     rmn^ 
after  the  death  of  the  said  Robert  Marshall,  *either     ^ 
by  her  last  [will]  and  testament,  or  by  any  instrument  uf 
writing,  under  her  hand  and  seal,  in  the  presence  of  two  wit- 
nesses, during  her  coverture,  in  the  same  manner  as  if  she 
were  single.     It  is  further  understood  and  agreed,  l>hat  said 
Robert  Marshall  is  to  pay  and  satisfy  the  judgment  of  Hodges 
and  Lee  against  them ;  and  the  claim  of  Mr.  McDaniers  estate, 
if  judgment  should  be  recovered ;   and  ail  fees,  costs,  and 
expenses  in  prosecuting  and  recovering  the  two  judgments 
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against  Charles  Glover,  and  all  legal  expenses  of  the  judgment 
assigned  to  him. 

"In  testimony  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 


"  Robert  Marshall, 
Ann  Marshall, 
Susan  G.  Beall. 


SEAL. 
SEAL.^ 
SEAL. 


»♦ 


In  November,  1825,  there  was  paid  to  the  trustee,  on  account 
of  the  judgment  for  f  1500  reserved  as  above  for  the  separate 
use  of  Ann  Marshall,  the  sum  of  $1960.66. 

In  May,  1832,  Ann  T.  Beall,  the  mother  of  Ann  Marshall, 
died  By  her  will,  she  gave  the  following  legacy  to  her 
daughter : — 

"I  give  and  bequeathe  to  my  daughter,  Ann  Marshall,  the 
sum  of  four  hundred  dollars,  and  hereby  appoint  my  daugh- 
ter, Susan  G.  Beall,  her  trustee,  to  hold  and  retain  the  ^y'hole 
amount  in  her  hands,  and  let  the  said  Ann  Marshall,  wife  of 
Robert  Marshall,  have  some  part  or  parcel  of  the  money  occa- 
sionally, as  she  may  stand  in  need,  but  to  be  paid  out  to  her 
at  the  discretion  of  my  trustee,  Susan  G.  Beall." 

During  the  lifetime  of  Ann  Marshall,  Susan  G.  Beall,  the 
trustee,  loaned  the  sum  of  $400  to  Amelia  T.  Dorsett,  a  third 
sister,  out  of  the  trust  fund. 

In  July,  1838,  Ann  Marshall,  the  wife,  died,  never  having 
disposed  of  the  trust  property  belonging  to  her  and  in  the 
hands  of  the  trustee,  in  the  manner  provided  for  in  the  deed 
carrying  out  the  marriage  articles. 

After,  her  death,  her  surviving  husband,  Robert  Marshall, 
sued  Amelia  T.  Dorsett,  to  recover  the  four  hundred  dollars 
loaned  to  her  by  the  trustee,  as  above  recited,  and  obtained  a 
judgment. 

In  April,  1835,  Robert  Marshall  also  filed  a  bill  on  the  equity' 
side  of  the  court  against  Susan  G.  Beall,  the  trustee,  in  which 
he  recited  the  facts  as  above  set  forth,  averred  that  the  trust 
fund,  with  the  profits  and  interest,  became  vested  in  him  by 
the  death  of  his  wife,  and  prayed  an  account  by  the  trustee, 
with  an  injunction,  &c. 

«y^-|         *In  April,  1836,  Susan  G.  Beall,  the  trustee,  filed  her 
J     answer,  admitting  the  facts  stated  in  the  bill,  but  deny- 
ing that  the  complainant  had  any  right  to  the  trust  fund. 

To  this  answer  the  complainant  filed  a  general  replication. 

In  November,  1836,  Amelia  T.  Dorsett  filed  a  bill  of  inter- 
pleader, averring  substantially  the  same  facts  and  exhibiting 
the  same  docuineuts  us  had  been  stated  and  produced  by  com- 
plainant ;  alleging  that  the  provision  in  the  deed  referred  to, 
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that  the  real  estate  was  to  be  conveyed  to  complainant  if  he 
survived  his  wife,  was  null  and  void,  and  inoperative  against 
the  legal  representatives  or  heirs  of  said  Ann ;  averring  that 
the  said  Ann  died  intestate  in  July,  1833,  without  children, 
and  leaving  the  complainant  and  another  sister,  Susan  G. 
Beall,  living,  and  three  children  of  a  deceased  sister ;  that 
they  were  the  only  heirs  of  said  Ann,  and  entitled  to  the  trust 
property. 

That  during  the  lifetime  of  said  Ann,  the  complainant,  with 
her  consent,  borrowed  of  the  trustee  $400,  part  of  said  trust 
fund,  and  gave  her  note  therefor ;  that,  since  her  death,  Mar- 
shall had  brought  suit  for  the  recovery  of  this  money,  as  sur- 
viving husband  of  said  Ann,  and  by  the  judgment  of  the  court 
had  obtained  judgment  for  the  same  ;  but  denied  his  right  to 
the  money,  asserting  that  she,  as  next  of  kin  of  her  deceased 
sister,  was  entitled  to  letters  of  administration  on  the  estate^ 
and  if  said  Marshall  had  obtained  any,  they  should  be  revoked. 

The  bill  prayed  that  the  children  of  her  deceased  sister  may 
be  made  parties  to  the  original  suit,  in  which  Marshall  was 
complainant ;  that  this  bill  of  interpleader  may  be  filed  in  said 
suit ;  that  the  said  parties  may  be  required  to  interplead ;  that 
the  judgment  against  her  may  be  enjoined,  the  trust  property 
adjudged  to  the  heirs  of  said  Ann,  and  the  said  Marshall  be 
perpetually  enjoined,  &c.,  &c. 

To  this  bill  the  defendants  filed  the  following  demurrer : — 

Demurrer  to  Bill  of  Interpleader. 

Whereupon  the  defendants,  by  their  solicitors,  Coxe  ^ 
Carlisle^  filed  the  following  demurrer  to  the  foregoing  bill  of 
interpleader : 

The  demurrer  of  Robert  Marshall  and  Richard  H.  Marshall, 
jointly  and  severally,  to  the  bill  of  interpleader  of  Amelia 
T.  Dorsett. 

The  defendants,  by  protestation,  not  confessing  or  acknowl- 
edging all  or  any  of  the  matters  and  things  in  the  said  com- 
plainant's bill  of  interpleader  contained  to  be  true  in  such 
manner  and  form  as  the  same  are  therein  set  forth  and  alleged, 
do  demur  to  the  said  bill ;  and  for  cause  of  demurrer  r»7c 
show,  *that  the  said  complainant  hath  not  in  her  said  ^ 
bill  of  interpleader  made  such  a  case  as  entitles  her,  in  a  court 
of  equity,  to  awy  relief  against  these  defendants,  or  either  of 
them,  as  to  the  matters  contained  in  said  bill  of  interpleader. 

And  for  further  cause  of  demurrer  tliese  defendants  show, 
that  although  the  said  complainant's  bill  is  avowedly,  and  on 
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the  face  thereof,  a  bill  of  interpleader,  yet  the  said  complainant 
doth  herself  claim  an  interest  in  the  subject-matter  in  dispute 
between  the  various  parties  named  in  the  said  bill  of  inter- 
pleader. 

And  for  further  cause  of  demurrer  the  defendants  show, 
that  the  said  complainant,  although  she  admits  in  and  by  her 
said  bill  of  interpleader  that  the  subject-matter  in  dispute,  or 
a  portion  thereof,  is  money  loaned  to,  and  justly  due  by,  the 
said  complainant  to  the  person  who  shall  be  adjudged  entitled 
to  the  specific  fund  out  of  which  the  said  loan  was  made,  yet 
nowhere  in  the  said  bill  of  interpleader  does  the  said  cora- 

Slainant  oflFer  to  bring  the  said  money  so  loaned  into  court. 
For  hath  the  same,  or  any  part  thereof,  been  brought  into 
court,  to  be  subject  to  the  decree  or  order  of  the  court. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer, 
these  defendants  do  demur  to  the  said  bill  of  interpleader,  and 
they  pray  the  court  to  adjudge  whether  they  shall  make  any 
other  or  further  answer  to  the  same ;  and  they  humbly  pray 
to  be  hence  dismissed,  with  costs,  &c.,  &c. 

CoxB  &  Carlisle, 
Solicitors  for  defendants. 

The  cause  was  then  set  for  hearing  by  complainant  on  bill, 
answer,  exhibits,  and  replication,  and  upon  the  demurrer  and 
bill  of  interpleader,  and  at  March  term,  1843,  the  court  passed 
the  following  decree : — 

"  The  said  bill  of  injunction,  and  for  general  relief,  wherein 
the  said  Robert  Marshall  is  complainant,  and  the  said  Susan  G. 
Beall  is  defendant,  together  with  the  said  other  bill,  by  way  of 
cross-bill  and  bill  of  interpleader,  wherein  the  said  Amelia  T. 
T.  Dorsett  is  complainant,  and  the  said  Robert  Marshall  is 
defendant,  having  been  regularly  set  for  hearing  by  consent  of 
the  parties,  ^s  well  upon  the  said  first-mentioned  bill,  the 
answer  thereto,  the  replication  to  said  answer,  and  the  several 
exhibits  and  papers  therewith  filed,  and  in  the  proceedings 
mentioned,  as  upon  the  last-mentioned  bill  and  the  demurrer 
of  the  said  Robert  Marshall  thereto,  and  as  if  taken  for  con- 
fessed against  the  other  defendants  therein  named  or  referred 
to,  this  court,  upon  consideration  of  the  premises,  and  the 
ncjf^-i  arguments  of  counsel,  as  well  in  behalf  of  the  said  com- 
J  plainants  respectively  as  of  the  said  Mefendants  respec- 
tively, has  ordered  and  decreed,  and  now  here,  on  this  23d 
day  of  May,  1843,  doth  order  and  decree,  that  the  said  first- 
mentioned  bill  be  and  the  same  is  hereby  dismissed,  with 
costs ;  that  the  demurrer  of  the  said  Robert  Marshall  to  the 
last-meutioued  bill  be  and  the  same  is  hereby  overruled,  with 
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costs;  that  the  said  Amelia  T.  Dorsett  pay  to  the  said  Susan 
G.  Beall  all  the  principal  sum  of  money  with  the  interest 
thereon  recovered  against  her  in  the  name  of  said  Robert 
Marshall  by  the  said  judgment  at  law  in  the  proceedings  men- 
tioned^ to  be,  together  with  all  such  personal  property,  moneys, 
securities,  stocks,  and  effects  as  have  come  or  may  come  to  the 
hands  of  the  said  Susan  G.  Beall  as  trustee  for  the  deceased 
Ann  Marshall  in  the  proceedings  mentioned,  in  virtue  of  the 
marriage  contract,  and  marriage  settlement  in  the  proceedings 
mentioned,  and  of  the  last  will  and  testament  of  Ann  T.  Beall, 
also  in  the  proceedings  mentioned,  accounted,  distributed, 
and  paid  over  to  and  among  the  next  of  kin  by  blood  of  the 
said  deceased  Ann  Marshall,  in  the  order  and  proportions  pre- 
scribed by  law  for  the  distribution  of  the  personal  estate  of 
persons  dying  intestate  among  such  next  of  kin ;  that  upon 
the  payment  by  the  said  Amelia  T.  Dorsett,  in  the  manner 
aforesaid,  of  the  principal  and  interest  of  the  debt  so  recovered 
at  law  against  her  in  the  name  of  the  said  Robert  Marshall  as 
aforesaia,  she  be  and  is  hereby  exonerated,  released,  and  dis- 
charged from  the  said  judgment  at  law  so  recovered  against 
her ;  which  the  clerk  of  this  court,  upon  such  payment  being 
certiiied  to  him  by  said  Susan  G.  Beall,  is  hereby  authorizea 
and  required  to  enter  of  record  as  paid  and  satisfied  pursuant 
to  this  decree ;  and  that  the  said  Robert  Marshall  pay  to  the 
said  Susan  G.  Beall  her  costs  in  this  behalf  expended,  &c.,  &c.'' 
An  appeal  from  this  decree  brought  the  case  up  to  this 
court. 

,    It  was  argued  by  Mr.  Coxey  for  the  appellant,  and  Mr.  Jones^ 
for  the  appellee. 

Mr.  Coxe  contended  that  the  decree  was  irregular,  informal, 
and  erroneous.  Upon  overruling  the  demurrer  of  Marshall  to 
the  bill  of  interpleader,  he  should  have  been  held  to  answer, 
and  the  case  was  not  ready  for  a  final  decree  against  him. 
The  demurrer  itself  was  good,  and  ought  to  have  been  sus- 
tained. This  was  no  regular  bill  of  interpleader.  Such  a  bill 
only  lies  where  a  person  has  to  pay  money  and  is  at  a  loss  to 
whom  it  ought  to  be  paid.  But  here  the  party  who  files  the 
bill  avers  an  interest  in  the  subject.  1  Madd.  Ch.  Pr.,  239 ; 
Story  Eq.  PI.  §§  291-293. 

Marshall  was  not  bound  by  the  laws  of  Maryland  to  r^^^jj 
take  out  ^letters  of  administration  upon  the  estate  of  ^ 
his  wife.  He  was  administrator  bv  force  of  law.  When  he 
sued  Amelia  T.  Doi-sett  for  the  four  hundred  dolhus  h)aned  to 
her  by  the  trustee,  all  the  matters  stated  in  the  bill  of  inter- 
pleader were  open  as  grounds  of  defence,  and  having  omitted 
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to  avail  herself  of  them  at  law,  she  cannot  now  bring  them 
into  a  court  of  equity. 

A  bill  of  interpleader  is  regarded  as  an-  original  suit,  and 
therefore  demurrable  to  by  one  or  all  the  persons  against  whom 
it  is  brought.  But  in  this  case  it  was  demurred  to  by  Marshall 
alone,  and  the  court  ordered  it  to  be  taken  pro  confe%%o  as  to 
the  other  parties.     It  had  no  right  to  do  this. 

Mr,  Jones:,  contra^  said  that  there  might  be  some  technical 
informality  in  the  proceedings,  but  the  right  of  the  wife  to  her 
separate  estate  was  fairly  presented.  The  substantial  equity 
was  against  Marshall,  and  in  favor  of  the  next  of  kin  to  the 
wife.  There  were  two  distinct  funds  which  Marshall  claimed, 
arising  in  different  modes,  to  be  governed  by  diflferent  rules. 

The  bill  called  an  interpleader  was  miscalled.  It  was  in  fact 
a  cross-bill,  because  the  trust  fund  was  placed  in  danger,  and 
the  parties  interested  in  it  had  a  right  to  be  heard.  They 
would  have  a  right  of  appeal  in  England.  If  the  decision  of 
the  court  below  is  correct  in  saying  that  the  property  of  the 
wife  does  not  belong  to  Marshall,  it  is  of  no  consequence  to 
him  who  gets  it.  A  misnomer  of  the  bill  is,  therefore,  of  no 
value. 

It  is  said  that  it  was  irregular  for  the  court  to  pass  a  final 
decree  without  first  calling  upon  Marshall  to  answer,  after 
overruling  his  demurrer.  But  upon  referring  to  the  order  of 
the  court,  it  appears  that  Marshall  had  set  the  cause  down  for 
hearing  upon  the  demurrer,  &c.,  and  therefore  waived  all  such 
irregularity.  If  he  chooses  to  rest  his  case  upon  his  demurrer, 
he  may  do  so. 

All  the  questions  now  involved  could  not  have  been  raised 
in  a  court  of  law  when  Marshall  sued  for  the  four  hundred 
dollars. 

When  a  married  woman  has  separate  property,  the  question 
whether  the  rights  of  the  husband  are  destroyed,  or  only  sus- 
pended, must  depend  upon  the  instrument  which  they  execute, 
as  the  interpreter  of  their  intentions.  Clancy  on  Married 
Women,  34. 

That  the  instrument  now  under  consideration  is  sufficient 
to  vest  the  property  absolutely  in  the  wife,  see  Clancy,  43,  51 ; 
2  Roper  Hus.  &  W.,  157 ;  2  Story  Eq.  §§  1378-1383. 

Mr.  Coxe^  in  reply,  insisted,  that,  if  these  defences  had  been 

^rjo-^     made  at  law,  the  judgment  must  have  been  decisive  of 

J     the  husband's  *rights.      The    objection  to  the  bill  of 

interpleader   is  not  technical.     The  rule  is  positive,  that  no 

such  bill  shall  be  filed  in  such  a  case.     Chiucy  says  there  must 
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be  a  manifest  intention  to  give  the  wife  an  exclusive  right. 
This  is  not  apparent  either  in  the  deed  or  the  will.  The  will 
only  gives  the  property  to  Ann  Marshall,  but  does  not  exclude 
the  husband. 

Mr,  Jones  referred  to  7  Johns.  (N.  Y.),  Ch.,  229,  and  6  Gill 
&  J.  (Md.),  349,  to  show  under  what  circumstances  the  court 
would  consider  the  husband  as  being  shut  out. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

Robert  Marshall  filed  his  bill  against  Suaan  G.  Beall,  to 
recover  two  funds  held  by  her  as  trustee  for  Ann  Marshall, 
the  late  wife  of  the  complainant.  The  larger  fund  sued  for 
was  fifteen  hundred  dollars,  with  the  addition  of  some  interest 
that  had  accrued  on  it,  at  the  time  it  was  received  by  the 
trustee.  In  1830,  Robert  Marshall  and  Ann  Berry,  both  of 
Maryland,  were  about  to  intermarry,  and  before  the  marriage 
took  place  agreed  in  writing  that  the  said  Ann  should  hold  in 
herself  all  right,  title,  and  interest  to  the  following  funds  of 
her  own,  to  wit :  one  hundred  and  fifty  shares  of  stock  of  the 
Patriotic  Bank,  on  which  ten  dollars  for  each  share  had  been 
paid ;  also,  one  hundred  and  thirty-seven  shares  of  stock  in 
the  Central  Bank  of  Georgetown,  on  which  eleven  dollars  to 
each  share  had  been  paid ;  and  three  thousand  five  hundred 
dollars  in  bonds  on  Charles  Glover.  The  marriage  took  place, 
and  a  portion  of  the  property  sought  to  be  secured  to  the  wife 
by  the  foregoing  agreement  having  fallen  into  the  hands  of 
the  husband,  further  to  secure  the  wife  in  some  portion  of  her 

Sroperty,  another  agreement  was  made  in  May,  1834,  to  which 
[arshall  and  wife,  and  Susan  G.  Beall,  as  trustee,  are  parties. 
First,  the  husband  and  wife  conveyed  to  Miss  Beall  a  tract  of 
land,  the  property  of  Mrs.  Marshall,  to  hold  in  trust  for  the 
use  of  the  husband  and  wife  during  their  joint  lives,  and  for 
the  separate  use  of  the  husband  for  life,  if  he  was  the  survivor. 
Then  follows  the  three  thousand  five  hundred  i  dollar  debt 
from  Glover,  secured  by  the  first  articles,  and  reduced  to  two 
judgments.     This  debt  and  the  land  seem  to  have  been  the 
only  property  left  in  1834  to  either  party.     The  use  of  the 
land  was  fairly  divided  ;  and  of  the  debt  from  Glover  the  wife 
very  generously  gave  the  husband  the  larger  portion,  "  to  his 
sole  and  separate  use,  free  and  clear  of  the  marriage  contract 
of  1830."     And  then  she  reserved  to  herself  the  smaller  judg- 
ment of  fifteen  hundred  dollars,  in  very  nearly  the  same  lan- 
guage; the  trustee  was  to  hold  the  fund  '^for  the  sole     r«7Q* 
and   separate   use  of  tiie   said   Ann,   her  *executors,     ^ 
administrators,  and  assigns,  free  and  clear  from  any  control 
or  demand  of  the  said  Robert  Marshall.''     The  wife  retaii.ed 
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the  power  of  appointment  in  regard  to  the  land  and  the  fund, 
hut  failed  to  exercise  the  power.  She  died  intestate,  and  as 
by  tlie  laws  of  Maryland  the  husband  was  her  administrator 
by  mere  force  of  law,  he  now  claims  to  recover  the  fund  from 
the  trustee,  and  to  retain  the  money  by  force  of  his  marital 
rights.  And  the  question  presented  for  our  decision  is, 
whether  the  husband  only  made  a  temporary  surrender  of  his 
marital  rights  during  the  coverture,  or  whether  he  abandoned 
them  altogether.  This  depends  on  the  intention  of  the  par- 
ties, as  expressed  in  the  marriage  articles.  By  the  first  agree- 
ment we  do  not  doubt  the  wife  desired,  and  really,  in  tended, 
to  retain  her  property  after  the  marriage  as  if  she  was  a  feme 
sole ;  but  the  agreement  was  vague,  and  it  is  doubtful  whether 
the  husband's  marital  rights  did  not  attach ;  then  he  stood  as 
trustee  himself,  and  might,  and  obviously  did,  use  the  prop- 
erty. Under  these  circumstances,  the  article  of  1834  was 
entered  into,  and  the  wife  secured  in  her  separate  use  as  if 
she  was  a  feme  sole  ;  and,  in  consideration  of  a  division  of  the 
wife's  property  with  the  husband,  he  abandoned  all  claim, 
founded  on  his  marital  rights,  to  that  part  secured  to  the  wife. 
We  think  that  the  terms  of  the  agreement  of  1834  sufficiently 
show  that  the  intention  of  the  parties  was  to  carry  the  title  of 
the  fund  beyond  the  period  of  the  wife's  death,  and  to  exclude 
the  husband.  And  in  this  conclusion  we  are  supported  by  the 
opinion  of  the  Court  of  Appeals  of  Maryland,  in  the  case  of 
Ward  V.  Thompson  (6  Gill  &  J.  (Md.),  349),  and  in  the  sound- 
ness of  which  opinion  we  fully  concur. 

But  there  was  another  fund  vested  in  Miss  Beall  by  the  will 
of  Ann  T.  Beall,  the  mother  of  Susan  G.,  the  trustee,  and  c»f 
Mrs.  Ann  Marshall ;  and  as  respects  this  latter  fund,  also,  the 
court  below  dismissed  the  complainant's  bill,  on  the  ground,  as 
we  suppose,  that  his  marital  rights  never  attached  to  it.  The 
correctness  of  this  decree  depends  on  the  will  of  Mrs.  Beall, 
the  clause  of  which  vesting  in  trust  this  legacy  is  as  follows : — 

"  To  my  daughter,  Amelia  Dorsett,  the  sum  of  four  hundred 
dollars,  loaned  to  her  some  years  ago.  I  give  and  bequeathe 
to  my  daughter,  Ann  Marshall,  the  sura  of  four  hundred  dol- 
lars, and  hereby  appoint  my  daughter,  Susan  G.  Beall,  her 
trustee,  to  hold  and  retain  the  whole  amount  in  her  hands, 
and  let  the  said  Ann  Marshall,  wife  of  Robert  Marshall,  have 
some  part  or  parcel  of  the  money  occasionally,  as  she  may 
stand  in  need,  but  to  be  paid  out  to  her  at  the  discretitm  of 
jny  trustee,  Susan  G.  Beall.'' 

♦ftOl         *The  will  was  made  in  1882,  and  is  altogether  inde- 
-*     pendent  of  the  marriage  articlejs.     Its  granting    part 
limits  the  use  of  the  fund  exclusively  to  Mrs.  Marshall's  own 
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use  and  benefit ;  there  is  no  disposition  of  the  property  in  the 
event  of  her  death ;  as,  for  instance,  to  the  next  of  kin  of  the 
devisee.  In  Watt  v.  Watt^  3  Ves.,  244  ;  Garrick  v.  Camden^  14 
Id.,  372,  and  in  Bailey  v.  Wright^  18  Id.,  the  cases  turned  on 
a  provision,  that  for  want  of  appointment  the  property  should 
go  over  to  the  next  of  kin  of  the  deceased ;  and  this  was  held 
to  be  a  limitation  that  excluded  the  husband,  he  not  being  of 
the  next  of  kin.  But  we  think  there  is  no  doubt,  that,  if  such 
a  limitation  over  had  not  existed,  the  English  courts  would 
without  hesitation  have  adjudged  the  fund  to  the  husband. 
Such  is  the  plain  inference  from  these  and  other  cases  of  the 
same  class.  On  the  wife's  death,  he  is  entitled  to  all  the 
undisposed  of  choses  in  action  of  the  deceased  wife.  This 
fund  was  not  disposed  of  at  her  death ;  it  does  not  belong  to 
the  trustee,  and  is  subject  to  be  distributed  according  to  the 
laws  of  Maryland,  and  by  these  laws  the  husband  is  entitled 
in  exclusion  of  the  next  of  kin  of  the  deceased  wife.  As  to 
this  fund,  the  bill  will  be  sustained,  and  for  so  much  the 
decree  will  be  reversed.  And  the  bill  of  Amelia  T.  Dorsett 
will  also  be  retained  as  part  of  the  proceeding  in  the  court 
below  on  the  cause  being  remanded  there  for  further  proceed- 
ings ;  when  the  Circuit  Court  will  take  an  account  between 
the  complainant,  Robert  Marshall,  and  Susan  6.  Beall,  in 
which  they  will  charge  the  complainant  with  any  moneys  he 
may  owe  said  Susan  G.,  and  for  the  balance  of  the  sum  of  four 
hundred  dollars,  with  such  interest  as  the  court  may  find  to 
be  reasonable  and  proper ;  a  decree  will  be  rendered  for  said 
Marshall,  either  out  of  the  moneys  due  from  Amelia  T.  Dor- 
sett,  or  out  of  the  fund  in  the  hands  of  Susan  G.  Beall,  the 
trustee.  And  it  is  ordered,  that  one  half  the  costs  of  this 
appeal  be  paid  by  the  appellant,  Robert  Marshal,  and  that  the 
other  half  of  said  costs  be  paid  by  Susan  G.  Beall  out  of  the 
trust  fund  of  fifteen  hundred  dollars  in  her  hands ;  and  that 
as  to  all  other  costs,  the  court  below  shall  adjudge  their  pay- 
ment on  the  final  decree  as  in  the  discretion  of  that  court  may 
be  deemed  proper. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  case  be  and  the  same 
is  hereby  reversed,  and  that  this  cause  be  and  the  same  riikQ\ 
is  hereby  *remanded  to  the  said  Circuit  Court,  to  be     ■• 
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proceeded  with  in  conformity  to  tlie  opinion  of  this  court,  and 
that  each  party  pay  his  own  costs  in  this  court. 


Josi  Argotb  Villabolos,  Marie  Rose,  and  Francois 
Felix,  Marquis  de  Fougbres,  Appellants,  v.  The 
United  States. 

By  the  act  of  May  23d,  1828  (4  Stat,  at  L..  284),  relating  to  private  land  claims 
in  Florida,  appeals  from  the  Superior  Court  of  the  Territory  of  Florida  are 
governed  by  the  laws  of  1780  and  1803. 

Therefore,  where  an  appeal  was  not  made  in  open  court,  and  at  the  term  at 
which  the  final  decree  was  passed,  a  citation  was  necessary,  which  must  be 
signed  by  a  judge,  and  not  by  the  clerk.  See  United  States  v.  Hodge,  3 
How.,  634.1 

The  act  of  1828,  above  mentioned,  allowed  appeals  to  be  prosecuttKl  within 
four  months,  and  placed  them,  in  other  respects,  upon  the  same  footing  with 
writs  of  error  under  th^  act  of  1803.  Writs  of  error  and  citations  are 
returnable  to  the  term  of  the  appellate  court  next  following;  and  unless  the 
writ  and  citation  are  both  served  before  the  term,  the  case  is  not  removed 
to  the  appellate  court. ''^ 

Consequently,  where  there  was  only  an  entry  of  an  appeal  in  the  clerk's  office, 
and  no  citation  served  within  four  months,  the  appeal  was  not  regularly 
brought  up,  and  must  be  dismissed  on  motion.' 

This  was  an  appeal  from  the  Superior  Court  of  East  Florida. 

The  case  being  dismissed  for  want  of  jurisdiction,  it  is 
unnecessary  to  do  more  than  refer  to  the  circumstances,  which 
are  fully  stated  in  the  opinion  of  the  court. 

Mr.  Mason^  then  Attorney-General,  had  moved  at  a  preced- 
ing term  to  dismiss  this  case,  upon  the  ground  of  its  being 
irregularly  brought  up. 

It  was  now  argued  by  Mr,  Clifford^  Attorney-General,  for 
the  motion,  and  Mr,  Yvlee^  against  it. 

Mr,  Clifford^  for  the  motion. 

The  points  relied  on  by  the  United  States  for  dismissal  of 
the  appeal  in  this  case  are, — 

1st.  That  there  is  no  citation  issued  according  to  law ;  the 
citation  in  the  record  being  signed  by  the  clerk  of  the  Superior 
Court  of  East  Florida  instead  of  the  judge^  in  pursuance  of  the 
twenty-second  section  of  the  Judiciary  Act. 

2d.  That  there  is  no  allowance  of  the  appeal. 

*  Cited.    Murdock  v.  City  of  Mem-  ridge  v.  McKenna,  8  Fed.  Rep.,  664. 

phis,  20  Wall.,  62«5.  ^Distinguished.    Mussina  v.  Car 

'^Followed.      United    States    v.  pazo«,  0  Wall.,  358, 359.    Followed. 

Curry,  post,  *106;  Steamer   Virginia  Kail  v.    Wetmore,  6  Wall.,  451;  Sd» 

y.  West,  \91Iow.,lSS.  Cited.    Wool-  mo /won  v.  fiiooww/iire,  7  Id.,  309. 
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Ist.  The  counsel  of  the  appellants  contends,  that  the  cita- 
tion is  signed  according  to  the  practice  of  the  Territorial 
courts  of  Florida,  which  must  govern  this  question.  It  is, 
however,  submitted,  that  the  prnctice  of  these  courts  does  not 
afford  the  rule  to  govern  appeals  in  land  cases  under  the 
special  jurisdiction,  with  respect  to  them,  conferred  on  the 
judge  of  the  Superior  Court  of  East  Florida. 

*A  slight  examination  of  the  acts  of  Congress  on  the  p<,joo 
subject  will  satisfactorily  demonstrate  this  proposition.     L 

By  the  sixth  section  of  the  act  of  the  23d  May,  1828  (4  Stat, 
at  L.,  284),  it  is  provided,  that  certain  claims  to  land  within 
the  Territory  of  Florida  shall  be  received  and  adjudicated  by 
the  judge  of  the  Superior  Court  of  the  district  within  which 
the  land  lies,  upon  the  petition  of  the  claimant,  according  to 
the  forms,  rules,  regulations,  conditions,  restrictions  and  limi- 
tations prescribed  to  the  district  judge  and  claimants  in  the 
state  of  Missouri,  by  the  act  of  Congress,  approved  26th  May, 
t824,  entitled  "  An  act  enabling  the  claimants  to  lands  within 
the  limits  of  the  state  of  Missouri,  and  Territory  of  Arkansas, 
to  institute  proceedings  to  try  the  validity  of  their  claims." 

And  by  the  seventh  section  it  is  enacted,  that  it  shall  be 
lawful  for  the  claimants  to  land  as  aforesaid  to  take  an  appeal, 
as  directed  in  the  act  aforesaid,  from  the  decision  of  the  judge 
of  the  district  to  the  Supreme  Court  of  the  United  States, 
within  four  months  after  the  decision  shall  be  pronounced. 

And  by  the  twelfth  section  it  is  enacted,  that  the  petitions 
were  to  be  filed  within  one  year  from  the  passage  of  the  act ; 
and  if,  on  account  of  the  neglect  or  delay  of  the  claimant, 
they  should  not  be  prosecuted  to  a  final  decision  within  two 
years,  they  were  forever  barred  both  at  law  and  in  equity. 

A  subsequent  act  was  passed  on  the  26th  May,  1830  (4  Stat. 
at  L.,  406),  which,  by  its  fourth  section,  in  effect,  revived  the 
act  of  1828. 

It  was,  however,  under  the  act  of  1828  that  the  petition  in 
this  case  was  filed ;  and  it  is  clear,  beyond  all  controversy, 
that  the  forms  of  proceeding  were  to  be  the  same  as  those  pre- 
scribed to  the  district  judge  and  claimants  in  the  state  of 
Missouri,  by  the  act  of  1824,  hereinafter  mentioned. 

The  act  of  1824  (4  Stat,  at  L.,  52),  the  rules  of  proceeding 
under  which  were  made  the  rules  of  proceeding  in  the  Florida 
cases,  by  its  first  section  enacts,  that  it  should  be  lawful  for 
any  person  claiming  lands  in  the  state  of  Missouri,  by  virtue 
of  any  French  or  Spanish  grant,  concession,  warrant,  or  order 
uf  survey,  "to  present  a  petition  to  the  District  Court  of  Mis- 
souri,'* setting  forth  their  claims.  The  second  section  pro- 
vides, that  the  proceedings  are  to  be  conducted  according  to 
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the  rules  of  a  court  of  equity,  and  that  "  in  all  cases  the  party 
against  whom  the  judgment  or  decree  of  the  said  District 
dourt  may  be  finally  given  shall  be  entitled  to  an  appeal 
within  one  year  from  the  time  of  its  rendition  to  the  Supreme 
Court  of  the  United  States,  the  decision  of  which  court  shall 
be  final  and  conclusive  between  the  parties ;  and  should  no 
appeal  be  taken,  the  judgment  or  decree  of  the  said  District 
Court  shall,  in  like  manner,  be  final  and  conclusive." 
«oq-|  At  the  time  this  act  passed,  the  state  of  Missouri 
J  was  not  embraced  within  any  circuit ;  but  the  federal 
jurisdiction  was  exercised  by  the  district  judge,  under  the  act 
of  the  16th  March,  1822  (3  Stat,  at  L.,  65*3),  entitled  "  An  act 
to  provide  for  the  due  execution  of  the  laws  of  the  United 
States  within  the  state  of  Missouri,  and  for  the  establishment 
of  a  District  Court  therein.*'  By  the  second  section,  the  state 
of  Missouri  was  created  a  district,  with  one  judge,  to  be  called 
the  district  judge,  who  should  "  in  all  things  have  and  exer- 
cise the  same  jurisdiction  and  powers  which  were  by  law 
given  to  the  judge  of  the  Kentucky  district"  under  the  Judi- 
ciary Act  and  the  act  of  the  2d  March,  1793,  being  the  act  in 
addition  to  the  Judiciary  Act. 

The  tenth  section  of  the  Judiciary  Act  (1  Stat,  at  L.,  77) 
prescribes  the  mode  in  which  appeals  were  to  be  taken  from 
the  District  Court  of  Kentucky  to  the  Supreme  Court,  as  fol- 
lows : — "  And  writs  of  error  and  appeals  shall  lie  from  decisions 
therein  to  the  Supreme  Court,  in  the  same  causes  as  from  a 
Circuit  Court  to  the  Supreme  Court,  and  under  the  same 
regulations." 

It  is  clear,  therefore,  that  citations,  in  the  case  of  appeals 
from  the  District  Court  of  Kentucky,  were  subject  to  the  rules 
prescribed  by  the  twenty-second  section  of  the  Judiciary  Act; 
that  the  rules  applicable  to  Kentucky  were  adopted  for  Mis- 
souri ;  and  that  the  judge  of  the  Superior  Court  of  Florida 
was  to  adjudge  these  land  cases  according  to  the  forms,  rules, 
regulations,  conditions,  restrictions,  and  limitations  prescribed 
to  the  district  judge  and  claimants  in  Missouri.  The  legisla- 
tion of  Congress  on  the  subject  is  plain  and  distinct,  as  it 
seems  to  me,  and  the  local  practice  of  Florida  has  nothing  to 
do  with  the  question,  and  furnishes  no  guide  whatever  to 
regulate  the  proceedings. 

It  therefore  appears  to  me  that  the  case  of  the  United  States 
V.  Hodge^  3  How.,  534,  is  directly  in  point. 

2d.  No  appeal  was  taken  in  open  court  at  the  term  when 
the  decree  was  made  rejecting  the  claim,  or  at  any  other  time. 
The  claim  was  rejected  10th  September,  1838.  On  the  25th 
Ntyveniber  following,  the  solicitor  of  the  appellants  filed  in 
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the  clerk's  office  a  notice  of  appeal,  but  no  allowance  thereof 
was  ever  made. 

It  is  insisted  that  a  notice  thus  filed  in  the  clerk's  office, 
unaccompanied  by  any  other  act  of  the  party,  and  without  the 
knowledge  either  of  the  opposing  party  or  of  the  court,  and 
without  any  approval  by  the  judge  before  whom  the  cause  was 
tried,  cannot  be  regarded  as  an  appeal  eflfectually  taken.  It 
was  not  an  appeal  in  fact,  but  a  mere  notice  of  an  inten-  rmQA 
tion  to  *carry  up  the  case  for  revision.  It  is  not  denied  »- 
that  the  right  of  appeal,  when  claimed  in  open  court  during 
the  term  when  the  cause  was  tried,  is  an  absolute  right,  and 
one  which  the  court  has  no  power  to  deny ;  but  when  sub- 
quently  claimed  in  vacation,  it  must  be  approved  or  allowed 
by  the  court,  otherwise  it  might  be  resorted  to  for  purposes 
merely  wanton,  or  for  delay,  and  would  operate  as  a  surpris" 
upon  the  opposite  party.     Yeaton  v.  Lenox^  7  Pet.,  220. 

The  appeal,  under  the  circumstances  of  this  case,  was  not 
prosecuted  in  due  time,  but  must  be  considered  as  having  been 
abandoned  before  the  citation  was  issued. 

It  is  reasonable  to  conclude,  after  a  delay  of  more  than  five 
years,  that  the  party  had  waived  any  right  which  he  acquired 
by  filing  the  notice  of  appeal  in  the  office  of  the  clerk  of  the 
court.  Whatever  may  be  the  effect  of  a  notice  thus  filed,  it 
cannot  remain  available  indefinitely.  The  appeal  must  be 
claimed  and  allowed  within  the  time  prescribed  by  law.  The 
mere  filing  of  the  notice  within  the  time  allowed  to  take  the  • 
appeal  is  insufficient  to  secure  the  right,  unless  the  appeal  be 
perfected  within  a  reasonable  time.  The  delay  of  more  than 
five  years  raises  the  presumption  that  the  right  to  appeal  had 
been  abandoned,  or  waived,  before  the  citation  was  issued,  or 
that  the  notice  was  not  filed  in  good  faith. 

If  the  party  may  assert  the  right  in  this  case,  after  more 
than  five  yeai-s  have  elapsed  since  the  notice  was  filed,  when 
would  the  right  to  prosecute  the  appeal  cease  ?  The  practice, 
if  sustained,  would  introduce  great  looseness  into  legal  pro- 
ceedings, and  create  confusion  and  uncertainty  in  the  rights  of 
property  over  which  such  a  notice  of  appeal  was  permitted  to 
hang.  It  is  often  the  main  purpose  of  an  appeal  to  secure  a 
new  trial,  which  it  is  always  desirable  to  have  during  the  life- 
time of  the  witnesses  who  testified  in  the  court  below.  If  this 
practice  be  sustained,  a  party  might  purposely  defer  his  appeal, 
and  wait  the  events  which  would  deprive  his  adversary  tif  the 
testimony  upon  which  he  had  relied  in  the  former  trial. 

There  must  be  some  limit  to  the  period  within  which  the 
appeal  may  be  prosecuted.  It  will  be  found  upon  examina- 
tion,  that,  in   the    Florida   cases    heretofore  brought  up  for 
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revision,  the  appeal  in  every  instance  was  in  fact  prayed  for  in 
open  court,  and  in  presence  of  the  opposing  party.  In  such 
cases  no  citation  is  necessary,  and  it  was  wholly  immaterial 
whether  the  citation  was  signed  according  to  law,  or  issued  by 
the  clerk.  Moreover,  in  those  cases,  the  opposing  counsel 
having  entered  their  appearance,  the  defect  was  cured.  It  is 
clear,  to  my  mind,  that  no  aid  can  be  drawn  from  those  pre- 
»or-|     cedents  to  sustain  the  present  proceedings.     It  appears 

*  ^  to  be  well  settled,  *that  no  citation  is  necessary  when 
the  appeal  is  praved  for  and  allowed  in  open  court.  The  San 
Pedro,  2  Wheat.;;  142 ;  Re.ili/  v.  Lamar,  2  Cranch,  349 ;  Uniff^d 
States  V.  Hooe,  3  Id.,  79. 

It  was  not  my  intention  to  waive  any  of  the  rights  of  the 
United  States  in  this  case,  and  I  have  so  apprised  the  counsel, 
since  the  printed  argument  of  the  appellants  was  filed.  What 
I  intended  to  say  in  the  argument,  I  have  now  to  repeat,  and 
it  is,  that  when  the  appeal  is  regularly  allowed  by  the  presid- 
ing judge  within  the  period  prescribed  by  law,  a  legal  citation 
may  issue  and  be  served  after  that  time,  provided  it  be  at  least 
thirty  days  before  the  return-day  of  the  writ  of  error. 

I  have  also  to  refer  to  Parish  v.  EUis^  16  Pet.,  451. 

Mr,  Yulee^  against  the  motion  to  dismiss. 

The  objections  in  this  case  are  very  technical. 

1.  That  the  citation  does  not  conform  to  the  22d  section  of 
the  Judiciary  Act  of  1789,  upon  the  force  of  which  the  case  of 
United  States  v.  Hodije,  3  How.,  634,  was  decided. 

The  act  cited  has  no  application  to  the  present  case  because 
it  possessed  no  obligation  upon  the  court  from  which  the 
record  comes. 

The  appeal  comes  neither  from  a  District  nor  from  a  Circuit 
Court  of  the  United  States,  to  which,  alone,  the  22d  section 
applies. 

The  Superior  Court  of  Florida  was  a  legislative,  not  a  con- 
stitutional, court.  It  composed  no  part  of  the  federal  judica- 
ture, but  was  simply  a  Territorial  court,  for  territorial  pur- 
poses. Its  powers  were  defined  by  special  enactment  of  Con- 
gress, and  within  the  scope  of  those  powers  the  Territorial 
legislature  regulated  its  practice. 

No  appeal  was  authorized  from  the  Superior  Court  of 
Florida  to  the  Supreme  Court  of  the  United  States.  From 
the  Court  of  Appeals  of  the  territory  only  could  appeals  be 
made  to  the  Supreme  Court.  See  the  organization  of  the 
judicial  system  of  Florida,  Act  of  26th  May,  1824,  4  Stat. 
at  L.,  45. 

No  general  laws  of  the  United  States  had  force  within  the 
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territorial  limits,  unless  expressly  extended  to  that  territory 
by  Congress. 

The  laws  of  the  United  States  in  force  in  Florida  will  be 
found  specified  in  3  Stat,  at  L.,  657. 

The  22d  section  of  the  act  cited  was  never  considered  as  of 
force  in  Florida,  because  not  applicable  to  our  judicial  system, 
especially  so  far  as  the  Superior  Court  was  concerned. 

The   process    acts   of   the    United    States  were,  by  some, 
thought  to  extend  there ;  but  this  was  not  a  settled     p«o/^ 
opinion.     *The  citation,  however,  in  this  case,  conforms     *- 
to  the  process  act. 

The  process  of  the  Superior  Courts  of  Florida  was  regulated 
by  the  legislature  of  that  territory.  See  Act  of  1832, 'Duval's 
Compilation  of  the  Laws  of  Florida,  91. 

The  citation  in  this  case  conforms  to  that  prescription,  and 
was  the  same  which  was  used  in  appeals  from  the  Superior 
Court  to  the  Court  of  Appeals  (the  highest  tribunal)  in 
Florida. 

The  act  of  1828,  conferring  upon  the  Superior  Courts  special 
jurisdiction  of  land  claims,  and  authorizing  appeals,  directs 
no  form  or  style  of  process.  The  court  very  naturally  and 
correctly  adopted  the  form  prescribed  by  the  legislature  of 
Florida,  and  by  the  process  act  of  the  United  States,  and 
which  was  used  in  cases  of  appeals  to  the  highest  territorial 
tribunal. 

The  propriety  of  this  couree  stands  conceded  by  the  United 
States,  from  which  party  an  objection  comes  now,  at  this  late 
stage,  with  very  ill  grace. 

It  happens  that  the  first  appeal  taken  in  these  Florida  land 
causes  was  by  the  United  States,  and  was  brought  up  upon  a 
citation  issued  at  the  instance  of  the  United  States,  in  the  pre- 
cise form  used  in  this  case.  And  that  the  same  form  has  been 
invariably  used  in  all  the  Florida  land  causes,  from  the  com- 
mencement to  the  present  time.  A  large  majority  of  these 
appeals  were  at  the  instance  of  the  United  States.  See  the 
Records. 

The  court  would  now  be  required  to  reject  that  which  had 
been  sanctioned  by  its  own  practice,  and  by  the  assent  and 
direct  adoption  of  the  United  States,  throughout  the  course  of 
these  cases,  commencing,  I  believe,  in  1832.  This  certainly 
would  be  pressing  a  merely  formal  objection  very  far. 

But,  if  I  am  not  mistaken,  the  first  motion  filed  in  this 
cause  did  not  object  to  the  form  of  the  citation.  Not  having 
access  to  the  motion  I  cannot  be  certain  ;  but,  if  I  am  correct 
in  my  impression,  the  objection  to  the  citation,  as  well  as  the 
objection  presented  in  the  second  point,  may  be  regarded  as 
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having  been  waived.  See  McDonogh  v.  Millaudon^  8  How.,  698. 
Although  unnecessary  to  this  case,  it  may  be  questioned 
whether  the  process  act  did  not  virtually  repeal  the  form  and 
style  prescribed  in  the  22d  section  of  the  act  of  1789  for  cita- 
tions ;  that  is  to  say,  if  a  citation  may  be  regarded  as  being  a 
"  writ "  or  "  process  "  within  the  meaning  of  the  act  of  1792, 
as  I  think  it  may  be.  • 

2.  The  next  objection  is,  that  the  appeal  was  never  granted 
bv  the  court. 

Whether  it  was  or  not  I  am  not  prepared  to  say ;  and  if  the 
^,^-|     court  consider  the  allowance  of  the  appeal  material, 
J     I  will  ask  *a  certiorari^  presuming  that  all  was  done  in 
the  couVt  below  which  was  necessary  to  justify  citation,  though 
omitted  from  the  transcript  of  the  record  forwarded  here. 

But  an  allowance  of  the  appeal  by  the  court  was  totally 
unnecessary. 

The  appeal  was  a  right  of  the  party.  The  court  had  no 
power  to  refuse,  and  being  without  any  judicial  discretion  in 
the  matter,  there  was  neither  occasion  nor  propriety  in  any 
application  to  it  to  grant. 

The  statute  confers  upon  the  party  the  peremptory  right  to 
appeal. 

See  act  of  1828,  sec.  7,  Stat,  at  L.,  vol.  4,  page  285 ;  and  act 
of  1824,  sec.  8,  same  volume  of  laws,  page  68. 

If  a  party  chose  to  appeal,  and  the  court  refused  to  send 
up  the  record,  the  Supreme  Court  would  undoubtedly  have 
allowed  a  mandamus  to  coerce  it. 

AH  that  is  requisite  in  the  case  of  an  appeal  is  that  enough 
be  done  to  remove  the  record.  Enough  was  done  for  this 
purpose  when  the  party  signified  his  adoption  of  the  right  of 
appeal  allowed  by  the  statute.  The  statute  had  made  the 
allowance ;  an  allowance  by  the  court  was  supererogation. 

That  such  was  the  impression  upon  all  sides  heretofore  will 
be  seen  by  reference  to  the  record  in  the  very  last  Florida  case 
acted  upon  in  this  court,  to  wit,  the  case  of  Barley's  Heirs, 
decided  at  the  last  term.  It  will  be  seen  in  that  case,  that, 
although  the  appeal  was  taken  in  term  time  and  in  open  court 
b)*^  the  United  States  district  attorney,  no  application  was 
made  to  the  court  for  an  allowance  of  the  appeal,  and  no 
allowance  was  granted. 

In  this  case,  the  appeal  was  taken  in  vacation,  and  the  mode 
pursued  was  the  only  one  practicable. 

In  fact,  the  requirement  of  an  allowance  by  the  court  would 

defeat  the  purpose  of  the  law.     The  party  was  allowed  four 

months  to  decide  his  mind  as  to  an  appeal.     The  judge  was 

almost  continually  in  motion  over  a  very  extensive  circuit, 

92 


.TANIIARV    TKRM.    18  48.  87 


Yillabolos  et  al.  v.  United  States. 


and  in  attendance  upon  the  Court  of  Appeals  at  Tallahassee. 
A  term  for  trial  of  land  causes  occurred  only  once  in  the  year, 
and  the  eflFect  of  a  requirement  such  as  proposed  would  have 
been  to  send  a  party  in  chase  of  the  judge  all  over  the  Terri- 
tory, and  to  abridge  very  materially  the  time  intended  to  be 
allowed  for  considering  his  interest  and  deciding  upon  appeal. 

8.  That  the  appeal  was  not  prosecuted  in  due  time. 

This  objection,  I  understand  from  the  Attorney-General,  has 
been  abandoned  by  him.     It  requires,  therefore,  no  reply. 

But  to  prevent  any  impression  that  the  parties  interested 
were  indifferent  as  to  their  appeal.  I  will  state,  as  the  r*QQ 
reason  of  ♦the  delay  in  bringing  the  case  up,  that  the  ^ 
proprietors  of  the  grant  reside  in  a  foreign  country  (France)  ; 
that  about  the  date  of  the  appeal,  the  counsel  and  agent  of  the 
claimants,  stricken  by  the  hand  of  God,  had  become  imbecile 
in  mind  and  incapable  of  business ;  and  that  it  was  not  until 
long  afterwards  the  parties  in  France  became  sufficiently 
apprised  of  his  condition  to  make  other  provision  for  their 
interests. 

In  reply  to  the  Attorney-General,  I  have  further  to  say : — 

.1.  It  is  conceded  that  the  judge  of  the  Superior  Court  was 
required,  as  stated  by  the  Attorney-General,  to  receive  and 
adjudicate  claims  to  land  according  to  the  rules,  &c.,  pre- 
scribed to  the  district  judge  of  Missouri ;  but  it  does  not  by 
any  means  result  from  this,  that  in  citing  an  appellee  the  clerK 
was  to  use  any  other  form  of  process  than  one  appropriate  to 
the  court. 

2.  No  such  delay  or  injury,  as  suggested  by  the  Attorney- 
General,  could  result  to  the  appellee  irom  the  mode  of  taking 
an  appeal  adopted  in  this  CHse.  The  party  interested  can 
always,  at  the  end  of  four  months  (the  time  allowed  for 
appeal),  ascertain  if  an  appeal  has  been  made  ;  and  if  it  has, 
the  30th  rule  of  the  Supreme  Court  will  insure  an  early  dock- 
eting and  disposal.  In  this  case,  the  laches  of  the  United 
States  is  without  excuse ;  while  the  delay  on  the  part  of  the 
appellant  was  the  result  of  misfortune. 

The  case  in  16  Peters  was  from  the  Court  of  Appeals,  and 
has  no  application. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Superior  Court  of  East  Florida. 

It  appears  that  on  the  18th  of  April,  1829,  a  petition  was 
filed  by  the  appellants  in  the  Superior  Court,  claiming  title  to 
certain  lands  under  a  Spanish  grant.  The  district  attorney 
answered,  denying  the  validity  of  the  claim,  and  testimony 
was  taken  on  both  sides,  and  the  case  proceeded  to  final  hear- 
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ing.  And  on  the  10th  of  September,  1838,  the  court  decreed 
that  the  claim  was  not  valid,  and  that  it  be  rejected. 

No  appeal  was  taken  at  the  time,  but  afterwards,  on  the 
26th  of  November,  in  the  same  year,  an  appeal  was  filed  in  the 
clerk's  office  by  the  solicitor  for  the  appellants.  No  citation, 
however,  issued,  nor  was  any  further  step  taken  in  this  appeal 
until  August  9,  1844,  when  a  citation  issued,  signed  by  the 
clerk  of  the  Superior  Court,  which,  on  the  13th  of  the  same 
month  was  served  on  the  district  attorney.  And  under  this 
appeal  and  citation  the  record  was  filed  by  the  appellants  in 
this  court,  on  the  12th  dav  of  December,  1844. 

A  motion  has  been  made  on  the  part  of  the  United  States 
njQQ-.  to  dismiss  this  case, — 1st,  upon  the  ground  that  the 
J  citation  is  not  *signed  by  the  judge  ;  and  2d,  that  the 
appeal  was  not  taken  within  the  time  limited  by  law. 

The  proceedings  in  the  Superior  Court  of  Florida  were  had 
under  the  act  of  Congress  of  May  23, 1828.  It  has  been  urged 
in  the  argument  for  the  appellant,  that  appeals  to  this  court 
in  such  cases  are  not  governed  by  the  acts  of  1789  and  1803, 
and  may  be  brought  up  by  a  citation  signed  by  the  clerk. 
And  it  was  suggested  that  such  had  been  the  usual  mode  of 
prosecuting  appeals  from  the  Superior  Court  of  Florida,  and 
sanctioned  by  the  practice  of  this  court. 

With  a  view  of  ascertaining  the  practice  upon  this  subject, 
we  have  caused  the  records  in  former  cases  to  be  examined ; 
but  no  case  has  been  discovered  in  which  the  appeal  was 
taken  in  the  clerk's  office,  and  the  citation  signed  by  the  clerk. 
So  far  as  the  examination  extended,  all  of  the  cases  were 
brought  here  by  appeals  taken  in  open  court.  And  if  there 
are  any  cases  like  the  present  in  which  this  court  has  treated 
the  appeal  as  valid,  they  must  have  passed  tnib  silentio  and 
without  having  attracted,  in  this  respect,  the  attention  of  the 
court.  It  is  true,  that,  in  all  the  former  cases  from  the  Supe- 
rior Court  of  Florida,  the  citation  appears  to  have  been  signed 
by  the  clerk.  But  as  they  were  taken  in  open  court,  no  cita- 
tion was  nece-sarv  under  the  acts  of  1789  and  1803.  It  was 
80  held  in  the  case  of  Yeaton  v.  Lenox^  7  Pet.,  220.  And  these 
appeals  were  therefore  regularly  before  the  court, — accord- 
ing to  the  last  mentionea  acts  of  Congress, — the  citations 
signed  by  the  clerk  being  altogether  unnecessary  and  unim- 
portant. The  question  is,  therefore,  now  for  the  first  time 
presented,  whether  such  a  citation  is  sufficient  where  the 
appeal  is  entered  in  the  clerk's  office,  and  not  taken  in  open 
court. 

The  laws  of  Congress  upon  this  subject  are,  unfortunately, 
a  good  deal  complicated.  But  the  view  taken  in  the  argu- 
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ment  of  the  Attorney-General  is  undoubtedly  the  correct  one. 
The  sixth  section  of  the  act  of  1828  provides  that  the  proceed- 
ings in  the  Superior  Court  of  Florida  shall  be  according  to  the 
forms,  rules,  regulations,  conditions,  restrictions,  and  limita- 
tions prescribed  to  the  district  judge  and  claimants  in  the 
state  of  Missouri  by  the  act  of  May  26, 1824 ;  and  the  seventh 
section  provides  that  the  claimant  may  take  an  appeal  as 
directed  in  the  act  aforesaid  to  the  Supreme  Court  within  four 
months  after  the  decision  shall  be  pronounced.  The  District 
Court  of  Missouri,  to  which  the  above-mentioned  act  of  1824 
refers,  was  established  by  the  act  of  March  16,  1822,  and  the 
second  section  of  this  act  provides  that  it  should  in  all  things 
have  and  exercise  the  same  jurisdiction  and  powers  which 
were  by  law  given  to  the  judge  of  the  Kentucky  Dis-  r*QA 
trict  under  the  *act  of  March  2,  1793.  And  the  tenth  L 
section  of  the  last-mentioned  act  directs  that  writs  of  error 
and  appeals  shall  lie  from  the  decisions  of  the  District  Court 
of  Kentucky  to  the  Supreme  Court  in  the  same  causes  as  from 
a  Circuit  Court,  and  under  the  same  regulations.  Thus,  in 
order  to  determine  how  appeals  must  be  prosecuted  from  the 
Superior  Court  of  Florida,  under  the  act  of  1828,  we  are  in 
the  first  place  referred  to  the  law  in  relation  to  the  District 
Court  in  the  state  of  Missouri,  and  that  law  refers  us  again  to 
the  act  in  relation  to  the  District  Court  of  Kentucky,  and  that 
law  in  express  terms  refers  us  to  the  laws  regulating  appeals 
from  a  Circuit  Court  of  the  United  States, — that  is  to  say,  to 
the  acts  of  1789  and  1803.  Appeals  from  the  Superior  Court 
of  the  Territory  of  Florida,  therefore,  are  governed  by  these 
acts ;  and  consequently  the  case  of  The  United  States  v.  Rodge^ 
3  How.,  634,  is  decisive  against  the  present  appeal.  When 
the  appeal  is  not  made  in  open  court,  and  at  the  term  at 
which  the  final  decree  is  passed,  a  citation  is  necessary ;  The 
San  Pedro^  2  Wheat.,  142;  and  where  necessary,  the  law 
requires  it  to  be  signed  by  the  judge ;  and  we  have  no  power 
to  receive  an  appeal  in  any  other  mode  than  that  provided 
by  law. 

But  if  the  citation  had  been  properly  signed,  it  is  too  late. 
By  the  act  of  1828,  the  claimant  must  appeal  within  four 
months ;  and  the  act  of  1803  subjects  appeals  to  the  rules  and 
regulations  prescribed  by  law  in  cases  of  writs  of  error.  Now 
the  writ  of  error  is  always  returnable  to  the  term  of  the  appel- 
late court  next  following  the  date  of  the  writ ;  and  the  cita- 
tion required  by  the  act  of  1789  (which  is  a  summons  to  the 
opposite  party  to  appear)  must  be  returnable  to  the  same 
term,  and  unless  the  writ  and  citation  are  both  served  before 
the  term,  the  case  is  not  removed  to  the  appellate  court,  and 
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the  writ^  if  returned  afterwards,  will  be  quashed.  Lloyd  v. 
Alexander^  1  Cranch,  365;  Bailiff  v.  Tipping^  2  Id.,  406; 
Wood  V.  lAdsy  4  Id.,  180 ;  Pickett's  heirs  v.  Legerwood^  7  Pet., 
144;  and  Teaton  v.  Lenox  and  others^  8  Id.,  123.  It  follows 
that,  where  a  citation  is  required  in  a  case  of  appeal,  it  must, 
as  in  the  writ  of  error,  be  issued  and  served  on  the  opposite 
party  before  the  term  of  the  appellate  court  next  after  the 
appeal  is  entered.^  Teaton  v.  Len^x^  7  Pet.,  220.  The  entry 
of  the  appeal  in  the  clerk's  office  is  analogous  to  the  issuing  a 
writ  of  error ;  it  is  returnable  to  the  next  term  of  the  appellate 
court ;  and  a  citation  to  the  opposite  party  to  appear  is  neces- 
sary. Here  the  entry  of  appeal  was  made  in  the  clerk's  office 
within  four  months  from  the  date  of  the  decree,  and  therefore 
within  the  time  limited  by  law.  The  citation  might,  upon 
♦qiT  such  an  entry,  have  been  issued  after  the  expiration  of 
J  the  four  months.  *But  it  must  be  issued  and  served 
before  the  term  of  this  court  next  succeeding  the  entry  of  the 
appeal.  And  unless  this  is  done,  the  case  is  not  brought 
beft)re  this  court.  There  was  no  such  citation  in  the  present 
case,  and  the  entry  in  the  clerk's  office,  standing  by  itself,  was 
not  a  removal  of  the  case  by  appeal,  according  to  the  act  of 
Congress.  There  was,  therefore,  no  appeal  within  the  time 
limited  by  law. 

The  construction  of  the  act  of  1828  contended  for  by  the 
appellant  would  defeat  its  evident  policy  and  intention.  It 
was  the  object  of  the  law  to  obtain  a  speedy  settlement  in  the 
judicial  tribunals  of  claims  made  under  Spanish  titles,  many  of 
which  were  disputed  by  the  United  States,  as  unfounded  or 
fraudulent.  This  is  manifest  from  the  whole  scope  of  the  law ; 
and  provisions  are  introduced  for  the  purpose  of  compelling 
the  claimants  to  prosecute  their  claims  to  final  judgment  with- 
out any  unnecessary  delay.  And  it  was  to  accomplish  this 
object,  that,  instead  of  limiting  the  time  for  appealing  to  the 
Supreme  Court  to  five  years,  as  in  the  act  of  1803,  it  is  reduced 
to  four  months.  But  if  this  appeal  can  be  maintained,  there  is 
no  limitation  in  cases  of  this  kind.  For  here,  after  filing  his 
appeal  in  the  clerk's  office,  it  has  been  suffered  to  remain  there 
for  nearly  six  years,  without  any  citation  to  notify  the  district 
attorney  that  an  appeal  had  been  prayed,  or  taking  any  step 
to  prosecute  it.  This  entry  without  a  citation  was  a  mere 
nullity. 

Upon  both  of  the  grounds,  therefore,  above  stated,  the 
appeal  must  be  dismissed. 

1  DiBTiNouisuED.  Daytou  v.  Lash,  6  Id.,  451;  City  qf  WaakingUmy,  Den- 

4  Otto,  112.   Cited.  Castro  v.  United  niaon,  Id.,  400;  EdmonxouY,  Bloom' 

States,  8  WaU.,  50;  Kail  v.  Wetmore,  stUre,  7  Id.,  309. 
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Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Superior  Court  of  the  District  of  East  Florida, 
and  it  appearing  to  the  court  here  that  this  appeal  is  barred  by 
the  lapse  of  time,  and  that  the  citation  is  not  signed  as  directed 
by  the  act  of  Congress,  it  is  therefore  now  here  considered 
and  decreed  by  this  court,  that  this  cause  be  and  the  same 
is  hereby  dismissed,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  Superior  Court,  to  be  proceeded 
in  according  to  law  and  justice. 


<^»»» 


•  William  C.  Brasheab,  Plaintiff  in  error,  v.  John  Y. 
Mason,  Secretary  of  the  Navy,  Defendant. 

Under  the  joint  resolutions  of  Congress,  providing  for  the  annexation  of 
Texas  to  the  United  States,  the  officers  of  the  navy  of  Texas  did  not  pass 
into  the  naval  service  of  the  United  States.  The  transfer  of  the  navy  of 
Texas  related  exclusively  to  the  ships  of  war  and  their  armaments. 

A  mandamus  against  the  Secretary  of  the  Navy  will  not  lie  at  the  instance  of 
an  officer,  to  enforce  the  payment  of  his  pay.^ 

iCiTBD.    Ex  parte    De    Groot,  6  demand.    Compare  State  v.  Clintonj 

WalL,  497.    S.  P.     United  States  v.  28  La.  Ann.,  47;  Same  ▼.  Same,  Id., 

Guthrie,  17  How.,  284.  72;    Bvffington  v.    Clinton,  Id.,  132; 

It  is  well  settled  that  a  mandamiLs  State  v.  Johnson,  Id.,  982;  State  v. 

wlU  not  lie  to  the  head  of  a  depart-  Hobart,  12  Nev.,  406;  McLaughlin  v. 

ment  to  compel  the  performance  of  County  CommWs,    7    So.  Car.,  375; 

any  other  than  a  purely  ministerial  Chalk  v.  Darden,  47  Tex.,  4.38;  Milli- 

mcL    Decatur  v.  Paulding,  14  Pet.,  nerv.  Harrison,  32  Gratt.  (Va.),  422; 

487;  United  States  y.  Seaman,  17  Id.,  State  v.  Hoffman,  35  Ohio  St.,  435; 

225.    In  Meeside  v.  Walker,  11  How.,  Ambler  v.  Auditor-Oenerat,  38  Mich., 

272,  a  mandamus  to  the  Secretary  of  746;  Peters y.  Massey,  33 Gratt.  (Va.), 

the  Treasury,  to  compel  the  payment  368;  Pritchard  v.  Woodruff,  36  Ark., 

of  a  debt  due  by  the  United  States,  196.  The  performance  of  even  a  mere 

was  refused,  because  no  appropriation  ministerial  duty  bv  a  public  officer, 

had  been  made.    See  also  (fommon-  will  not  be  compelled  by  mandamus, 

wealth  V.  Boutwell^  13  Id.,  526.    In  where  the  evidence  shows  that  his 

United  States  v.  The  Commissioner,  ability  to  perform  such  duty  depends 

5  Wall,  563,  and  in  The  Secretary  v.  on  the  co-operative  action  of  a  third 

McGarrahan,  9  Id.,  2$^,  the  writ  was  person  who  is  not  before  the  court, 

refused,  to  compel  the  Secretary  of  the  State  v.  Cavanac,  30  La.  Ann.,  Pt.  I., 

Interior  to  issue  a  patent  for  land.  237.     The  writ  will  lie  to  compel  the 

Mandamus  to  the  fiscal  officers  of  State  Auditor  to  draw  a  warrant  on 

the  state,  was  denied  a  creditor  of  the  the  treasurer:    whether   payment  of 

state,  in  State  v.  Dubuelet,  28  La.  the  warrant  be  made  or  not,  rests  with 

Ann.,  85,  and  in  State  v.  Brown,  Id.,  the  latter  officer.     State  v.  Clinton, 

103.    In  State  y.  Smith,  8  So.  Car.,  supra ;  State y,  JumeUSO  La.  Ann., 

127,  it  is  held  that  a  mandamuji  re-  Pt.  II.,  861.    A  governor  of  a  State 

quinng  a  fiscal  officer  of  the  State  to  will  not  be  compelled  by  mandamus 

make  payment  of  a  demand,  will  be  to  issue  state  bonds,  ordered  to  be 

refused,  unless  the  relator  shows  that  issued,  by  the  legislature.  Jonesboro\ 

the  respondent  is  in  charge  and  con-  <fcc.,    Tump.  Co.  v.  Brown,  8  Baxt. 

trol  of  funds  legally  applicable  to  the  (Tenn),  490;  but  the  performance  of 
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This  case  was  brought  up  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  county  of  Washington. 

It  was  an  application  to  the  Circuit  Court  for  a  mandamus, 
under  circumstances  which  are  thus  stated  by  that  court  in  its 
opinion. 

William  C.  Brashear  petitioned  the  court  for  a  rule  on  John 
Y.  Mason,  Secretary  of  the  Navy  of  the  United  States,  to  show 
cause  why  a  mandamus  should  not  issue,  commanding  him,  as 
Secretary  of  the  Department  of  the  Navy,  to  cause  payment 
to  the  petitioner  of  his  just  dues  as  an  oificer  in  the  navy  for 
the  time  past  since  the  annexation  of  Texas  to  the  United 
States. 

The  petitioner  states,  that,  in  pursuance  of  the  constitution 
and  laws  of  the  republic  of  Texas,  he  was,  on  the  23d  of  June, 
1846,  by  the  then  president  of  the  said  republic,  commissioned 
as  a  commander  in  the  navy  of  the  republic,  and  forthwith 
entered  into  service  under  orders  from  the  department  of  war 
in  Texas,  and  continued  in  that  service  from  the  23d  of  Sep- 
tember, 1844,  thenceforth,  and  was  so  in  service  when  the 
joint  resolution  of  the  Congress  of  the  United  States  passed 
for  annexing  Texas  to  the  United  States  was  approved,  and 
when  the  said  state  of  Texas  was  admitted  into  the  Union  and 
Confederacy  of  the  United  States  of  America,  and  was  actually 
in  service  and  a  commander  in  the  navy  of  Texas  when  the 
ship  Austin,  brigs  Wharton  and  Archer,  and  schooner  San 
Bernard,  armed  vessels  of  war  of  and  belonging  to  the  Texan 
navy,  were  delivered  over  to  the  United  States,  under  the 
terms  and  articles  of  compact  and  agreement  between  the 
United  States  of  America  and  the  republic  of  Texas ;  and  as 
such  he  is  advised  that  he  is  in  good  faith,  and  in  accordance 
with  the  said  articles  of  agreement,  compact,  and  treaty  of 
annexation,  an  officer  in  the  navy,  and  entitled  to  his  pay  and 
emoluments  from  the  United  States. 

The  petitioner  further  states,  that  he  never  has  resigned  his 
commission,  nor  been  cashiered,  nor  dismissed ;  that  he  has 
♦dSl  regularly  reported  himself  for  duty  under  the  said  com- 
J  mission  *to  the  Secretary  of  the  Navy  of  the  United 
States,  and  has  demanded  his  pay  as  an  officer,  but  the  Secre- 
tary of  the  Navy  of  the  United  States  has  hitherto  refused, 
and  yet  refuses,  to  pay  him,  or  to  recognize  him  as  an  officer 

a  mere  ministerial  duty,  not  resting  in  lorn,  100  111.,  472.    In  Pennsylvania, 

the  governor's  discretion,  may  be  en-  the  courts  have  no  power  to  issue  this 

forced  by  the  writ.      Gray  v.  State,  writ  to  state  officers.     CommonvoeaWi 

72  Ind.,  667;  and  see  Berryman  v.  v.  Wickersham,  90  Pa.  St.,  311. 
FerklaMy  55  CaL,  488;  People  v.  ChOr 
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of  the  navy.  He  states  further,  that  he  is  informed  and 
advised  by  counsel  learned  in  the  law,  that  for  his  pay  and 
emoluments  as  an  officer  of  the  navy  of  Texas,  transferred  to 
the  United  States  by  the  terms  of  the  annexation  aforesaid,  he 
is  entitled  to  have  and  receive,  up  to  the  1st  of  October,  1847, 
the  sum  of  $2,100  ;  whereof  he  has  received  from  the  treasury 
of  the  United  States  no  more  than  the  sum  of  $689.20,  which 
was  paid  him  by  order  of  the  Secretary  of  the  Navy  of  the 
19th  of  March,  1847.  And  he  is  also  advised,  that  he  is 
entitled  to  his  continuing  pay  and  rank  as  an  officer  in  the 
navy  of  the  United  States,  by  virtue  of  the  said  agreement, 
compact,  treaty,  and  transfer  before  mentioned. 

Notwithstanding  all  which,  the  Secretary  of  the  Navy  of  the 
United  States  refuses  to  order  payment  to  him  for  the  time 
past  since  the  said  annexation  and  transfer,  or  to  recognize  him 
as  an  officer  in  the  navy  of  the  United  States. 

That  part  of  the  second  section  of  the  joint  resolution  of 
the  1st  March,  1845,  for  annexing  Texas  to  the  United  States, 
which  is  applicable  to  this  case,  is  in  the  following  words  : — 

"  Said  state,  when  admitted  into  the  Union,  after  ceding  to 
the  United  States  all  public  edifices,  fortifications,  barracks, 
ports  and  harbors,  navy  and  navy-yards,  docks,  magazines, 
arms,  armaments,  and  all  other  property  and  means  pertaining 
to  the  public  defence,  belonging  to  said  republic  of  Texas, 
shall  retain  all  the  public  funds,  debts,  taxes,  and  dues  of 
every  kind,  which  may  belong  to,  or  may  be  due  and  owing, 
said  republic ;  and  shall  also  retain  all  the  vacant'and  unap- 
propriated lands  lying  within  its  limits,  to  be  applied  to  the 
payment  of  the  debts  and  liabilities  of  the  said  republic  of 
Texas ;  and  the  residue  of  said  lands,  after  discharging  the 
said  debts  and  liabilities,  to  be  disposed  of  as  the  said  state 
may  direct;  but  in  no  event  are  said  debts  and  liabilities  to 
become  a  charge  upon  the  government  of  the  United  States." 

The  Circuit  Court  overruled  the  motion  for  a  mandamus, 
and  rejected  the  prayer  of  the  petition,  to  which  judgment 
Brashear  excepted,  and  upon  this  exception  the  case  came  up 
to  this  court. 

It  was  argued  by  Mr,  Bibb  and  Mr,  Jones^  for  the  plaintiff 
in  error,  and  by  Mr.  Clifford  (Attorney-General),  for  the 
Secretary  of  the  Navy. 

A  portion  of  the  argument  on  behalf  of  the  plaintiff  in 
error  was  as  follows: — 

•Whether  the  applicant  has  a  right  to  the  money  r*QA 
which  he  demands  by  his  petition  and  motion  depends     ^ 
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upon  the  pi'oper  meaning  and  effect  of  that  part  of  the  con- 
vention for  annexation  and  union  which  relates  to  the  cession 
by  Texas  of  her  "  navy,"  and  the  acceptance  thereof  by  the 
United  States. 

The  proposition  flowed  from  the  United  States  to  Texas. 
Texas  accepted,  and  made  the  concession  and  delivery,  in 
compliance  with  her  sense  of  the  proposition ;  and  the  United 
States  accepted. 

The  first  question  is.  What  is  the  sense  in  which  this  con- 
dition was  presented  by  the  United  States,  and  the  sense  in 
which  Texas  accepted  ? 

This  may  be  solved  by  considering,  first,  the  meaning  of  the 
word  "  navy,"  as  established  by  general  use ;  second  by  the 
circumstances  of  the  parties  proposing  and  accepting ;  third, 
by  the  conduct  of  the  parties  in  acting  under  the  convention 
immediately  after  it  was  ratified. 

1.  As  to  the  meaning  established  by  use,  "navy"  is  a 
mixed  mode  of  speech,  a  complex  idea,  including  the  insen- 
sible, inert  matter  whereof  the  vessels  of  war  are  composed ; 
also  the  armaments  and  equipments ;  and  also  the  active, 
living  bodies  and  minds  necessary  to  give  mobility,  direction, 
utility,  and  efficiency  to  the  vis  inertice  of  the  vessels  and 
armaments. 

Inanimate  matter  cannot  think,  plan,  protect,  drive  off,  pui^ 
sue.  blockade,  and  give  safe  convoy.  Officers  and  sailors  are 
indispensably  necessary  to  make  a  navy. 

The  idea  of  a  navy  composed  solely  of  vessels  and  guns, 
without  officers  and  seamen,  is  as  absurd  as  the  idea  of  an 
army  composed  solely  of  muskets,  swords,  pistols,  and  big 
gunSn  without  officers  and  soldiers  to  wield  them. 

The  law  of  the  United  States  entitled  "  An  act  for  the  bet- 
ter government  of  the  navy  of  the  United  States  "  (2  Stat,  at 
L.,  45),  contains  forty-two  articles  to  rule  and  govern  the 
officers  and  privates  in  the  navy  of  the  United  States,  which 
is  an  authoritative  definition,  not  to  be  gainsaid,  that  officers 
and  privates  are  component  parts  of  a  navy.  The  law  of  the 
navy  is  to  govern  the  officers  and  the  privates  who  compose 
the  navy,  not  to  govern  ships  and  guns,  that  cannot  offend 
nor  commit  crimes,  nor  be  the  subjects  of  accusation  before 
naval  courts-martial. 

2.  As  to  the  circumstances  of  the  parties  proposing  the 
cession  and  making  the  cession  of  the  navy  and  navy-yards, 
docks,  ports,  and  harbors,  the  United  States,  by  their  Con- 
*951     8^it^ti<^^i  ^^^  power  "  to  provide  and  maintain  a  navy ; " 

-■     their  *situation,  interests,  and  duties  impeiiously  de- 
manded the  execution  of  that  power.     The  state  of  Texas,  if 
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admitted  into  the  Union,  could  no  longer  keep  ships  of  war  in 
time  of  peace  without  the  consent  of  Congress ;  and  yet  a  navy 
would  be  essential  to  guard  and  protect  the  coasts  and  har- 
bors of  Texas  after  the  union,  as  it  had  been  before  the  pro- 
posed conditions  and  guarantees  for  the  union.  The  people 
and  government  of  Texas  could  not,  did  not,  understand  the 
proposal  to  cede  the  navy  to  the  United  States  as  intended  to 
destroy  it,  any  more  than  that  the  proposal  to  cede  the  ports 
and  harbors  was  intended  by  the  United  States  for  the  pur- 
pose of  obstructing  or  rendering  them  useless.  The  natural 
sense  in  which  they  were  presented,  understood,  and  accepted 
was,  that  the  navy,  ports,  and  harbors  were  to  be  maintained, 
preserved,  and  used  for  their  several  and  appropriate  purposes. 

But  the  circumstances  under  which  the  people  and  govern- 
ment of  Texas  were,  in  relation  to  their  navv,  so  well  known 
to  public  history  and  to  fame,  forbid  the  idea  that  the  United 
States  intended  the  proposal,  or  that  Texas  would  have  acceded 
to  it,  as  containing  a  violation  of  the  obligations  due  to  the 
officers  of  the  navy,  who  had  so  repeatedly,  so  gallantly,  so 
gloriously,  and  so  usefully  fought  the  enemies  of  Texas,  beat 
off  the  foes  who  came  to  invade,  pursued  them  into  their  own 
ports  and  harbors,  there  blockaded  them,  and  levied  contribu- 
tions to  assist  the  means  of  Texas  in  their  war  of  indepen- 
dence. The  many  naval  battles  between  the  vessels  of  war 
of  Texas  and  those  of  Mexico,  in  the  year  1836,  and  after,  in 
which  the  navy  of  Texas  fought  against  the  very  superior 
force  of  the  Mexicans,  always  sustaining  the' honor  of  the  flag, 
and  adding  new  brilliancy  to  the  lone  star,  were  just  founda- 
tions of  national  pride,  as  well  as  of  national  gratitude  towards 
the  navy.  The  belief,  that,  by  the  proposal  for  ceding  the 
navy  of  Texas  to  the  United  States,  the  officers  would  have 
been  deprived  of  their  commissions  and  pay  in  the  navy  so 
transferred,  turned  adrift  to  seek  a  precarious  subsistence  in 
some  other  calling,  for  which  their  long  and  gallant  services 
in  the  navy  of  Texas  had  unfitted  them,  would  of  itself  have 
been  cause  for  rejecting  the  proposal  on  the  part  of  Texas. 
Such  fell  ingratitude  would  have  tarnished  the  escutcheon  of 
Texas.  The  words  of  the  proposal,  the  circumstances  of  the 
parties  to  the  convention,  the  end  proposed,  left  no  ground 
for  suspicion,  that  such  an  act  of  injustice  and  ingratitude  to 
the  officers  of  the  navy  was  concealed  in  the  proposal  made 
by  the  United  States. 

8.  The  conduct  of  the  parties  in  acting  under  the  conven- 
tion  immediately   after  it  was  ratified. — The  govern-     r^^^ 
ment  *of   Texas   issued  an  order  to    the  commander     ^ 
of  the  navy  for  delivery  to  the  United  States;  the   United 
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States  received  the  navy  for  officers,  privates,  and  vessels, 
and  kept  them  in  service  and  pay  for  the  time  shown  in  the 
petition  and  the  documents.  Texas  had  no  standing  army, 
nor  officers  of  a  regular  army  upon  permanent  establishment. 
She  had  some  companies  of  rangers  enlisted  as  volunteers  for 
the  limited  period  of  three  months,  not  expired  when  Texas 
was  admitted  into  the  Union.  These  rangers,  with  the  noted 
gallant  Major  Jack  Hays  at  their  head,  were  turned  over  to 
the  command  of  General  Taylor,  served  out  the  time  for 
which  they  had  been  enrolled,  and  performed  under  his  com- 
mand eminent  services  well  known  to  fame. 

Such  were  the  actings  and  doings  by  the  parties  to  this 
convention,  when  the  mutual  sense  of  its  meaning  was  fresh 
in  memory,  and  the  faith  of  the  treaty  prevailed. 

The  word  "navy,"  as  used  in  the  Constitution  of  the  United 
States,  has  never  been  supposed  by  any  one  to  mean  ships 
only.  By  established  usage,  and  by  various  acts  of  Congress^ 
"navy"  comprehends  both  ships  and  men. 

There  is  nothing  in  the  convention  itself,  nor  in  the  circum- 
stances attending  the  parties,  nor  in  the  end  proposed,  which 
requires  that  the  terms  of  the  convention  should  be  under- 
stood in  a  confined,  restrictive  sense.  On  the  contrary,  all 
the  circumstances  unite  in  requiring  the  expressions  to  be 
taken  in  the  most  extensive  sense.  For  surely  the  authors  of 
the  proposal,  and  the  party  accepting  it,  did  use  the  word 
"  navy "  in  its  extensive  sense,  because  it  was  applied  to  the 
existing  navy  of  Texas,  known  to  be  armed,  officered,  and 
manned;  known  to  have  gloriously  fought  the  battles  of 
Texas,  and  kept  in  check  the  naval  power  of  Mexico,  which 
nation  had  not  then  acknowledged  the  independence  of  Texas, 
but  kept  up  the  threat  to  subdue  the  spirit  of  the  revolted 
province  and  subject  it  to  the  Mexican  power. 

The  counsel  for  the  plaintiff  in  error  then  proceeded  to 
show,  from  several  other  considerations,  that  the  word  "navy" 
must  be  construed  to  include  officers  and  men. 

Mr.  Clifford  (Attorney-General),  contra. 

There  are  several  views  of  this  question,  either  of  which, 
as  it  seems  to  me,  is  conclusive  against  him.  He  claims  pay 
as  an  officer  of  the  United  States  navy. 

It  is  contended  that  the  joint  resolution  of  March,  1845, 
makes  him  such  officer.  The  construction  contended  for  by 
the  petitioner  is  founded  entirely  on  the  meaning  which  he 
puts  upon  the  word  "navy,"  which  in  my  judgment  is  entirely 
erroneous,  and  cannot  be  sustained.  The  resolution  contained 
the  terms  of  a  compact  between  two  sovereign  and  indepen 
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dent  States,  and  bv  its  second  condition  clearl)-  contemplated 
•nothing  more  than  an  agreement  as  to  the  public  property, 
means,  resources,  and  liabilities  of  Texas.  It  was  the  publie 
property^  and  that  alone,  which  was  embraced  in  that  pro- 
vision. Texas  was  to  retain  certain  public  property,  and  meet 
her  own  liabilities ;  all  the  residue  of  her  means  of  public  or 
national  defence  was  to  be  "cerfejtf "  to  the  United  States, — a 
term  of  grant  evidently  applicable  to  property  and  not  to  per- 
sons. No  ingenuity  can  change  the  obvious  meaning  and 
sense  of  a  law  so  plainly  written. 

The  condition,  it  will  be  observed,  is  confined  to  acts  to  be 
done  by  Texas,  and  not  to  duties  to  be  assumed  by  the  United 
States.  Texas  binds  herself,  by  acceding  to  the  terms  of  the 
resolution,  to  cede  her  navy  and  other  public  property.  The 
petitioner  held  a  commission  under  Texas,  and  had  taken  the 
oath  of  allegiance  to  her.  This  did  not  establish  an}  iiuch 
relation  between  the  officer  and  the  government  as  authorized 
the  government  to  transfer  him  to  the  United  States,  into 
official  responsibilities  to  which  he  had  not  assented,  and  to 
which  his  commission  did  not  bind  him.  Still  less  can  the 
United  States  be  held  to  have  taken  him  into  their  service  by 
that  condition,  which  imposed  on  them  no  duties.  The  con- 
struction contended  for  would  be  placing  the  United  States  in 
the  attitude  of  proposing  impossible  conditions  to  the  govern- 
ment of  Texas,  for  how  could  Texas  cede  the  services  of  her 
citizens  ? 

By  a  proviso  in  the  naval  appropriation  act  of  4th  August,, 
1842  (6  Stat,  at  L.,  500),  it  is  declared,  "  That,  until  otherwise 
ordered  by  Congress,  the  officers  of  the  navy  shall  not  be 
increased  beyond  the  number  in  the  respective  grades  that 
were  in  the  service  on  the  1st  day  of  January,  1842."  The 
construction  contended  for  is  inconsistent  with  this  provision 
of  law,  and  no  implication  arising  under  the  resolution  of 
March,  1845,  can  be  held  as  repealing  it.  This  test  as  to  the 
intention  of  Congress  is  conclusive. 

But,  further,  the  construction  contended  for  is  wholly  incon- 
sistent with  the  power  of  a})pointment,  which,  by  the  Consti- 
tution, is  vested  in  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  It  is  unnecessary  to  consider  any  of 
the  qualifications  annexed  to  that  provision  of  the  Constitu- 
tion, as  it  is  very  certain  they  can  have  no  application  to  the 
present  case.  It  will  not  be  disputed,  that  officers  in  the  navy 
of  the  United  States,  under  existing  laws,  must  be  appointed 
and  commissioned  by  the  President. 

Cijugress  has  no  power,  either  by  treaty  or  by  act  of  ordi- 
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nary  legislation,  to  abrogate  this  constitutional  provision.  It 
*Qftl  ^®  presumed  no  authority  can  be  found  for  the  preten- 
-'  sion,  that  *Congre8s  can  supersede  the  necessity  of  an 
appointment  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  in  order  to  constitute  an  officer  in  the 
navy  of  the  United  States ;  and  certainly  no  person  can  be 
entitled  to  pay  as  such,  without  a  commission  from  the  Presi- 
dent, under  the  existing  laws.  Such  a  proposition,  so  subver- 
sive of  the  Constitution,  cannot  be  seriously  entertained. 

What  was  the  remedy  sought  by  the  petitioner?  It  was, 
that  the  Circuit  Court  should  issue  a  writ  of  mandamus,  direct- 
ing the  Secretary  of  the  Navy  to  pay  a  sum  of  money  to  the 
petitioner,  which  he  alleges  is  due  to  him  as  an  officer  of  the 
United  States  navy.  At  all  times  this  remedy  is  used  by  the 
court  with  extreme  caution,  and  never  in  a  doubtful  case  ;  and 
only  to  compel  the  performance  of  a  mere  ministerial  act,  or 
to  do  some  specific  thing  enjoined  by  law,  in  which  the  party 
has  no  discretion.  Surely  this  is  not  a  case  in  which  this 
power  of  the  court  should  be  exercised. 

The  petitioner  has  mistaken  his  remedy.  Congress  appro- 
priates money  for  the  pay  of  officers  and  men  of  the  United 
States  navy ;  and  the  right  of  an  officer  to  pay  attaches  as  a 
necessary  consequence  to  the  rank  conferred  by  his  commis- 
sion.    Has  he  established  his  rank?     Certainly  not. 

But  even  if  he  has  established  his  rank,  the  Secretary  of  the 
Navy  can  neither  pay  him  nor  withhold  his  pay ;  that  is  a 
question  for  the  accounting  officers  of  the  treasury,  over 
whom,  in  this  respect,  the  navy  department  can  assume  no 
control.  The  sum  stated  by  the  petitioner  as  received  by 
order  of  the  Secretary  of  the  Navy  was  paid  out  of  the  con- 
tingent fund  of  the  department  for  services  rendered  by  the 
petitioner,  which  might  have  been  performed  by  any  citizen 
holding  no  commission  in  the  navy.  That  fund  is  not  charge- 
able with  the  pay  of  officers  and  men,  as  is  too  well  known  to 
require  any  reference  to  the  law.  The  appropriation  for  pay 
is  under  the  general  superintendence  of  the  Secretary  of  the 
Treasury,  and  no  account  for  such  pay  can  be  allowed  until  it 
shall  have  been  passed  by  the  accounting  officers  in  the  last- 
named  department.  The  sum  paid  to  the  petitioner  was  for 
services  rendered  in  taking  chai'ge  of  the  property  f>f  the  United 
States,  and  not  as  being  due  him  as  an  officer.  The  peti- 
tioner's account  as  presented  shows  this.  The  Secretary  of 
the  Navy  expressly  refused  to  recognize  the  petitioner  as 
an  officer  of  the  navy  of  the  United  States.  *  See  Secretary's 
letter. 

The  reasons  assigned  by  the  Circuit  Court  for  refusing  tiie 
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rule  are  so  entirely  satisfactory  and  conclusive,  in  the  view 
which  I  take  of  the  question,  that  T  deem  it  wholly  unneces- 
sary to  pursue  the  argument,  and  have  only  to  append  ^^iqq 
a  copy  •of  that  opinion  for  the  consideration  of  the  ^ 
court,  and  to  ask  their  attention  to  the  fact,  which  appears  by 
the.  record,  that  Brashear's  commission  in  the  Texas  navv 
bears  date  s^ihsequent  to  the  passage  of  the  joint  resolution  of 
Congress. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  held  in  and  for 
the  District  of  Columbia. 

The  plaintiff  made  application  to  the  court  below  for  a 
mandamus  against  the  defendant,  to  compel  the  payment  of 
$2100  arrearages  of  pay  due  him  from  the  government  as  a 
commander  in  the  navy  of  the  United  States,  which  applica- 
tion was  founded  on  the  following  state  of  facts  : 

The  plaintiflF  was  appointed  a  commander  in  the  navy  of  the 
republic  of  Texas  on  the  23d  of  September,  1844,  and  con- 
tinued in  its  service  down  to  the  annexation  of  the  republic 
to  the  United  States,  in  pursuance  of  the  joint  resolutions  of 
Congress,  March  1,  1845,  and  until  Texas  was  admitted  into 
the  Union  as  one  of  the  states  of  the  confederacy,  and  was  in 
the  actual  service  of  that  republic  at  the  time  when  its  navy, 
consisting  of  four  vessels  of  war,  was  delivered  over  to  the 
authorities  of  the  United  States,  according  to  the  terms  of 
annexation. 

The  plaintiff  insists,  that,  according  to  the  terms  and  condi- 
tions of  the  compact  between  the  two  countries,  on  the  trans- 
fer of  the  navy  of  Texas  to  the  United  States,  and  their 
acceptance  of  the  same,  he  became  an  officer  of  the  United 
States  navy,  and  entitled  to  his  pay  and  emoluments  as  such. 

He  further  states,  that  he  had  reported  himself  to  the  Sec- 
retary of  the  Navv  for  duty,  and  had  demanded  his  pay  of  the 
same ;  but  that  tne  Secretary  had  refused  to  recognize  him  as 
an  officer  of  the  navy,  or  to  make  any  payment  to  him  as  such. 

The  court  below  refused  the  mandamus,  and  dismissed  the 
application* 

Tlie  case  is  now  before  us  for  review. 

It  is  not  pretended  that  there  has  been  any  stipulation, 
either  by  act  of  Congress  or  by  treatj^^  between  this  govern- 
ment and  Texas,  by  which  the  officers  of  her  navy  were  to 
become  incorporated  into  the  navy  of  the  United  States,  as  a 
consequence  of  the  annexation ;  but  it  is  supposed  to  result 
from  a  proper  construction  and  understanding  of  one  of  the 
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stipulations  contained  in  the  second  joint  resolution  of  March 
1,  1845.     The  part  material  is  as  follows : — 

"  Said  state  (Texas),  when  admitted  into  the  Union,  after 
ceding  to  the  United  States  all  public  edifices,  fortifications, 
♦1001  l>*^rracks,  ports  and  harbors,  navy  and  navy-yards, 
J  docks,  magazines,  *arms,  armaments,  and  all  other  prop- 
erty and  means  pertaining  to  the  public  defence  belonging  to 
Texas,  shall  retain  all  the  public  funds,"  &c.  (5  Stat,  at  L., 
p.  797.) 

The  argument  is,  that  the  term  "  navy  "  properly  includes, 
not  only  the  vessels  of  war,  their  armaments  and  equipments, 
but  also  the  usual  complement  of  officers  and  crew  on  board 
the  respective  vessels ;  and  that  it  is  in  this  sense  the  term  is 
used,  and  should  be  understood,  in  the  joint  resolutions. 

We  think  not,  but,  on  the  contrary,  are  of  opinion  that  it 
relates  exclusively  to  the  ships  of  war  and  their  armaments 
belonging  to  the  naval  establishment  of  Texas,  which,  accord- 
ing to  the  compact,  were  to  become  the  property  of  the  United 
States. 

The  two  governments  were  not  negotiating  about  persons 
holding  public  employments  in  Texas,  or  in  respect  to  any 
place  or  provision  for  that  class,  on  the  breaking  up  of  the  old 
government  and  its  reconstruction  for  admission  into  the 
Union,  but  in  respect  to  her  public  property,  which  she  was, 
generally,  disabled  from  holding,  under  the  Constitution  of 
the  United  States,  after  her  admission,  as  it  fell  under  the 
jurisdiction  and  direction  of  the  federal  government. 

The  resolution  provides  for  ceding  to  the  United  States  all 
public  edifices,  fortifications,  barracks,  ports  and  harbors, 
navy  and  navy-yards,  docks,  magazines,  &c.,  and  all  other 
property  and  means  pertaining  to  the  public  defence. 

The  phraseology  is  appropriate  for  the  purpose  of  conveying 
the  property  of  the  one  government  to  the  other,  but  exceed- 
ingly inapt  and  unfortunate  if  intended  to  embrace  persons  or 
public  officers,  as  contended  for  by  the  plaintiff. 

The  argument  in  favor  of  including  the  officers  of  the  navy 
of  Texas  in  the  transfer  of  the  ships  might  be  urged  with 
equal  force  by  the  officers  and  hands  in  charge  of  the  navy- 
yard,  or  of  those  at  the  time  in  charge  of  the  fortifications; 
for  the  term  ''  navy,"  in  the  connection  in  which  it  is  used,  no 
more  includes,  ex  vi  termini^  the  officers  and  crew  on  board, 
than  the  term  "navy  yard"  includes  the  officers  and  hands  in 
charge  of  that  part  of  the  public  property,  or  the  term  "forti- 
fications" includes  the  officers  and  soldiers  of  the  republic 
engaged  in  manning  them. 
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The  construction  contended  for  we  think  altogether  inad- 
missible, and  properly  rejected  by  the  court  below. 

We  are  also  of  opinion,  that  if  the  plaintiff  had  made  out 
a  title  to  his  pay  as  an  oflRcer  of  the  United  States  navy,  a 
mandamus  would  not  lie  in  the  court  below  to  enforce  the 
payment. 

The  Constitution  provides,  that  no  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of  appropriations  r«-|A-i 
made  *by  law.  (Art.  I.,  §  9.)  And  it  is  declared  by  ^ 
act  of  Congress  (3  Statutes  at  Large,  p.  689,  §  3),  that  all 
moneys  appropriated  for  the  use  of  the  war  and  navy  depart- 
ments shall  be  drawn  from  the  trea>ury  by  warrants  of  the 
Secretary  of  the  Treasury,  upon  the  requisitions  of  the  Sec- 
retaries of  these  departments,  countersigned  by  the  second 
comptroller. 

And,  by  the  act  of  1817  (3  Stat,  at  L.,  p.  867,  §§  8,  9),  it 
is  made  the  duty  of  the  comptrollers  to  countersign  the  war- 
rants only  in  cases  when  they  shall  be  warranted  by  law. 
And  all  waixants  drawn  by  the  Secretary  of  the  Treasury 
upon  the  treasurer  shall  specify  the  particular  appropriations 
to  which  the  same  shall  be  charged ;  and  the  moneys  paid  by 
virtue  of  such  warrants  shall,  in  conformity  therewith,  be 
charged  to  such  appropriations  in  the  books  kept  by  the 
comptrollers ;  and  the  sums  appropriated  for  each  branch  of 
expenditure  in  the  several  departments  shall  be  solely  applied 
to  the  object  for  which  they  are  respectively  appropriated, 
and  no  others.     (2  Stat,  at  L.,  p.  585,  §  1). 

Formerly,  the  moneys  appropriated  for  the  war  and  navy 
departments  were  placed  in  the  treasury  to  the  credit  of  the 
respective  secretaries.  That  practice  has  been  changed,  and 
all  the  moneys  in  the  treasury  are  in  to  the  credit  or  in 
the  custody  of  the  treasurers,  and  can  be  drawn  out,  as  we 
have  seen,  only  on  the  warrant  of  the  Secretary  of  the 
Treasury,  countersigned  by  the  comptroller.^ 

In  the  case  of  ]xLr%,  Decatur  v.  Paviding  (14  Pet.,  497),  it 
was  held  by  this  court  that  a  mandamus  would  not  lie  from 
the  Circuit  Court  of  this  District  to  the  Secretary  of  the  Navy 
to  compel  him  to  pay  to  the  plaintiff  a  sum  of  money  claimed 
to  be  due  her  as  a  pension  under  a  resolution  of  Congress. 
There  was  no  question  as  to  the  amount  due,  if  the  plaintiff 
was  properly  entitled  to  the  pension ;  and  it  was  made  to 
appear,  in  that  case,  affirmatively,  on  the  application,  that  the 
pension  fund  was  ample  to  satisfy  the  claim.     The  fund,  also, 
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was  under  the  control  of  the  secretary,  and  the  moneys  paya- 
ble on  his  own  warrant. 

Still  the  court  refused  to  inquire  into  the  merits  of  the 
claim  of  Mrs.  D.  to  the  pension,  or  to  determine  whether  it 
was  rightfully  withheld  or  not  by  the  secretary,  on  the  ground 
that  the  court  below  had  no  jurisdiction  over  the  cai^e,  and, 
therefore,  the  question  not  properly  before  this  court  on  the 
writ  of  error. 

The  court  say,  that  the  duty  required  of  the  secretary  by 
the  resolution  was  to  be  performed  by  him  as  the  head  of  one 
of  the  executive  departments  of  the  government,  in  the  ordi- 
*1091  '^^^y  discharge  of  his  official  duties;  that  in  general, 
J  such  *dutie8,  whether  imposed  by  act  of  Congress  or 
by  resolution,  are  not  mere  ministerial  duties;  that  the  head 
of  an  executive  department  of  the  government,  in  the  admin- 
istration of  the  various  and  important  concerns  of  his  office^ 
is  continually  required  to  exercise  judgment  and  discretion; 
and  that  the  court  could  not  by  mandamus  act  directly  upon 
the  officer,  and  guide  and  control  his  judgment  or  discretion 
in  matters  committed  to  his  care  in  the  ordinary  discharge  of 
his  official  duties.^ 

The  court  distinguish  the  case  from  KendaU  v.  The  United 
States  (12  Pet.,  524),  where  there  was  a  mandamus  to  enforoe 
the  performance  of  a  mere  ministerial  act,  not  involving, 
on  the  part  of  the  officer,  the  exercise  of  any  judgment  or 
discretion. 

The  principle  of  the  case  of  Mrs.  Decatur  is  decisive  of  the 
present  one.  The  facts  here  are  much  stronger  to  illustrate 
the  inconvenience  and  unfitness  of  the  remedy. 

Besides  the  duty  of  inquiring  into  and  ascertaining  the 
rate  of  compensation  that  may  be  due  to  the  officers,  under 
the  laws  of  Congress,  no  payment  can  be  made  unless  there 
has  been  an  appropriation  for  the  purpose.  And  if  made,  it 
may  have  become  already  exhausted,  or  prior  requisitions  may 
have  been  issued  sufficient  to  exhaust  it. 

The  secretary  is  obliged  to  inquire  into  the  condition  of 
the  fund,  and  the  claims  already  charged  upon  it,  in  order 
to  ascertain  if  there  is  money  enough  to  pay  all  the  accruing 
demands,  and  if  not  enough,  how  it  shall  be  apportioned 
among  the  parties  entitled  to  it. 

These  are  important  duties,  calling  for  the  exercise  of  judg- 
ment and  discretion  on  the  part  of  the  officer,  and  in  wh^ch 


*  Followed.      United    Staten    v.  v.  Din^w an,  7  How.,  129;  Reesidey. 

Seaman,  17  How.,  230;  Uriited  Staten  [^'alk'er,  11  Id.,  390;  2'he  Secretary 

▼.  Guthrie,  Id.,  304.    Cited.    Wilkes  v.  McGarrakan,  9  Wall.,  312.     • 
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the  general  creditors  of  the  government,  to  the  payment  of 
whose  demands  the  particular  fund  is  applicable,  are  inter- 
ested, as  well  as  the  government  itself.  At  most,  the  secre- 
tary is  but  a  trustee  of  the  fund  for  the  benefit  of  all  those 
who  have  claims  chargeable  upon  it,  and,  like  other  trustees, 
is  bound  to  administer  it  with  a  view  to  the  rights  and  inter- 
ests of  all  concerned. 

It  will  not  do  to  say,  that  the  result  of  the  proceeding  by 
mandamus  would  show  the  title  of  the  relator  to  his  pay,  the 
amount,  and  whether  there  were  any  moneys  in  the  treasury 
applicable  to  the  demand ;  for,  upon  this  ground,  any  creditor 
of  the  government  would  be  enabled  to  enforce  his  claim 
against  it,  through  the  head  of  the  proper  department,  by 
means  of  this  writ,  and  the  proceeding  by  mandamus  would 
become  as  common,  in  the  enforcement  of  demands  upon  the 
government,  aA  the  action  of  assumpsit  to  enforce  like  de- 
mands against  individuals. 

For  these  reasons,  we  think  the  writ  of  mandamus  r«iAo 
would  *uot  lie  in  the  case,  and  therefore,  also,  properly  *■ 
refused  by  the  court  below,  and  that  the  judgment  should  be 
afiSrmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  in  this  cause  be  and  the 
same  is  hereby  affirmed. 


The  Heirs  of  C.  and  M.  db  Armas,  Appellants,  v.  The 

United  States. 

An  order  of  the  District  Court,  sustaining  a  demurrer  to  a  petition  because  it 
is  multifarious,  and  because  the  names  of  the  persons  claiming  or  in  posses- 
sion of  the  land  which  the  petitioners  allege  to  belong  to  them  are  not  set 
forth,  is  not  a  final  judgment  or  decree  from  which  an  appeal  lies  to  this 
court.* 

'Cited.    Chappell  v.  Funky  57  Md.,  v.  Farwell,  5  Bradw.  (111.),  240;  Par- 

480.    S.  P.    Miners^  Bank  v.  United  aona  r.  Parker,  3  MacArth.,  9.    A  ^^ 

8taU9,  5  How.,  213;  Slagle  v.  Bod-  cision  overruling  a  demurrer  to  the 

mer,  58  Ind.,  405;  (but  see  Matter  v.  declaration  is  not  final,  and  therefore 

Campbells  llld.,  512);  Cowan  V,  East  not   appealable.     Blakely    v.    Fitike, 

Tennessee,  <fcc.  B.  R.   Co.,    0    Baxt.  Hempst.,  11;    Conniff  v.    Kakn,  54 

(Tepn.),  69;  ^rei>ept.  fi67i6v.^««oc.  Cal.,  283;    Church  v.  Amer.  Rapid 
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This  case  came  up  by  appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Louisiana. 

It  was  a  petition  in  the  District  Court  relating  to  land,  the 
circumstances  of  which  it  is  unnecessary  to  state  any  further 
than  they  are  refeiTcd  to  in  the  opinion  of  the  court,  as  the 
case  went  off  upon  a  point  of  jurisdiction.  It  was  argued  by 
Mr,  S.  S.  Prentiss  and  Mr,  Perin,,  for  the  appellants,  and  Mr. 
Clifford  (Attorney-General),  for  the  United  States. 

That  part  of  the  argument  of  the  Attorney-General  which 
related  to  the  point  of  jurisdiction  was  as  follows : 

On  the  part  of  the  United  States  it  is  contended,  that  the 
Supreme  Court  has  no  jurisdiction  under  the  second  section 
of  the  act  of  1824,  or  under  anv  other  act,  unless  in  cases 
where  the  judgment  or  decree  in  the  court  below  made  final 
disposition  of  the  suit. 

This  point  has  been  repeatedly  ruled,  on  the  twenty-fifth 
section  of  the  Judiciary  Act,  by  the  unanimous  judgment  of 
the  court,  and  is  believed  no  longer  to  be  an  open  question. 
Hr^iton  V.  Moore^  2  Wheat.,  438;  Gibbons  v.  Ogden^  6  Id., 
448  'i  Weston  et  ah  v.  City  Council  of  Charleston^  2  Pet.,  449 ; 
Winn^s  Heirs  v.  Jackson  et  al,^  12  Wheat.,  185. 

"The  word  final  must  be  understood  as  applying  to  all 
judgments  and  decrees  which  determine  the  particular  cause." 
Weston  et  al,  v.  City  Council  of  Charleston^  before  cited,  on 
pages  464,  465. 

*1041  *The  act  of  1824  follows  very  closely  the  require- 
-*  ments  of  the  Judiciary  Act  in  this  respect.  The  second 
section  provides, — "And  in  all  cases  the  party  against  whom 
the  judgment  or  decree  of  the  said  District  Court  may  be 
finally  given  shall  be  entitled  to  an  appeal,  within  one  year 
from  the  time  of  its  rendition,  to  the  Supreme  Court  of  the 
United  States,  the  decision  of  which  court  shall  be  final  and 


Teleg,  Co.^  47  Superior  (N.  Y.),  558.  ley  Bank  v.   Lynch^  76  K.  Y.,  616; 

Nor  Is  an  order  overruling  a  reply  to  Commercial  Bank   v.    Spencer,  Id., 

a  counter-claim,  as  frivolous.  Jones  \.  155;    Gamer  v.   Harmony  Mills,  45 

Ludlam,  74  N.  Y.,  61.     But  in  New  Superior  (N.  Y.),  148.     And,  in  Con- 

Tork  it  is  held  that  a  judgment  for  necticut,  a  decision  on  demurrer  to 

plaintiff  on  the  ground  of  the  frivolous-  the  return  of  an  alternative  manda- 

nens  of  defendants'  demurrer,  is  final  mus,  awarding  the  writ,  is  final  and 

and  apnealable.    Manufacturers*  <fic.  appealable.    If^ew  Haven  dfec  Co,  v. 

Bankv,  ^ier«ted,  6  Daly  (N.  Y.),  160.  State,  44  Conn.,  376.    Where  a  de- 

Andsee^ItoeUv.  JbA7i«on,74N.Y.,80.  murrer  to  a  bill  in  equity  is  to  the 

But  an  order  sustaining  or  overruling  entire  bill,  an  order  overraling  it  is 

a  demiuTcr  is  not  appealable,  wVA  a  appealable.     Chappell   v.    Funky   67 

Ji^gment,  either  final  or  interlocu  «n-y,  Md.,  465;  Hecht  v.   Colquhounj  Id., 

has  been  entered  upon  it.    Miller  v.  563.    In  Alabama  any  decree  sostain- 

SheldoUy  15  Hun  (N.  Y.),  220;  Lacus-  ing  or  overruling  a  demurrer  to  a  bill 

trine  Fertilizer  Co.  v.  Lake  Guano  or  cross-bill,  is  appealable.     Winn  v, 

dc,  Co,,  16  Id.,  484;  CambHdge  VaJr  JHllard,  57  Ala.,  167. 
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conclusive  between  the  parties;  and  should  no  appeal  be 
taken,  the  judgment  or  decree  of  the  said  District  Court  shall, 
in  like  manner,  be  final  and  conclusive." 

The  appeal  is  allowed  only  to  the  party  against  whom  the 
judgment  or  decree  may  be  finally  given;  and,  further,  to 
place  the  point  beyond  doubt,  in  case  no  appeal  be  taken,  it  is 
specially  provided  that  the  judgment  or  decree  of  the  District 
Court  shall  be  final  and  conclusive. 

In  this  case  no  final  decree  was  made.  Some  points  in  the 
demurrer  being  sustained,  the  petitioners  appeal.  The  peti- 
tion is  not  dismissed,  but,  from  aught  that  appears  in  the 
record,  is  still  open  to  a  rehearing.  It  is  clearly  within  the 
discretionary  power  of  the  district  judge  to  allow  the  appel- 
lants to  amend  and  avoid  the  objections  raised.  At  all  events, 
the  final  decree  has  not  been  passed,  and  no  appeal  will  lie. 

The  record  does  not  show  that  the  proceedings  in  the  court 
below  are  closed ;  consequently  no  case  is  made  within  the 
provisions  of  law  authorizing  an  appeal.  The  petition  and 
pleadings  are  still  within  the  control  of  the  court  below. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  is  brought  here  by  appeal  from  the  District  Court 
of  the  United  States  for  the  District  of  Louisiana. 

It  appears  that  a  petition  was  filed  by  the  appellants,  claim- 
ing an  inchoate  title  to  certain  lands,  under  Spanish  grants, 
which  they  alleged  the  United  States  were  bound  to  perfect ; 
but  that  these  lands  had  been  sold  by  the  United  States  to 
divers  persons  unknown  to  the  petitioners.  They  therefore 
prayed  that  the  validity  of  their  claim  might  be  inquired  into, 
and  that  they  be  allowed  to  locate  the  same  number  of  arpents 
upon  the  public  domain,  according  to  the  provisions  of  the 
act  of  Congress  of  May  26,  1824,  §  11,  which  was  extended 
to  Louisiana  by  the  act  of  June  17,  1844. 

The  proceedings  upon  this  petition,  as  stated  in  the  record, 
appear  to  have  been  irregular  and  confused,  and  it  is  unneces- 
sary to  state  them  at  large.  It  is  sufficient  to  say,  that  the 
district  attorney  demurred  to  the  petition,  setting  forth  various 
causes  of  demurrer,  that  the  petitioners  afterwards  amended 
their  petition,  and  that  the  district  attorney  again  r«iAc 
demurred;  *and  after  various  other  proceedings,  the  ^ 
record  states  that  'Hhe  following  judgment  was  entered  on 
the  minutes : — 

•*The  demurrers  to  the  original  and  to  the  amended  petition 
of  petitioners,  submitted  to  the  court  yesterday,  having  been 
considered  by  the  court,  it  is  now  ordered,  adjudged,  and 
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decreed,  that  the  4th  ground  of  demurrer  set  forth  in  the 
demurrer  to  the  original  petition  be  sustained,  and  that  the 
Ist,  2d,  8d,  5th,  6th,  7th,  and  8th  grounds  set  forth  in  said 
demurrer  be  overruled,  it  appearing  that  said  last-mentioned 
grounds  of  demurrer  have  been  removed  by  petitioners' 
amended  petition. 

"It  is  further  ordered,  that  the  1st  and  2d  grounds  of 
demurrer,  set  forth  in  the  demurrer  of  respondents  to  the 
amended  petition  of  petitioners,  be  sustained,  and  that  the  3d 
ground  of  demurrer,  set  forth  in  said  demurrer  to  said 
amended  petition,  be  overruled." 

The  grounds  of  demurrer  sustained  by  the  District  Court 
were,  that  the  petition  was  multifarious,  and  that  the  names 
of  the  persons  claiming  or  in  possession  of  the  land  which 
the  petitioners  alleged  belonged  to  them  were  not  set  forth. 

The  appeal  was  taken  from  the  judgment  above  recited. 
But  evidently  that  judgment  is  not  a  final  judgment  or  decree. 
For  the  petition  is  not  dismissed,  nor  is  the  title  of  the  peti- 
tioners to  the  land  claimed  by  them  finally  adjudicated,  nor 
their  right  to  locate  the  same  number  of  arpents  upon  the 
public  domain.  Nothing  is  decided  but  a  question  of  pleading 
and  a  question  as  to  proper  parties.  The  petition  appears  to 
be  still  pending  in  the  District  Court;  and  the  objections 
upon  which  the  court  decided  against  the  petitioners  might 
be  removed,  if  the  appellants  desired  it,  by  an  application  to 
the  court  for  leave  to  amend.  But  if  the  petitioners  did  not 
move  for  leave  to  amend,  and  preferred  taking  the  opinion  of 
this  court  upon  the  questions  decided  against  them  in  the 
District  Court,  then,  under  the  opinion  given  by  that  court 
upon  the  demurrer,  it  should  have  proceeded  to  pass  a  final 
decree  dismissing  the  bill.  An  appeal  from  that  decree  would 
have  brought  the  case  legally  before  this  court,  and  author- 
ized it  to  examine  the  grounds  upon  which  the  decree  had 
been  made. 

But  as  there  is  no  final  judgment  or  decree,  we  have  no 
jurisdiction,  and  consequently  the  appeal  must  be  dismissed. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel ;  and  it 
appearing  to  the  court  here  that  there  has  been  no  final  judg- 
*1061  ^^^^^  ^^  decree  of  the  said  District  Court  in  this  cause, 
-■  it  is  thereupon  now  here  ordered  and  decreed  by  this 
court,  that  this  appeal  be  and  the  same  is  hereby  dismissed  for 
the  want  of  jurisdiction. 
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The  United  States,  Appellants,  v,  Thomas  Cueby  and 

Rice  Garland. 

The  9th  section  of  the  act  of  26th  May,  1824,  relative  to  the  action  of  the  At- 
torney-General in  cases  of  appeal,  is  only  directory,  and  its  non-observance 
does  not  vitiate  an  appeal,  provided  it  be  taken  by  the  district  attorney  and 
sanctioned  in  this  court  by  the  Attorney-General. 

An  attorney  or  solicitor  cannot  withdraw  his  name,  after  it  has  been  entered 
upon  the  record,  without  the  leave  of  the  court,  and  the  service  of  a  citation 
upon  him,  in  case  of  appeal,  is  as  valid  as  if  served  on  the  party  himself. 

The  opinion  of  the  court  in  the  case  of  Villabolos  v.  The  United  States,  (ante^ 
p.  81)  again  asserted;  viz:  that  the  appellant  must  prosecute  his  appeal  to 
the  next  succeeding  term  of  this  court,  and  whenever  the  appeal  is  taken 
by  entering  it  in  the  clerk's  office,  the  adverse  party  must  be  cited  to  appear 
at  that  time.^ 

Therefore,  where  an  appeal  was  filed  in  the  clerk's  office  in  November,  1846, 
and  there  was  no  citation  to  the  adverse  party  to  appear  on  the  7th  of 
December,  1846  (the  commencement  of  the  succeeding  term  of  this  court), 
the  case  was  not  removed  upon  that  appeal. 

A  party  may  take  a  second  appeal  where  the  first  has  not  been  legally  prose- 
cuted. But  in  the  present  case,  the  order  of  the  court  cannot  be  construed 
as  a  grant  of  a  second  appeal. 

The  appeal  must  therefore  be  dismissed,  on  motion. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  Louisiana,  involving  the  title  to  a  large  body  of 
land  in  that  state.  The  proceedings  of  the  District  Court 
are  sufficiently  set  forth  in  the  opinion  of  the  coui*t  and  in 
the  argument  of  Mr,  Curry^  to  which  the  reader  is  referred. 

Mr.  Curry  moved  to  dismiss  the  appeal,  as  having  been 
irregularly  brought  up. 

The  motion  was  argued  by  Mr.  Curry  and  Mr.  JoneB^  in 
favor  of  it,  and  Mr.  Clifford^  Attorney-General,  against  it. 

Mr.  Curry  said  that  the  proceedings  in  this  case  were  had 
under  the  law  of  Congress,  passed  the  26th  May,  1824, 
^^  enabling  claimants  to  land  (within  the  State  of  Missouri, 
&e.)  to  institute  proceedings  to  try  the  validity  of  their 
claims,"  &c. ;  which  is  revived  by  the  act  of  the  17th  June, 
1844,  by  "  An  act  to  provide  for  the  adjustment  of  land  claims 
within  the  states  of  Louisiana,  &c.*'  The  first  of  these  acts 
is  in  the  4th  volume  of  the  Statutes  at  Large,  p.  52 ;  the  last 
one  is  to  be  found  in  the  5th  volume  of  the  same  work,  p.  676. 

The  appeal  is  from  the  United  States  District  Court  for 
Louisiana,  sitting  as  a  court  of  equity,  under  the  provisions 
of  the  first-recited  act. 

'  b'ui.LowKD.     Steamer  Viryinia  v.  ridye  v.  MrKenna,  8  Fed.  Uep.,  064. 

West,  ly   How.,   ISIi;    Edmonson  v.  See  also  Brown  v.  Evans,  8  Sa^vy., 

Bloomshire,  7    Wall.,  309;   Kail  v.  504;  Harrte  v.  Fcrrte,  18  Fla.,  82. 
Welmare,  6  Id.,  451.    Cxtkd.     Woolr 
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•The  second  section  of  this  act  provides,  "  that  every  peti- 
tion or  suit  shall  be  conducted  as  in  a  court  of  equity,  &c. ; 
and  in  all  cases  the  party  against  whom  the  judgment  or 
decree  of  said  District  Court  may  be  finally  given  shall  be 
entitled  to  an  appeal,  within  one  year  fiom  the  time  of  its 
rendition,  to  the  Supreme  Court  of  the  United  States,  the 
decision  of  which  court  shall  be  final  and  conclusive  be- 
tween the  parties,"  &c. 

The  ninth  section  of  said  act  has  this  provision : — ''  That 
it  shall  be  the  duty  of  the  district  attorney  of  the  United 
States  for  the  district  in  which  the  suits  authorized  b}'  this  act 
shall  be  instituted,  in  every  case  where  the  decision  is  against 
the  United  States^  and  the  claim  exceeds  one  thousand  acres, 
to  make  out  and  transmit  to  the  Attorney-General  of  the 
United  States  a  statement  containing  the  facts  of  the  case,  and 
the  points  of  law  on  which  the  same  was  decided ;  and  if  the 
Attorney-General  shall  be  of  opinion  that  the  decision  of  the 
District  Court  was  erroneous,  it  shall  be  his  duty  to  direct  an 
appeal  to  be  made  to  the  Supreme  Court  of  the  United  States, 
and  to  appear  and  prosecute  the  said  appeal  in  that  court ;  and 
it  shall  be  the  further  duty  of  the  district  attorney  to  observe 
the  instructions  given  to  him  by  the  Attorney-General  in  that 
respect." 

The  decree  of  the  District  Court  of  Louisiana  sought  to  be 
appealed  from  was  rendered  and  signed  on  the  26th  day  of 
June,  1846. 

On  the  6th  of  November,  1846,  the  following  petition  was 
filed,  upon  which  the  following  proceedings  of  the  court  took 
place,  viz.: — 

To  the  Hon.  T.  H.  McCaleb,  judge  of  the  District  Court  of 
the  United  States  for  the  District  of  Louisiana : 

The  petition  of  the  United  States  respectfully  shows,  that 
it  is  believed  there  is  error  in  the  judgment  rendered  against 
them  in  this  honorable  court  on  the  twenty-sixth  day  of  June 
last,  1846,  in  the  matter  of  Currt/  and  G-arland  v.  The  United 
St(Ues, 

Wherefore  they  pray  that  your  honor  may  be  pleased  to 
allow  an  appeal  to  be  taken  from  said  judgment  to  the 
Supreme  Court  of  the  United  States. 

(Signed,)  Thomas  J.  Dubant,  Att*y  U.  S. 

Judge's  orders  thereon. 

Let  this  petition  be  filed  and  an  appeal  granted  as  prayed  for. 
(Signed,)  Theo.  H.  McCaleb,  U.  S.  Judg: 
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*Let  the  said  appeal  be  returnable  on  the  second  Monday 
of  January,  1847. 

(Signed,)  Thbo.  H.  McCaleb,  U.  S.  Judge. 

Let  the  return  day  of  the  appeal  in  this  case  be  extended  to 
the  third  Monday  of  February  next,  1847. 

(Signed,)  Theo.  H.  McCaleb,  U.  S.  Judge. 

And  on  the  13th  day  of  Feburary,  1847,  the  following  entry 
was  made  on  the  minutes,  to  wit : — 

Saturday,  February  IS^A,  1847 

Present,  the  Hon.  T.  H.  McCaleb. 
CuBRY  AND  Garland  ) 

V.  [l. 

The  United  States.  ) 

Upon  motion  of  Thomas  J.  Durant,  United  States  district 
attorney,  that  the  land  cause  No.  1,  and  entitled  as  above, 
appeal  has  been  granted  from  the  judgment  rendered  therein 
to  the  Supreme  Court  of  the  United  States,  at  Washington, 
and  that  the  said  appeal  has  been  made  returnable  on  a  sub- 
sequent day  during  the  present  session  of  the  Supreme  Court, 
and  not  on  the  first  day  of  said  term,  as  the  practice  generally 
is ;  to  the  end  that  said  case  of  appeal  might  have  its  chance 
of  being  tried  during  the  present  session  ;  and  as  no  object  will 
be  gained  by  issuing  citation  to  the  appellees,  directing  them  to 
appear  at  any  other  time  than  on  the  first  day  of  the  said  term 
of  said  court,  it  is  therefore  ordered,  that  the  order  upon  the 
said  petition  of  appeal  in  said  cause  be  so  amended  as  to  make 
it  returnable  on  or  before  the  commencement  of  the  next 
annual  session  of  the  Supreme  Court. 

Mr,  Curry  further  said,  that  no  citation  upon  this  order  was 
issued  until  the  14th  of  August,  1847.  But  at  that  time  the 
year  within  which  an  appeal  could  be  taken  had  expired  for 
more  than  a  month.  The  citation  was  also  irregularly  served. 
The  following  extract  from  the  record  shows  the  date  of  the 
citation,  and  its  irregular  service. 

United  States  District  Court  for  the  District  of  Louisiana. 

To  Thomas  Curry  and  Rice  Garland,  greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear 
before  the  Supreme  Court  of  the  United  States  of  America,  to 
be  holdeii  at  Washington  city,  on  the  first  Monday  of  Decem- 
ber next,  pursuant  to  an  order  of  appeal  granted  on  the  thir- 

115 


108  SUPREME    COURT. 


United  States  v.  Carry  et  aL 


teenth  day  of  February,  1847,  by  the  district  judge  of  the 
♦10Q1  United  States  for  the  District  of  Louisiana,  in  a  certain 
J  suit  *wherein  you  are  plaintiflF  and  the  United  States 
are  defendants,  to  show  cause,  if  any  there  be,  why  the  decree 
rendered  on  the  second  day  of  May,  1846,  against  the  said 
appellants  and  in  your  favor,  should  not  be  corrected,  and 
why  speedy  justice  should  not  be  done  to  the  parties  in  this 
behalf. 

Witness  my  hand  and  seal,  at  New  Orleans,  this  fourteenth 
day  of  August,  A.  D.  1847. 

Theo.  H.  McCaleb,  U.  S.  Judge. 

MarshaVs  return. 

Rec'd,  August  27th,  1847,  and  on  the  8th  September,  1847, 
served  copies  of  the  above  citation  on  Wm.  C.  Hammer,  in 
person,  at  New  Orleans,  said  Wm.  C.  Hammer's  name  appear- 
ing on  the  docket  as  attorney  for  the  above-named  plaintiffs. 

Wm.  Shearer,  D  y  U.  S.  Marshal. 

Filed  15th  November,  1847. 

Mr.  Gurry  therefore  moved  to  dismiss  the  appeal,  on  the 
three  following  grounds,  viz. : — 

1.  Because  it  was  taken  and  entered  in  the  clerk's  office  on 
the  6th  November,  1846,  and  no  citation  issued  or  was  served 
before  the  next  term  of  this  court  after  the  appeal  was  entered  ; 
nor  did  any  issue  until  the  year  allowed  to  appeal  in  had 
elapsed.  Consequently  there  was  no  appeal  within  the  year. 
See  the  case  of  Villaboloa  v.  The  United  States^  decided  at  the 
present  term  of  this  court. 

2.  There  was  no  service  of  the  citation  of  appeal,  even  if  it 
had  issued  in  time,  on  the  appellees,  as  is  required  by  law. 

3.  That  no  appeal  has  been  directed  to  be  made  to  the 
Supreme  Court  of  the  United  States  in  this  case  by  the 
Attorney-General,  so  far  as  the  record  shows,  in  the  manner 
prescribed  by  the  9th  section  of  the  act  of  26th  May,  1824. 

Mr.  Clifford  (Attorney-General)  contended,  on  the  part  of 
the  United  States,  that  the  appeal  was  not  taken  in  fact  until 
the  13th  February,  1847 ;  that  an  appellant  may  withdraw  an 
appeal  and  renew  it;  that  the  api)eal  was  prayed  in  open 
court,  when  no  citation  was  necessary ;  that  the  citation  was 
not  necessarily  a  part  of  the  record,  and  therefore  was  no  part 
of  a  writ  of  error ;  that  if  served  at  any  time  before  the  return 
day,  the  service  is  good. 

For  these  and  other  views  he  referred  to  4  La.,  318 ;  Code 
of  Practice,  art. 594;  2  Smith,  Ch.  Pr.,  14,  37;  2  Cranch,  S3; 
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6  Binn.  (Pa.),  106 ;  6  Mass.,  435 ;  5  How.,  295 ;  4  Cranoh, 
180 ;  3  Pet.,  459 ;  7  Id.,  147. 

Mr,  Jones^  in  support  of  the  motion,  contended,  that  the 
9th  section  of  the  act  of  1824  had  not  been  complied  r«i-iA 
with ;  *that  the  right  of  appeal  was  limited  and  not  ^ 
absolute,  under  the  2d  and  9th  sections  of  that  act;  that  the 
public  interest  required  that  frivolous  cases  should  not  be 
brought  up ;  that  the  service  upon  an  attorney  was  not  suffi- 
cient; that  it  depended  on  the  rules  of  the  court  to  make  it 
so,  and  here  there  were  no  rules;  that  a  reference  to  the 
record  would  disprove  that  the  13th  of  February,  1847,  was 
the  time  of  appeal,  and  show  that  tliis  order  was  merely  a 
modification  of  an  existing  appeal. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

A  motion  has  been  made  to  dismiss  this  case  for  want  of 
jurisdiction. 

The  appeal  was  taken  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  Louisiana  District,  confirming  to 
the  appellees  certain  lands  which  they  claimed  under  a  Spanish 
grant.  The  decree  wa8  made  on  the  2d  of  May,  1846.  But  a 
new  trial  was  afterwards  granted,  in  order  that  third  persons, 
who  also  claimed  title  to  the  land,  might  have  an  oi)portunity 
of  intervening  in  the  suit,  according  to  the  practice  of  the 
Louisiana  state  courts.  Subsequently,  however,  the  petition 
of  the  intervenors  was  withdrawn,  and  another  decree  was 
passed  and  signed  on  the  26th  of  June,  1846,  again  confirming 
the  title  of  the  present  appellees.  It  is  not  material  to  this 
inquiry  whether  the  first  or  second  decree  is  to  be  regarded 
as  the  final  one  in  the  District  Court. 

This  proceeding  by  new  trial  (instead  of  rehearing,  as  in 
chancery)  and  intervention  was  irregular.  And  the  court 
seems  to  have  followed  the  Louisiana  state  practice,  when  the 
acts  of  Congress  direct  that  the  j)roceedings  in  such  cases  shall 
be  conducted  according  to  the  rules  of  a  court  of  equity.  5 
Stat,  at  L.,  676 ;  2  Id.,  53. 

On  the  5th  of  November,  1846,  the  district  attorney  pre- 
sented a  petition  to  the  district  judge,  praying  an  appeal,  who 
thereupon  passed  an  order,  indorsed  on  the  petition,  directing 
it  to  be  filed  and  the  appeal  granted.  Further  orders  of  the 
district  judge  are  also  indoi-sed  on  the  petition, — one  direct- 
ing the  appeal  to  be  returnable  to  the  second  Monday  of 
JuMuurv,   1847 ;    another   extending   the   time   to  the    third 
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Monday  in  February  ;  and  another  dated  the  13th  of  February, 
1847,  in  the  following  words: — 

"  Upon  motion  of  Thomas  J.  Durant,  United  States  district 
attorney,  that  the  land  cause  No.  1,  and  entitled  as  above, 
appeal  has  been  granted  from  the  judgment  rendered  therein 
to  the  Supreme  Court  of  the  United  States,  at  Washington, 
and  that  the  said  appeal  has  been  made  returnable  on  a 
*1in  subsequent  day  during  the  present  session  of  the 
J  Supreme  Court,  and  not  *on  the  first  day  of  said  term, 
as  the  practice  generally  is;  to  the  end  that  said  case  of 
appeal  might  have  its  chance  of  being  tried  during  the  present 
session ;  and  as  no  object  will  be  gained  by  issuing  citation  to 
the  appellees,  directing  them  to  appear  at  any  other  time  than 
on  the  first  day  of  the  said  term  of  said  court,  it  is  therefore 
ordered,  that  the  order  upon  the  said  petition  of  appeal  in 
said  cause  be  so  amended  as  to  make  it  returnable  on  or  before 
the  commencement  of  the  next  annual  session  of  the  Supreme 
Court." 

Afterwards,  on  the  14th  of  August,  1847,  a  citation  was 
issued,  requiring  the  appellees  to  appear  in  this  court  on  the 
first  Monday  in  December  then  next  following.  The  citation 
states  the  decree  from  which  the  appeal  was  made  to  have 
passed  on  May  2,  1846,  and  refers  to  the  order  above  recited 
as  an  appeal  granted  on  the  day  the  order  bears  date.  It  was 
served,  as  appears  by  the  return  of  the  marshal,  oh  the  8th 
of  September  following,  on  the  attorney  whose  name  appeared 
on  the  docket  as  the  attorney  for  the  petitioners,  who  are  the 
present  appellees.  But  the  affidavit  of  the  attorney  has  been 
filed  here,  stating  that  he  was  not  at  that  time  their  attorney, 
— that  his  fee  had  been  paid,  and  he  had  been .  discharged 
from  all  duty  as  attorney  or  counsel  for  the  parties,  and  had 
so  informed  the  marshal  at  the  time  of  the  service. 

In  this  state  of  the  facts,  several  objections  have  been  made 
to  the  validity  of  this  appeal.  Two  of  them  may  be  disposed 
of  in  very  few  words. 

It  is  said  that  the  record  does  not  show  that  this  appeal 
was  taken  by  the  direction  of  the  Attorney-General,  accord- 
ing to  the  provisions  of  the  9th  section  of  the  act  of  May  26, 
1824.  We  think  there  is  no  force  in  this  objection.  That  sec- 
tion is  merely  directory  to  the  officers  of  the  United  States, 
and  intended  to  guard  more  effectually  the  public  interests. 
And  if  the  appeal  is  taken  by  the  district  attorney,  and  sanc- 
tioned in  this  court  by  the  Attorney-General,  it  is  sufficient, 
even  though  it  should  appear  (which  it  does  not  in  this 
instance)  that  the  appeal  was  taken  without  his  previous 
direction. 
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So,  too,  as  to  the  service  of  the  citatir>n  on  the  attorney. 
It  is  undoubtedly  good,  and  according  to  the  established  prac- 
tice in  courts  of  chancery.  No  attorney  or  solicitor  can  with- 
draw his  name,  after  he  has  once  entered  it  on  the  record,  with- 
out the  leave  of  the  court.  And  while  his  name  continues  there, 
the  adverse  party  has  a  right  to  treat  him  as  the  authorized 
attorney  or  solicitor,  and  the  service  of  notice  upon  him  is  as 
valid  as  if  served  on  the  party  himself.  And  we  presume 
that  no  court  would  permit  an  attorney  who  had  appeared  at 
the  trial,  with  the  sanction  of  the  party,  express  or  implied, 
to  withdraw  *his  name  after  the  case  was  finally  de-  r«iio 
cided.  For  if  that  could  be  done,  it  would  be  impossible  '■ 
to  serve  the  citation  where  the  party  resided  in  a  distant  coun- 
try, or  his  place  of  residence  was  unknown,  and  would  in 
every  case  occasion  unnecessary  expense  and  difficulty,  unless 
he  lived  at  the  place  where  the  court  was  held.  And,  so  far 
from  permitting  an  attorney  to  embarrass  and  impede  the 
administration  of  justice,  by  withdrawing  his  name  after  trial 
and  final  decree,  we  think  the  court  should  regard  any  attempt 
to  do  so  as  open  to  just  rebuke. 

The  remaining  objection  is  a  more  serious  one.  Has  this 
appeal  been  taken  and  prosecuted  within  the  time  limited  by 
the  acts  of  Congress?  The  District  Court  appears  to  have 
acted  in  relation  to  the  appeal,  as  it  did  in  its  previous  pro- 
ceedings, under  the  erroneous  impression  that  it  must  follow 
the  practice  of  the  Louisiana  state  courts ;  without  adverting 
to  the  acts  of  Congress  which  conferred  on  the  court  the 
special  jurisdiction  it  was  exercising,  and  which  prescribe  the 
manner  in  which  it  shall  be  exercised.  There  was  no  neces- 
sity for  the  petition  to  the  district  judge  to  grant  the  appeal. 
It  was  a  matter  of  right  given  by  law  after  final  decree,  which 
the  court  could  not  refuse.  Nor  had  it  any  power  to  prescribe 
the  time  or  manner  in  which  the  record  was  to  be  transmitted, 
and  the  case  brought  before  this  court.  That,  too,  is  regu- 
lated by  acts  of  Congress,  which  the  court  can  neither 
change  nor  modify.  All  the  orders,  therefore,  upon  this  sub- 
ject, were  unauthorized  and  void.  And  the  validity  of  the 
appeal  depends  altogether  upon  the  laws  of  the  United  States, 
without  reference  to  the  laws  of  Louisiana  or  orders  of  the 
District  Court. 

The  acts  of  Congress  concerning  appeals  in  cases  of  this 
description  were  fully  considered  by  the  court  in  the  case  of 
VUlabohs  v.  United  States^  decided  in  the  early  part  of  the 
present  terra,  and  the  previous  decisions  of  this  court  referred 
to  and  examined.  And  the  court  in  that  case  held  that  the 
appellant  must  prosecute  his  appeal  to  the  next  succeeding 
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term  of  this  court,  and  the  advei*Re  party  be  cited  to  appear 
at  that  time,  whenever  the  appeal  is  taken  by  entering  it  in 
the  clerk's  office.  In  the  case  before  ns,  the  appeal  was  filed 
in  the  clerk's  office,  November  6,  1846.  The  next  succeeding 
term  of  this  court  commenced  on  the  7th  of  December  in  the 
same  year.  But  there  was  no  citation  to  the  adverse  party  to 
appear  at  that  time,  and  consequently  the  case  was  not 
removed  to  this  court  upon  that  appeal.  The  citation  which 
issued  on  the  27th  of  August,  1847,  would  not  bring  up  an 
appeal  returnable  to  December  term,  1846.^ 

It  is  true,  that,  although  this  appeal  was  not  prosecuted^ 
yet  the  district  attorney  might  have  taken  another  appeal  at 
•1181  ^^^  *time  within  a  year  from  the  date  of  the  decree, 
J  and  brought  it  up  by  a  citation  returnable  to  the  De- 
cember term,  1847.  The  right  of  a  party  to  take  a.  second 
appeal  where  the  first  had  not  been  legally  prosecuted  was 
decided  in  the  case  of  Teaton  v.  Lenox^  8  Pet.,  128.  In  that 
case,  the  first  appeal  was  dismissed  by  the  court,  for  the  want  of 
a  proper  citation.  And  the  appellant,  before  the  expiration 
of  the  time  limited  by  law  for  appealing,  entered  a  second 
appeal  in  the  Circuit  Court,  and  cited  tne  adverse  party  to 
appear  at  the  term  of  this  court  next  following  the  second 
appeal ;  and  the  second  appeal  was  held  good.  If,  therefore, 
the  order  of  February  13, 1847,  could,  as  contended  for  in  the 
argument,  be  regarded  as  a  second  appeal,  the  case  would  be 
regularly  before  the  court,  upon  the  citation  issued  in  the 
August  following.  But,  after  very  carefully  considering 
that  order,  the  court  think  that  no  just  construction  of  its 
language  will  authorize  us  to  regard  it  as  a  second  appeal. 
It  was  evidently  nothing  more  than  a  motion  to  extend  the 
time  for  returning  the  appeal  previously  taken ;  and  the  court 
directs  that  its  former  order  be  so  amended  as  to  make  the 
citation  returnable  to  the  next  term  of  this  court.  The  cita- 
tion which  afterwards  issued,  in  August,  1847,  calls  this  order 
an  appeal,  and  speaks  of  it  as  an  appeal  granted  on  the  day 
it  bears  date.  But  this  description  in  the  citation  cannot 
change  the  meaning  of  the  language  used  in  the  order.  It 
appears,  like  the  preceding  ones,  to  have  been  made  under 
the  impression  that  the  District  Court  had  the  power  to  regu- 
late the  time  and  manner  of  bringing  up  the  appeal. 

It  has  been  said  that  this  objection  is  a  mere  technicality, 
and  may  be  regarded  rather  as  a  matter  of  form  than  of  sub- 

>  Followed.      Castro    v.     United    DennisoUj  Id.,  496;  Dayton  y.  Laah, 
SUUes,  3  Wall.,  60;  Kail  v.  Wetmorey    4  Otto,  112. 
6  Id.,  451;    City    qf    Washington   v. 
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stance.  But  this  court  does  not  feel  itself  authorized  to  treat 
the  directions  of  an  act  of  Congress  as  it  might  treat  a  tech- 
nical difBculty  growing  out  of  ancient  rules  of  the  common 
law.  The  power  to  hear  and  determine  a  case  like  this  is 
conferred  upon  the  court  by  acts  of  Congress,  and  the  same 
authority  which  gives  the  jurisdiction  has  pointed  out  the 
manner  in  which  the  case  shall  be  brought  before  us ;  and  we 
have  no  power  to  dispense  with  any  of  these  provisions,  nor 
to  change  or  modify  them.  And  if  the  mode  prescribed  for 
removing  cases  by  writ  of  error  or  appeal  be  too  strict  and 
technical,  and  likely  to  produce  inconvenience  or  injustice,  it 
is  for  Congress  to  provide  a  remedy  by  altering  the  existing 
laws;  not  for  the  court.^  And  as  this  appeal  has  not  been 
prosecuted  in  the  manner  directed,  within  the  time  limited 
by  the  acts  of  Congress,  it  must  be  dismissed  for  want  of 
jurisdiction. 

Mr.  Justice  WOODBURY  dissented. 

*  Order,  [*114 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  Stiites  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  and  it  appearing  to  the  court  that  this 
appeal  has  not  been  prosecuted  in  the  manner  directed  and 
within  the  time  limited  by  the  acts  of  Congress,  it  is  there- 
fore now  here  ordered  and  decreed  by  this  court,  that  this 
appeal  be  and  the  same  is  hereby  dismissed. 


<••»» 


Thomas  Davis,  Plaintiff  in  error,    v.    William    M. 

Tileston  and  Company. 

Where  a  bill  in  equity  sought  to  enjoin  a  judgment,  and  charged  ihat  the 
complainant  had  a  good  defence  which  he  did  not  know  of  at  the  time  when 
judgment  at  law  was  rendered  against  him,  and  charged  al.^o  that  he  was 
entitled  to  pay  the  debt  In  the  depreciated  notes  of  a  particular  bank,  of 
which  advantage  itr  was  attempted  to  deprive  him  by  fraud  and  collusion, 
and  this  bill  was  demurred  to,  it  was  error  in  the  court  below  to  sustain  the 
demurrer.* 

1  Followed.      Saltmarah  v.    Tut-  ^  Cited.    Hentig  v.  Sweet,  27  Kan., 

hiU,  12  How.,  389;  Carroll  v.  Dorsey,  175. 

20  Id.,  207.     OiTED.    Ex  parte   Vat-  Unless  complainant  has  an  equitable 

lotidi^Aam,  1  Wall.,  251;  United  States  defence  of  which  lie  could  not  avail 

▼.  Young f  4  Otto,  259.  himself,  or  was  prevented  by  fraud  or 
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This  case  was  brought  up  by  writ  of  error  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of 
Mississippi. 

accident,  and  not  his  own  negligence.  An  equitable  action  cannot  be  main- 

from  availing  himself  of  a  legal  de-  tained  to  annul  a  judgment  rendered 

fence  at  law,  the  court  will  not  relieve,  upon  conflicting  evidence,  upon  the 

H*m(irxck8on  v.  Hinckley^  17  How.,  ground  that  the  opposite  party  and 

4^1.3;  B.  c,  5  McLean,  211;  8edam\,  his  witnesses   conspired  together  to 

WillinmSf  4  McLean,  51 ;  Marine  Ins.  obtain  the  judgment  by  perjury  and 

Co.  v.  Hodgson,  7  Cranch,  3:^2 ;  Ocean  fraud,  and  that  the  judgment  was  ob- 

/tw.  Co.  V.  Fields,  2  Story,  59;  Hunger-  tained  by  false  evidence.    The  proper 

ford  V.  Sigerson,  20  How.,  ir>($;  Crim  remedy,  in  such  a  case,  is  a  motion 

V.  Ilandley^  4  Otto,  052;  Cairo  &c.  R.  for  a  new  trial.     The  fraud  which  will 

B.  Co.  V.  Titus,  12  C.  E.  Gr.  (S.  J.),  justify  equitable  interference  in  set^ 

102;  Smith  v.  McLain,  11  W.  Va.,  (J54;  ting  aside  a  judgment  or  decree,  must 

Sauer  V.  Kansas,  QM 'M.O.J  4(^;  Harner  be  actual  and   positive,  not  merely 

V.  Price,  17  W.  Va.,  52:j;  Fi.Hh€r  v.  constructive;  it  must  be  fraud  occur- 

Greene,  6  Col.,  541.  ring  in  the  concoction  or  procurement 

Merely  to  show  that  injustice  has  of  the  judgment  or  decree,  which  was 

been  done  by  the  judgment  is  not  nut  known  to  the  party  at  the  time, 

enough :  it  must  appear  that  this  re-  and  for  not  knowing  which,  he  is  not 

suited  notwithstanding  the  close  at  ten-  chargeable  with  negligence.     Rossy. 

tion  and   diligence   of   complainant.  Wood,  70  N.  Y.,  8. 

Cairo  <fcc.  R.  R.  Co.  v.  Titus,  12  C.  E.  As  to  how  far  a  court  of  equity  will 

Or.  (N.  J.),  102;  Prater  v.  Robinson,  go,  in  the  inquiry  as  to  fraud  in  pro- 

11    Heisk.    (Tenn.),   891:   Holmes  v.  curing    the    judgment    at    law,    see 

8«eei6,  1  Stew.  (N.J. ),  173;  Cairo  Jbc.  Doughty  v.   Doughty,  12  C.   E.   Or. 

R.  R.  Co.  V.  Holbrooke  92  111.,  297;  (N.  J.),  315;  Henwood\.  Jarvis,  Id., 

HasY.  Urquhart,mGa,.,li2^;CarO'  247;    liickle  v.   Dow,  39  Mich.,   91; 

iw«  V.  Koch,  72  Mo.,  645;  Devinney  v.  Driskill  v.  Cobb,  66  Ga  ,  649. 

y  tun,  24  Kan.,  682;  Piatt  v.  Sheffield,  The  fact  that  the  judgment  was  re- 

J  Ga.,  627;  Noble  v.  Butler,  25  Kan.,  covered  through  the  mere  negligence 

645.  of  complainant's  attorney  (uncoupled 

If   complainant   had  a  defence  at  with    fraudulent    contrivance)    aft«r 

law,  which  he  omitted  to  set  up,  such  answer  duly  served,  in  failing  to  attend 

omission   must   be    satisfactorily  ac-  the  trial,  will  not  afford  a  reason  for 

counted  for.     Sample  v.  Barnes,  14  enjoining  the  judgment,  even  though 

How.,  70;  WynuY.  Wilson,  Hempst.,  the  attorney  be  pecuniarily  irrespon- 

698;   Creath  v.   Sims,  5  How.,   192;  sible.    Rogers  v.  Parker,  1  Hughes, 

Maxwell Y.  Kennedy,  Id.,  210;  Walker  148.    S.  P.    Kern  v.  Strausherger,  71 

v.  Robbins,  14  Id.,  .584;  Green  v.  Darl-  111.,  413;  Newman  v.  Morris,  52  Miss., 

ing,  5  Mason,  202;  Sheets  v.  Selden,  7  402;  Ruppertsberger  v.  Clark,  53  Md,, 

Wall.,  416;  Howell  v.  Motes,  54  Ala.,  402. 

1;  O*  Connor  v.  Sheriff,  30  La.  Ann.,  Where  defendant  was  induced  to 
Pt.  I.,  441;  New  Orleans  v.  Morris,  3  withdraw  an  equitable  plea  on  plain- 
Woods,  103;  Kirby  v.  Pascault,  63  tiff's  promise  to  do  the  equity  set  up 
Md.,  531 ;  Miller  v.  Clements,  54  Tex.,  therein,  which  promise  plaintiff  failed 
;^1;  Rider  v.  Morsell,  3  MacArth.,  to  keep,  the  judgment  was  enjoined. 
186;  Northeastern  R.  R.  Co.  v.  Bar-  3farJfc^am  v. -4n^ier,  57  Ga.,  48.  S.  P., 
rett,  65  Ga.,  601.  Baker  v.   Redd,  44  Iowa,  179.    See 

It  is  not  enough  to  allege  in  tlie  bill  also  Harris  v.  Western  dic.  B.  B.  Co., 

that  the  complainant  was  wrongfully  59  Ga.,  830;  Purviance  v.  Edwards, 

deprived  of  an  opportunity  of  making  17  Fla.,  140.    But  see  Collier  v.  Folk, 

defence  in  the  action  at  law,  unless  a  Qfi  Ala.,  223. 

defence  would   have  been  available;  Judgment  on  two  notes,  obtained  by 

the  bill  should  show  that  the  judg-  fraudulent    representations  that  the 

ment  was  unjust  and  one  which  ought  suit  was  brought  to  recover  on  one  of 

not  to  be  enforced.     Bradley  v.  Rich-  them  only  (the  other  note  having  been 

ardson,  2  Blatchf.,  lUii;  s.  c,  23  Vt.,  paid),  resti-ained.     Hinckley  v.  3ftte«, 

720.    S.    P.     Lemon  v.    Sweeney,    6  15  Hun  (N.  Y.),  170. 

Bnidw.  (111.),  507.  A  surety  who  is  prevented  from  set- 
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In  the  year  1888,  Thomas  Davis,  the  plaintiff  in  error, 
received  three  thousand  dollars  from  the  Aberdeen  and 
Pontotoc  Railroad  and  Banking  Company  in  the  notes  of 
that  institution,  and  gave  his  bond  for  the  delivery  of 
seventy-five  bales  of  cotton  at  the  town  of  Burlingham,  on 
the  Tallahatchie  River,  on  or  before  the  1st  day  of  the  ensu- 
ing March.  According  to  his  own  statement  in  the  bill 
which  he  afterwards  filed,  he  paid  $1,685.50,  and  delivered 
eighteen  bales  of  cotton,  subject  to  the  order  of  the  company. 
The  precise  time  of  this  payment  and  delivery  was  not  stated. 

On  the  12th  of  December,  1839,  William  M.  Tileston  and 
Charles  N.  Spofford,  residing  in  New  York,  and  carrying  on 
business  under  the  name  of  William  M.  Tileston  &  Co., 
obtained  a  judgment  in  the  District  Court  of  the  United 
States  for  the  Northern   District  of  Mississippi  against  the 


Uog  up  payment  of  the  bond  in  suit,  by  writing  between  the  parties.     Smith 

pleapiii^  darrein  continuance,  shoulil  v.  Pearce^  ti  Baxt.  (Tenn.),  72. 

be  relieved  from  a  judgment  thereaf-  Where  a  defendant  is  only  entitled 

ter  obtained  against  him.    UumphreyH  to  a  credit  for  part  of  the  judgment 

V.  Leggett,  9  How.,  2^)7.  debt,  the  collection  of  the  judgment 

While  the  existence  of  a  defence,  should  only  be  restrained  pro  tanto. 
the  risk  of  losing  evidence,  or  the  ap-  Levy  v.  Steinbachy  43  Md.,  212. 
prehension  of  a  multiplicity  of  suits.  In  Stanton  v.  Emhry,  46  Conn.,  65, 
may  not  either  of  them,  separately,  be  the  court  enjoined  proceedings  on  a 
a  sufficient  ground  for  restraining  suits  judgment  rendered  against  the  com- 
at  law,  especially  where  proof  of  ex-  plainant  while  he  was  sick  and  unable 
trinsic  facts  is  not  necessary  to  estab-  to  attend  the  trial. 
lish  the  defence,  yet  when  all  those  In  Chambers  v.  Penland,  78  N.  C, 
elements  are  combined,  and  extrinsic  53,  it  is  held  that  the  remedy  of  a  de- 
proofs  are  necessary  to  the  defence,  a  fendaht  aggrieved  by  a  judgment  is 
proper  case  for  relief  is  made.  Town  not  by  injunction,  but  by  an  applica- 
of  Springport  v.  Teutonia  Savings  tion  for  relief  to  the  court  wherein 
Bankj  75  N.  Y.,  307,  405.  the  judgment  was  rendered. 

The  collection  of  a  judgment  will  Proceedings  in  state  courts  cannot 

not  be  enjoined  to  enable  the  com-  be  stayed  by  injunction  from  the  fed- 

plainant    to    interpose   a   set-oif   or  eral  courts,  except  in  cases  arising  un- 

coimter-claim  of  an  unliquidated  na-  der  the  bankrupt  laws.     (Rev.  StaL, 

ture,  which  arose  out  of  an  entirely  dis-  §  720. )     Haines  v.  Carpenter,  1  Otto, 

tinct  transaction.     Jackson  v.  Bell,  4  254;   Watson  v.  Jones,  13  Wall.,  679; 

Stew.  (N.  .J.),  554;  8.  <:.,  5  Id.,  411.  Biggs   v.    Walcott,   4    Oranch,    179; 

The  collection  of  a  judgment  that  Rogers  v.  Cincinnati,  5  McLean,  3.37; 
is  erroneous  merely,  and  not  void,  will  Butchers^  Assoc,  v.  Slaughter-house 
not  be  enjoined:  appeal  is  the  proper  Co.,  1  Abb.  U.  S.,  338;  Ex  parte  Camp- 
remedy.  Earl  V.  Matheney,  GO  Ind.,  bell,  Id.,  mS:  Amy\.  The  Supervisors, 
202.  S.  P.  Burkey.  Wheat,  22 Kslu,,  11  Wall.,  136.  And,  conversely,  the 
722.  state  courts  cannot  enjoin  the  judg- 

But  a  judgment  void  for  want  of  ments  or  proceedings  of  the  federal 

Jiu-isdiction,  will  be  enjoined,  notwith-  tribunals.     McKim   v.    Voorhies,    7 

standing  complainant's  right  to  a  re-  Cranch,  279;  City  Hank  v.  Skelton,  2 

versal  on   appeal   or  writ  of   error.  B\ektchf.,H;  Biggs  w.  Johnson  County, 

Follansbeey.  Scottish- American  Mort-  6  Wall.,  166;  United  States  v.  Council 

ffage  Co.f  7  Bradw.  (111.),  486.    And  of  Keokuk,  Id.,  514;  The  Mayor  v. 

rhancery  will  enjoin  a  judgment  ren-  Lord,  9  Id.,  409;  The  Supervisors  v. 

O.ertsd  by  a  justice  disqualified  by  rea-  Durante  Id.,  415;  Amy  v.  The  Super 

son  of  consanguinity,  Ac,  unless  the  visors,  11  Id.,  136. 
objection  was  waived  by  agreement  in 
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Aberdeen  and  Pontotoc  Railroad  and  Banking  Company,  for 
a  sum  of  money,  the  amount  whereof  is  nowhere  stated  in 
the  record. 

Upon  this  judgment,  a  writ,  called  a  writ  of  garnishment, 
was  issued  by  way  of  execution,  and  served  upon  Davis. 
This  writ  was  returned,  duly  executed,  to  June  term,  1840. 

At  December  term,  1840,  judgment  was  rendered  against 
Davis  and  his  securities,  as  debtors  to  the  Aberdeen  and  Pon- 
totoc Railroad  and  Banking  Company  for  $1,861  and  costs, 
^-j^c-i       *  A  fieri  facias  was  issued   upon  this   judgment  in 
-I  favor  of  Tileston  &  Co.,  returnable  to  June  term,  1841, 

On  the  10th  of  June,  1841,  Davis  paid,  on  account  of  the 
judgment,  $242.77,  which  was  duly  credited. 

At  December  term,  1841,  a  return  was  made  of  property 
levied  upon,  with  its  valuation,  but  no  further  proceedings 
appear  then  to  have  taken  place. 

In  July,  1848,  Davis  filed  a  bill  on  the  equity  side  of  the 
court  against  Tileston  &  Co.,  to  enjoin  the  judgment  obtained 
against  him  at  December  term,  1840.  The  bill  recited  the 
above  facts,  and  then  proceeded  thus  : — 

"  Your  orator  further  states  unto  your  Honor,  that,  before 
the  rendition  of  the  said  judgment  upon  the  said  garnishment 
in  favor  of  William  M.  Tileston  &  Co.  against  your  orator,  he 
paid  upon  the  said  cotton  bond  $1,685.50,  or  about  that  sum, 
and  delivered  at  the  town  of  Burlingham,  according  to  his 
contract,  eighteen  bales  of  good  cotton,  averaging  in  weight 
about  five  hundred  pounds,  and  subject  to  the  order  of  the 
said  Aberdeen  and  Pontotoc  Railroad  and  Banking  Companv, 
and  which  cotton  was  shipped  on  board  of  steamer  Big  Black, 
Steilling,  master,  without  the  orders  of  or  being  subject  to  the 
control  of  your  orator;  and  said  cotton  was  left  by  said 
steamer  at  the  house  of  and  in  the  care  of  Young  &  Richards, 
Vicksburg,  Miss.,  and  by  them  twelve  of  said  bales  were 
shipped  to  George  Buckanan,  of  New  Orleans,  for  the  benefit 
of  and  on  account  of  the  said  Aberdeen  and  Pontotoc  Rail- 
road and  Banking  Company.  The  remaining  six  bales  were 
shipped  and  sold  in  New  Orleans,  from  the  said  house  of 
Young  &  Richards  in  Vicksburg,  for  the  benefit  of  and  in  the 
name  of  one  Dickens,  for  between  fourteen  and  fifteen  cents 
per  pound ;  and  the  said  Dickens  was  found  by  your  orator 
on  the  western  bank  of  the  Mississippi  River,  in  the  state  of 
Arkansas,  about  forty  miles  above  Memphis,  Tennessee ;  and 
the  proceeds  of  the  sale  of  the  said  six  bales  of  cotton  were 
collected  from  him  by  your  orator,  amounting  to  about  four 
hundred  dollars,  but  not  one  cent  has  ever  been  collected  for 
the  twelve  bales  shipped  to  Buckanan,  for  and  on  account  of 
124 


JANUARY   TERM,    1848.  115 


Davis  0.  Tileston  et  al. 


ibe  said  bank,  or  applied  by  said  bank  to  the  credit' of  your 
orator's  bond. 

'*  Your  orator  further  states,  that,  relying  upon  the  state- 
ments of  the  agents  of  the  said  bank,  solemnly  made  and 
often  reiterated,  that  they  knew  nothing  about  the  twelve 
bales  of  cotton  or  any  other  part  of  the  eighteen  bales  shipped 
as  before  stated,  he  did  not  know  of  the  shipment  of  said 
twelve  bales  of  cotton  from  Young  &  Richards,  Vicksburg, 
to  Buckanan,  of  New  Orleans,  for  and  on  account  of  the  said 
Aberdeen  and  Pontotoc  Railroad  and  Banking  Com-  ri^^^o 
pany,  until  long  after  the  *rendition  of  said  judgment  "- 
in  December,  1840,  against  your  orator,  as  a  debtor  to  said 
bank,  in  favor  of  the  said  William  M.  Tileston  &  Co.,  and  was 
kept  from  his  legal  and  lawful  defence  and  credits,  on  the 
trial  of  said  garnishment,  by  the  false  assurances  of  the  bank 
and  its  agents,  so  made  to  your  orator  as  aforesaid,  and,  as 
your  orator  fully  believes,  intended  for  and  made  to  lull  him 
to  sleep,  and  impose  upon  his  general  credulity  and  confi- 
dence in  his  fellow-man  where  the  least  show  of  honesty  is  to 
be  discovered.  Your  orator  further  states  unto  your  Honor 
that  he  was  not  apprised  of,  but  wholly  ignorant  of  the  fact, 
that  the  said  twelve  bales  of  cotton  were  shipped  by  the 
agents  of  the  said  bank  from  Vicksburg  to  New  Orleans,  as 
above  stated,  until  by  a  critical  examination,  about  a  year  or 
thereabouts  since,  through  his  agent,  the  facts  were  ascer- 
tained to  be  as  before  stated." 

The  bill  then  proceeded  to  charge  a  fraudulent  combination 
between  the  bank  and  Tileston  &  Co.,  by  setting  up  a  ficti- 
tious claim  against  the  bank  for  the  purpose  of  depriving 
Davis  of  the  benefit  of  paying  the  bank  in  its  own  depreciated 
notes,  and  finally  averred  that  the  only  part  of  the  debt  still 
due  was  $809.47,  which  he  tendered  in  the  notes  of  the  bank. 

An  injunction  was  issued  according  to  the  prayer  of  the  bill. 

In  June,  1844,  the  defendants  filed  a  demurrer,  and  assigned 
the  following  causes: — 

Ist.  The  Kill  shows  that  the  complainant  had  a  full  and 
complete  remedy  at  law,  which  he  has  neglected. 

2d.  That  tlie  bill  shows  that  complainant  knew,  at  the  time 
he  answered  the  rarnishment  against  him,  that  no  credit  had 
been  given  for  said  cotton,  and  having  at  that  time  acquiesced 
in  the  conduct  of  the  bank,  and  acknowledged  himself  indebted 
to  the  amount  of  defendant's  judgment,  he  cannot  now  re-open 
the  judgment  in  this  court  to  be  heard,  to  deny  what  might 
and  ought  to  have  denied  in  his  said  answer  to  said  gar- 
obhment. 

8d.  That  it  appears,  by  complainant's  own  showing,  that 
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judgment  was  rendered  against  him  on  his  answer  at  Deoem- 
ber  term,  1840 ;  that  he  made  a  payment  and  satisfaction  of 
said  judgment  by  the  execution  and  forfeiture  of  a  forthcom- 
ing bond  in  May,  1841;  that  as  late  as  between  June  and 
December,  1841,  he  took  the  benefit  of  the  valuation  law  on 
said  execution,  and  postponed  further  action  by  the  said 
defendants  for  twelve  months  thereafter,  without  ever  settling 
up  the  matter  contained  in  his  bill,  or  claiming  any  deduction 
or  offset  from  the  said  judgment  in  favor  of  defendants. 

4th.  That  the  pretended  charge  of  fraud  is  not  specifically 
stated,  but  is  vague,  uncertain,  and  indefinite  in  general. 
*1171  *^^h.  That  the  said  bill  seeks  to  offset  the  judgment 
-'  of  defendants  against  said  complainant  on  his  answer, 
and  to  pay  and  discharge  the  same  with  the  bills  and  liabili- 
ties of  the  Aberdeen  and  Pontotoc  Railroad  and  Banking 
Company,  obtained  by  him  after  he  has  acknowledged  himseff 
indebted  in  his  answer,  and  after  judgment  has  been  rendered 
against  him  in  favor  of  defendants,  and  after  he  has  executed 
a  forthcoming  bond,  and  the  same  has  been  forfeited  and 
become  a  new  judgment  against  him  in  favor  of  defendants, 
and  after  he  has  availed  himself  of  the  valuation  law  on  said 
judgment. 

6th.  That  the  said  bill  shows  no  equity  on  its  face. 

There  being  a  joinder  in  demurrer,  the  case  was,  on  the 
11th  of  June,  1844,  set  down  for  hearing  on  the  bill  and 
demurrer  at  the  next  term  of  the  court. 

On  the  2d  of  December,  1844,  a  rule  for  decree  pro  canfeMo 
was  entered,  and  on  the  8d  of  December,  the  defendiants, 
Tileston  &  Co.,  filed  their  answer,  which  it  is  not  necessary 
to  recite. 

On  the  6th  of  December,  1844,  the  final  decision  of  the 
District  Court  was  signed  and  ordered  to  be  enrolled,  as 
follows : — 

^^  This  cause  came  on  to  be  heard  at  this  term,  and  was 
argued  by  counsel ;  and  thereupon,  upon  consideration  there- 
of, it  was  ordered,  adjudged,  and  decreed  as  follows,  viz :  that 
the  demurrer  of  the  defendants  to  the  said  bill  of  complaint 
of  the  complainants  be  sustained,  and  the  said  bill  dismissed. 

'^'It  is  further  ordered,  adjudged,  and  decreed,  that  the 
defendants  go  hence  and  recover  of  the  complainants  the 
costs  in  and  about  this  cause  expended,  for  which  execution 
may  issue." 

The  complainant  appealed  from  this  decree  to  this  court. 

The  cause  whs  argued  by  Mr.  R.  Davis^  for  the  appellanti 
and  Mr.  S.  Adams,  for  appellees. 
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Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

The  judgment  in  this  case  below  was  founded  entirely  on 
the  bill  in  chancery  and  the  general  demurrer  to  it. 

There  is  in  the  record  an  answer  filed  a  few  days  previous 
to  the  judgment.  But  the  cause  having  before  been  set  down 
for  a  hearing  on  the  bill  and  demurrer,  the  answer  does  not 
appear  to  have  been  at  all  considered, — ^for  that  or  some  other 
reason, — and  is  not  referred  to  in  the  decision. 

The  only  question  for  consideration  by  us,  then,  is,  whether 
the  judgment  dismissing  the  bill  on  the  demurrer  was  correct. 

Upon  a  careful  examination  of  the  facts  and  princi-  r*iio 
pies  involved,  *we  feel  constrained  to  come  to  the  L 
conclusion  that  it  was  not  correct.  We  are  reluctant  to  form 
this  conclusion,  because,  on  examining  the  contents  of  the 
bill,  it  does  not  in  some  aspects  of  it  appear  free  from  what  is 
exceptionable,  and  the  answer,  if  open  to  consideration  now, 
would  show  a  denial  of  most  of  its  material  allegations. 

But  as  the  answer  in  the  present  decision  must  be  put  out 
of  the  question,  and  as  the  demurrer  admits  all  facts  duly 
alleged  in  the  bill,  the  plaintiff  seems  entitled  to  judgment  on 
these  admissions,  though,  to  prevent  injustice  by  oversight  or 
mistake,  we  shall  take  care  to  render  such  an  opinion  that  the 
respondents  can  be  enabled  in  the  court  below  to  avoid  suffer- 
ing, if  they  possess  a  real  and  sufficient  defence  to  the  bill. 
The  grounds  of  our  judgment  are  as  follows  : 

The  demurrer,  by  admitting  the  truth  of  the  allegations  in 
the  bill,  admits  these  facts : — 

1st.  That  the  complainant  had  a  good  defence  to  a  large 
part  of  the  original  judgment  recovered  against  him,  as  gar- 
nishee of  the  bank,  and  which  he  did  not  know  at  that  time. 

2d.  That  he  was  entitled  to  pay  to  the  original  creditor,  the 
bank,  its  own  notes  in  discharge  of  any  balance  due  to  it,  and 
which  were  under  par,  and  that,  through  fraud  between  the 
bank  and  the  respondents,  the  demand  against  him  was  as- 
signed to  them,  and  he  sued  as  garnishee  of  the  bank,  in  order 
to  exclude  the  payment  in  its  notes. 

The  former  judgment  having  been  in  the  District  Court  of 
the  United  States,  these  grounds  for  an  injunction  against  the 
further  enforcement  of  it  till  the  mistake  as  to  the  defence  is 
corrected,  and  the  balance  allowed  to  be  satisfied  in  notes  of 
the  bank  then  held,  or  an  equivalent  to  their  value  at  the  time 
of  the  judgment,  seem  equitable  on  these  allegations,  thus 
admitted. 

The  respondents  can,  ex  cnquo  et  hono^  claim  to  stand  in  no 
better  condition  than  the  bank.     If  there  was  a  further  good 
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defence  against  the  bank,  there  was  against  them.  And  if  in 
any  material  respect  they  and  the  bank  fraudulently  combined, 
by  or  in  that  suit,  to  deprive  the  debtor  of  any  legal  advantage, 
the  least  which  can  be  done  in  equity  is  to  restore  him  to  it. 

What  is  the  answer  to  this  view?  Not  that  the  demurrer 
does  not  in  law  admit  the  goodness  of  a  further  defence,  and 
one  not  known  at  the  judgment,  and  likewise  the  existence 
of  fraud  by  those  parties,  but  that  the  statement  of  the 
defence  is  not  entitled  to  full  credit,  is  contradictory,  and 
develops  culpable  neglect  to  enforce  the  defence,  and  that  the 
fraud  is  not  set  out  with  sufficient  detail. 
♦1 1  Ql  ^^*  ®^  ^^^  *®  regards  the  credibility  to  be  given  to  the 
J  statement  *of  the  further  defence  in  the  bill,  that  state- 
ment cannot  be  impugned  on  a  demurrer.  The  truth  of  it  can 
be  doubted  only  where  a  denial  of  it  is  made  in  an  answer,  or 
proof  is  oifered  against  it,  neither  of  which  is  now  before  us. 
The  next  objection,  founded  on  some  supposed  contradictions 
in  the  bill,  as  if  not  knowing  the  existence  of  the  defence 
when  he  delivered  the  cotton  on  which  it  is  founded,  can  be 
reconciled  on  various  hypotheses,  which  need  not  here  be 
detailed.  For,  however  this  may  be,  we  think  the  allegations 
sufficiently  distinct  on  a  general  demurrer. 

The  validity  of  the  defence  as  alleged  is  resisted  as  the 
last  objection,  and  rests  on  the  ground,  that  he  had  an  oppor- 
tunity to  make  it  at  law  and  omitted  to  improve  it.  This 
princi{)le  is  conceded  to  be  correct,  if  the  defence  was  then 
known.  But  the  bill  avers  he  was  ignorant  of  the  existence 
of  the  defence  when  the  judgment  was  recovered.  This 
excuse  in  some  instances  might  not  avail  him  at  law.  It  hafi 
been  settled,  that  in  an  action  at  law,  if  the  party  omits  to 
make  a  defence  which  existed  to  a  part  or  all  of  the  cause  of 
action,  he  can  afterwards  have  no  redress  in  a  separate  legal 
proceeding.  Tilton  v.  Gordon,  1  N.  H.,  83 ;  7  T.  R.,  269 ;  1  Ld. 
Raym.,  742;  9  Johns.  (N.  Y.),  232;  2  N.  H.,  101;  12  Mass., 
263.  In  such  case,  he  can  sometimes  obtain  relief  by  a  peti- 
tion for  a  new  trial,  but  seldom  in  any  other  manner. 

In  certain  instances,  if  the  defence  arose  out  of  something 
subsequent  to  the  original  cause  of  action,  such  as  a  part  pay- 
ment of  money,  or  a  delivery  of  property  to  be  applied  in  part 
payment,  and  the  creditor  neglected  to  make  the  application, 
it  has  been  held  that  this  may  be  treated  even  at  law  as  a  dis- 
tinct transaction,  the  creditor  having  thus  rescinded  or  failed 
to  fulfil  his  promise  to  apply  the  money,  and  a  separate  action 
be  then  maintained  to  recover  it  back.  Snow  v.  Prescott^  12 
N.  H.,  635;  7  Id.,  636. 

However  this   should   be   at   law,  there  is  strong   equity 
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and  substantial  justice  in  it,  and  much  more  in  cases  where, 
as  is  usual,  the  debtor  is  defaulted,  having  no  defence  to  th 
original  cause  of  action,  and  supposes  that  the  creditor,  in 
making  up  judgment,  will  deduct  all  payments  and  all  prom- 
ised allowance,  and  does  not  discover  the  neglect  to  do  it  till 
after  execution  has  issued. 

The  present  application  being  in  equity  and  not  at  law, 
a  party  in  the  former  is  clearly  entitled  to  an  injunction,  if 
there  was  accident,  or  mistake,  or  fraud,  in  obtaining  the 
judgment. 

So  ignorance  of  a  defence  goes  far,  sometimes,  to  repel 
negligence,  though  standing  alone  it  may  not  be  a  r«-|OA 
sufficient  ground  *for  such  relief.  See  1  Bibb  (Ky.),  ^ 
173 ;  Cook  (Tenn.),  175 ;  4  Hay w.  (N.  C),  7  ;  4  Mun.  (Va.), 
13C ;  6  Hamm.  (Ohio),  82 ;  Bromi  v,  Swami,  10  Pet.,  498, 
502 ;  2  Swan.,  227 ;  Thompson  v.  Berri/,  3  Johns.  (N.  Y.), 
Ch.,  896. 

On  this  point,  however,  we  give  no  decisive  opinion,  because 
all  of  us  are  not  satisfied  that  a  clear  remedy  can  be  given  at 
law  on  these  facts  by  a  separate  action,  and  as  we  have  juris- 
diction of  this  cause  on  the  other  ground  of  fraud,  we  advert 
to  this  merely  as  being  one  of  the  plausible  reasons  in  favor  of 
an  injunction,  till  the  whole  matter  between  the  parties  can 
be  further  investigated.  (See  reasons  for  this  course  in  United 
States  V.  Myers,  2  Brock.,  616 ;  1  Wheat.,  179 ;  2  Cai.  (N.  Y.), 
Gas.,  1;  10  Johns.  (N.  Y.),  587;  1  Paige  (N.  Y.),  90). 

The  existence  of  fraud  in  obtaining  the  original  judgment, 
which  is  the  other  ground  assigned  for  relief,  is  next  to  be 
considered.  It  is  not  only  alleged  generally,  but  in  the 
details,  so  far  as  already  specified,  in  this  opinion.  A  general 
allegation  of  it  in  the  bill  would  have  been  sufficient,  if  so 
certain  as  to  render  the  subject-matter  of  it  clear.  (^Nesmith 
et  al.  V.  Calvert,  1  Woodb.  &  M.,  44 ;  Smith  v.  Bumham,  2 
Sumn.,  612;  and  Jenkins  v.  Eldridge,  3  Story,  181.)  The 
demurrer  admits  the  fraud  thus  set  out,  and  the  law  is  un- 
doubted, that  our  jurisdiction  in  equity  extends  over  frauds 
generally,  and  in  a  special  manner  one  like  this,  to  which  it  is 
oubtful  whether  any  remedy  existed  by  law  when  defending 
the  original  action.  2  Cai.  (N.  Y.)  Gas.,  1 ;  10  Johns.  (N.  Y.), 
587 ;  1  Paige  (N.  Y.),  90 ;  2  Stew.  (Ala.),  420. 

The  character  of  this  fi*aud,  as  admitted  by  the  demurrer  to 
exist,  is  one  of  great  injustice  to  the  community,  it  being  equi- 
table, no  less  than  legal,  in  Mississippi,  by  an  express  statute, 
for  debtors  of  a  bank  to  make  payment  to  it  in  its  own  bills. 
(Laws  of  Miss.,  a.  d.  1842,  p.  140.) 

It  seems  generally  allowable,  even  on  common  law  princi- 
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pies,  as  a  set-off.  See  the  express  declaration  to  that  effect  by 
this  court  in  The  United  States  v.  Robertson^  6  Pet.,  659 ;  see 
also  Planters'  Bank  v.  Sharp  et  al.^  at  this  term. 

Looking  probably  to  a  transaction  much  like  the  present, 
the  court,  in  5  Pet.,  say, — "So  far  as  these  notes  were  in 
possession  of  the  debtor  at  the  time  he  was  summoned  as  a 
garnishee,  they  form  a  counter  claim,  which  diminishes  the 
debt  to  the  bank  to  the  extent  of  that  counter  claim."  But 
how  the  balance  is  to  be  paid  in  respect  to  notes,  the  court 
forbore  to  give  any  opinion  (p.  684). 

Any  assignment  or  other  proceeding  got  up  with  the  fraudu- 
lent intent  of  preventing  the  exercise  of  that  right,  as  is  here 
*1 21 1  ^^^^S®^  ^^^  admitted,  cannot  receive  the  countenance 
J  of  this  court.  *But  we  do  not  decide  on  the  extent  at 
law  to  which  such  a  defence  can  be  made  in  Mississippi,  or  in 
respect  to  the  manner  of  paying  the  balance ;  as  all  our  con- 
clusions here  rest  entirely  on  the  averments  and  the  admission 
of  their  correctness  by  the  demurrer. 

In  coming  to  our  conclusions,  we  by  no  means  would  be 
understood,  as  before  intimated,  to  approve  all  the  language 
or  forms  of  allegation  adopted  in  this  bill.  But  we  are  K)rced 
to  think  that  enough  is  stated  in  it,  in  substance,  to  give  us 
jurisdiction,  and  to  entitle  the  complainant  to  relief,  when  the 
statement  is  not  denied  by  the  respondents. 

The  judgment  below  in  favor  of  the  demurrer  is,  therefore, 
reversed.  But  in  order  that  justice  may  be  done  between 
these  parties  on  the  answer  and  any  evidence  either  of  them 
may  wish  to  file,  final  judgment  is  not  rendered  here  for  the 
plaintiff,  but  the  case  is  remanded,  in  order  that  leave  may  be 
given  to  the  respondents  to  withdraw  their  demurrer,  and  the 
cause  be  heard  on  the  bill  and  answer,  if  no  evidence  is  desired 
to  be  put  in ;  or  on  these  and  such  evidence  as  the  parties  may 
wish  to  offer. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  District  Court  sus- 
taining the  demurrer  to  the  bill  of  complaint  be  and  the  same 
is  hereby  reversed  with  costs,  and  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  said  District  Court,  in  order 
that  leave  may  be  given  to  the  respondents  to  withdraw  their 
demurrer,  and  that  the  cause  may  be  heard  on  the  bill  and 
answer,  if  the  parties  do  not  desire  to  put  in  any  evidence,  or 
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on  the  bill  and  answer  and  such  evidence  as  the  parties  may 
wish  to  offer. 


«  w  » 


•Henry  Mathewson,  Respondent  and  Appellant,  r«i22 
V.  John  H.  Clarke,  Administrator  of  Willard  L 
W.  Wetmore,  Appellee. 

Although  a  new  member  cannot  be  admitted  into  a  partnership  without  the 
consent  of  all  parties,  yet  a  person  who  has  obtained  a  share  in  the  concern 
can,  after  the  partnership  has  expired,  maintain  a  suit  in  chancery  for  his 
share  of  the  profits.^ 

The  language  of  the  complainant  in  his  bill,  '*  that  he  became  interested  in  a 
ship  and  cargo  at  and  from  Gibraltar,"  is  decisive  of  tiie  question  of  time 
when  his  interest  commenced,  and  shows  that  he  had  "^lO  interest  until  she 
arrived  at  Gibraltar. 

Where  a  master  and  supercan^o  was  to  receive  a  certain  sum  per  month  as 
wages,  and  a  commission  of  five  per  cent.,  and  also  one-tenth  of  all  the 
profits,  and  it  was  agreed  that  these  were  to  be  in  full  of  all  services  and 
privileges,  the  master  and  supercargo  had  no  right  to  traffic  upon  his  own 
account,  for  his  own  benefit. 

If  the  master  and  supercargo,  after  the  loss  of  his  first  vessel,  charters  an- 
other and  uses  the  capital  of  his  partners  in  prosecuting  his  trade.  Inform- 
ing his  owners  thereof  and  expressing  his  willingness  to  continue  the  busi- 
ness upon  the  same  terms  as  before,  to  which  they  did  not  object,  such  con- 
tinuance of  the  business  must  be  governed  by  the  same  rules  which  regu- 
lated the  transactions  in  the  first  ship. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 

The  record  whs  very  voluminous,  being  a  printed  volume 
of  more  than  five  hundred  pages,  which  contained  numerous 
letters  and  accounts  relating  to  trading  voyages  to  different 
and  distant  i)arts  of  the  world,  from  October,  1820,  to  Novem- 
ber, 1826.  There  were  three  reports  from  masters  in  chancery 
in  the  court  l)el()W,  and  a  supplemental  report  made  to  this 
court  by  agreement  of  counsel  and  sanction  of  the  court. 
The  arguments  of  counsel  referred  to  a  great  number  of  these 
transactions,  of  which  it  is  impossible  to  give  any  other  than 
a  geneml  outline. 

In  the  year  1820,  there  were  in  Providence,  Rhode  Island, 
two  mercantile  houses,  one  known  by  the  name  and  firm  of 
Edward  Carrington  &  Co.,  and  the  other  by  that  of  Cyrus 
Butler.  The  house  of  Edward  Carrington  &  Co.  was  com- 
posed of  Edward  Carrington  and  Samuel  Wetmore. 

In  October,  1820,  these  two  houses  made  the  following 
agreement  with  Henry  Mathewson,  the  present  appellant : 

»  CiTBD.    SeUer  v.  Beale,  Itt  W.  V«.,  288. 
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'*Thi8  agreement  witnesseth:  That  whereas  Messrs.  Lynch, 
Hill  &  Co.,  of  the  republic  of  Chili,  have  contracted  and 
agreed  with  his  Excellency,  General  San  Martin,  commander- 
in-chief  of  said  republic,  to  furnish  to  him,  or  said  govern- 
ment, a  quantity  of  military  stores,  which  contract  has  been 
assigned  to  Cyrus  Butler  and  Edward  Carrington  &  Co.,  who 
have  undertaken  to  furnish  the  same.  Wherefore  the  said 
Cyrus  Butler  and  Edward  Carrington  &  Co.  on  the  one  part, 
and  Captain  Henry  Mathewson  on  the  other  part,  all  of 
♦12^1  Providence,  in  the  *state  of  Rhode  Island,  on  the  12th 
J  day  of  October,  a.  d.  1820,  make  and  enter  into  the 
following  agreement  and  stipulations,  viz. : — 

"  1st.  The  said  Henry  Mathewson  agrees  to  take  the  com- 
mand of  the  ship  or  vessel  the  said  Butler  and  Carrington  & 
Co.  shall  provide  for  said  expedition,  and  at  all  times  to  act  as 
captain  and  supercargo  thereof. 

"  2d.  The  said  Mathewson  is  to  proceed  to  Europe,  attend 
to  the  purchase  of  said  military  stores,  proceed  therewith  in 
said  ship  to  Chili  and  Peru,  deliver  the  same,  receive  the  pay- 
ment therefor,  and  do  all  and  every  thing  that  may  be  neces- 
sary and  advisable  for  the  faithful  accomplishment  of  said 
contract,  both  as  regards  the  delivery  of  the  military  stores 
and  the  receiving  the  payment  therefor,  whether  the  said  pay- 
ments shall  be  in  cash  or  in  produce  of  the  republics ;  and  with 
the  said  payments,  proceed  to  such  ports  in  China,  Europe,  or 
the  United  States  as  may  be  considered  most  advantageous, 
and  according  to  the  instructions  and  recommendations  of  said 
Butler  and  Carrington  &  Co.  Providing,  further,  that,  should 
any  circumstance  have  occurred,  or  should  occur,  to  prevent 
the  contract  being  complied  with  on  the  part  of  the  Chilian  or 
Peruvian  government,  or  by  General  San  Martin  or  his  suc- 
cessor, then  the  said  Mathewson  is  to  use  his  best  abilities  and 
exertions  to  dispose  of  said  military  stores  in  the  most  advan- 
tageous manner,  and  to  [the]  best  profit ;  and  the  proceeds  of 
such  sale  embark  on  board  said  ship,  and  proceed  therewith 
to  such  ports  in  China,  Europe,  or  the  United  States  as  may 
be  considered  most  advantageous,  and  according  to  the 
recommendations  and  instructions  of  said  Carrington  &  Co, 
and  C.  Butler. 

"  3d.  The  said  Butler  and  Carrington  &  Co.,  on  their  part, 
promise  to  allow  and  pay  the  said  Mathewson  fifty  doUara  per 
month,  as  wages  as  navigator  and  master  of  the  ship,  and  also 
the  sum  of  seven  hundred  dollars  as  commission  for  attending 
and  procuring  the  purchase  of  said  militaiy  stores  in  Europe, 
for  delivering  and  making  the  sale  of  the  same  in  Chili  or 
Peru,  receiving  the  payment  either  in  cash  or  produce  of  the 
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republics,  and  delivering  the  same  in  China,  Europe,  or  the 
United  States, — he  conforming  always  to  the  instructions  and 
recommendations  of  said  Butler  and  Carrington  &  Co.  The 
said  Mathewson  is  to  have  allowed  him  all  travelling  expenses 
and  charges  that  attach  to  business. 

"  It  is  nirther  mutually  agreed  between  the  aforesaid  parties, 
that  after  delivering  or  depositing  the  proceeds  of  the  afore- 
said military  stores,  and  completing  and  finishing  the  aforesaid 
agreement,  according  to  the  tenor  thereof,  a  new  voyage  and 
adventure  is  to  be  begun  in  the  following  manner : — 

*"lst.  The  said  Henry  Mathewson  is  then  to  be  r«-io4 
admitted  an  owner  in  said  ship  of  one  tenth  part,  at  the  ^ 
rate  of  her  first  cost  in  the  United  States,  including  repairs 
on  hull,  sails,  and  rigging,  that  may  be  put  on  after  her  pur- 
chase, either  in  [the]  United  States,  Europe,  or  elsewhere  ; 
and  also  owner  of  one  tenth  part  of  her  cargo,  on  such  new 
voyage  and  adventure. 

"  2d.  Said  Butler  and  Carrington  &  Co.  agree  to  sell  said 
Mathewson,  and  he  agrees  to  purchase,  one  tenth  of  the  ship, 
on  the  terms  heretofore  described  in  article  first. 

"  8d.  Said  Cyrus  Butler  and  E.  Carrington  &  Co.  agree  to 
furnish  the  sum  of  fifty  thousand  dollars  (as  a  cargo  for  said 
ship)  at  the  port  where  the  said  ship  shall  deliver  and  deposit 
the  proceeds  of  said  military  stores. 

"  4th.  The  said  Mathewson  is  to  allow  said  Butler  and  E. 
Carrington  &  Co.  interest,  at  the  rate  of  six  per  cent,  per 
annum,  for  his  one  tenth  of  ship  and  cargo,  from  the  time  the 
proceeds  of  the  military  stores  (heretofore  mentioned)  are 
delivered  or  deposited  in  manner  as  heretofore  stipulated. 

"  6th.  The  said  Mathewson  is,  in  this  new  voyage,  to  have 
liberty  to  proceed  to  such  ports,  countries,  and  places,  back- 
ward and  forward,  for  trade,  freight,  or  other  employment  of 
the  ship  and  cargo,  as  he  may  think  most  for  the  interest  and 
advantage  of  the  concern  in  said  ship  and  cargo. 

"  6th.  In  this  new  voyage,  as  before  described,  it  is  mutually 
agreed,  the  said  Mathewson  shall  have  fifty  dollars  per  month, 
as  wages  as  commander  and  navigator  of  said  ship,  to  com- 
mence with  the  new  voyage,  and  as  supercargo  a  commission 
of  five  per  cent,  on  the  net  amount  [of]  all  property  safely 
returned  to  the  United  States,  Canton  or  Europe,  proceeding 
from  the  original  stock  of  fifty  thousand  dollars,  together  with 
one  tenth  of  all  the  profits  and  earnings  made  in  the  voyage  or 
voyages,  freights  or  otherwise. 

**  7th.  It  is  agreed  that  the  wages  and  commissions  specified 
and  agreed  for  in  the  sixth  article  are  to  be  in  full  of  all  ser- 
vices and  privileges  to  Captain  Mathewson,  as  master  and 
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supercargo  during  the  voyage  or  voyages  heretofore  specified 
or  otherwise. 

"  It  is  understood,  the  said  Mathewson  is  to  have  no  privi- 
lege in  the  first  voyage  heretofore  specified,  and  that  the  wages 
and  commissions  of  seven  hundred  dollars  allowed  on  that 
voyage  are  to  be  paid  in  the  United  States  at  the  end  of  voyage. 
^Signed)  Cyrus  Butler, 

Edward  Carrington  &  Co., 
Henry  Mathewson." 

«1 2^1  ^^  pursuance  of  this  agreement,  Mathewson  repaired 
J  to  *Europe,  and  in  December,  1820,  at  the  Texel, 
received  the  ship  Mercury  and  her  cargo  from  the  other  par- 
ties. He  also  received  two  sets  of  instructions,  one  genuine, 
and  the  other  fictitious,  to  be  used  in  case  of  capture.  The 
true  instructions  commenced  in  this  way  : — 

*'^  Providenccy  November  18,  1830. 
**  Capt.  Henry  Mathewson  : 

"Sir, — We  herewith  hand  you  the  letter  of  Messrs.  Lynch, 
Hill  &  Co.,  of  Valparaiso,  to  Edward  Carrington  &  Co.,  under 
date  of  June  16,  1820,  accompanied  with  a  contract  made  by 
their  Mr.  Lynch  with  General  San  Martin,  commander-in- 
chief  of  the  Chilian  and  Peruvian  armies,  and  in  behalf  of  said 
government.  You  will  observe,  on  perusal  of  the  letter  and 
contract,  that  the  muskets,  carbines,  and  sabres,  expressed  in 
the  first  article  in  tlie  contract,  are  to  be  furnished  by  Lynch, 
HiU  &  Co.  themselves,  and  that  the  same  articles  mentioned 
in  the  second  article  are  the  ones  intended  to  be  supplied  by 
ourselves,  and  are  the  same  as  we  directed  to  be  purchased  by 
yourself  in  Europe,  viz. : 

20,000  muskets,  of  good  proof. 
7,000  carbines. 
7,000  cavalry  sabres. 

"  The  prices,  you  will  observe,  are  stipulated  at  eight  and  a 
half  dollars  for  the  muskets,  six  dollars  for  the  carbines  and 
cavalry  sabres,  to  be  imported  into  Peru  free  of  duties,  and 
the  proceeds,  or  payment  for  the  same,  is  also  allowed  to  be 
exported  free  of  duties.  The  delivery  of  the  said  arms  to  be 
at  any  one  port  in  Peru  in  possession  of  the  patriots  under 
General  San  Martin,  or  where,  on  your  arrival  at  any  one  of 
said  ports,  General  San  Martin  may  determine,  on  the  coast  o£ 
Peru.  You  will  observe  the  contract  provides  that  any  arti- 
cles, the  produce  of  Peru,  may  be  received  in  payment  (at  the 
current  market  price)  for  the  arms ;  always  by  the  agreement 
and  consent  of  both  contracting  parties,  and  that  the  same 
134 


JANUARY  TERM,   1848.  125 

Mathewson  r.  Clarke. 


may  be  exported  free  of  duties.  You  will  also  observe,  that 
the  duties  on  the  import  of  any  other  articles  of  merchandise 
by  said  Lynch,  into  the  port  of  Peru,  are  to  be  admitted 
towards  the  payment  of  the  said  arms.  You  will  also  obsei-ve 
it  is  understood,  that  if  the  payment  is  made  in  specie  for  said 
arms,  it  is  permitted  to  be  exported  free  of  duties." 

The  instructions  then  proceeded  to  tell  him  how  to  arrange 
his  cargo,  what  to  do  when  he  got  to  Valparaiso,  and  con- 
tinued thus : — 

"  In  the  execution  of  this  business  it  will  require  your  r-^^  o/» 
best  *attention  and  circumspection  to  weigh  well  all  ^ 
points  and  circumstances,  and  in  conjunction  with  Lynch, 
Hill  &  Co.,  pursue  that  course  best  calculated  to  have  the  con- 
tract complied  with,  taking  care  at  the  same  time,  as  much 
as  possible,  to  have  the  payment  therefor  placed  under  favora- 
ble circumstances ;  or  if  circumstances  should  have  occurred 
to  defeat  the  expedition,  and  with  it  destroy  the  hope  of 
having  the  contract  complied  with,  you  are  then  to  adopt  the 
next  best  plan  to  make  the  sales  of  our  property  to  the  best 
advantage.  If  the  contract  is  complied  with  by  General 
San  Martin,  we  should  recommend  your  fully  loading  the 
ship  with  copper  (taking  the  same  as  payment  towards  the 
arms,  particularly  as  it  is  to  be  allowed  export  free  of  duties)  ; 
and  taking  copper  may  facilitate  and  help  the  government, 
and  be  the  means  of  getting  payment  before  the  expiration  of 
the  eighty  days  limited  in  the  contract,  and  taking  the  bal- 
ance in  specie,  and  proceed  immediately  to  Canton ;  or  if  the 
contract  is  not  complied  with,  and  you  should  make  the  sale 
in  Chili,  or  other  place  where  copper  can  be  procured  at  not 
exceeding  fifteen  or  sixteen  dollars  the  quintal  on  board,  we 
should  then  also  recommend  your  loading  with  copper,  par- 
ticularly if  it  should  aid  you  in  making  sales  of  the  arms ; 
and  then  taking  the  balance  in  specie,  and  proceed  direct  for 
China.  After  having  disposed  of  the  arms,  and  obtained  the 
payment  for  the  same,  it  will  be  of  much  importance  that  you 
reach  China  as  direct,  and  with  as  little  delay  as  possible.  In 
order  that  a  second  deposit  may  be  had  for  the  property,  and 
that  a  new  voyage  may  be  begun  anew,  without  any  regard 
to  the  present  one,  after  reaching  Canton  you  will  deliver  all 
our  property  to  Messrs.  S.  Russell  &  Co.,  except  the  fifty 
thousand  dollara,  which  you  are  to  retain  as  a  capital  for  the 
ship  in  any  future  operations  you  may  think  it  advisable  to 
undertake,  either  by  trading  or  freighting,  according  as  you 
think  most  profitable  for  all  concerned ;  perhaps  a  cargo  froui 
China  for  Chili  or  Peru  may  be  a  good  investment.     Howevijr, 

135 


126  SUPREMK    COURT. 

Mathewson  v.  Clarke. 

after  you  get  to  Canton,  and  take  the  fifty  thousand  dollars  as 
a  capital,  you  must  be  your  own  master,  and  do  that  which 
is  best." 

The  instructions  then  proceeded  to  provide  for  many  con- 
tingencies, and  concluded  with  a  general  reference  to  conver- 
sations between  the  parties  before  Mathewson  left  the  United 
States. 

The  fictitious  instructions  provided  entirely  for  a  trading 
voyage  to  Columbia  River,  thence  to  Canton,  &c. 

In  April,  1821,  having  purchased  a  cargo  of  arms,  Mathew- 
son sailed  from  Bremen,  in  the  ship  Mercury,  for  Valparaiso, 
and  arrived  there  in  August  of  the  same  year. 
•1 271       *Fro™  Valparaiso  he  went  to  Lima,  where  he  arrived 
J  in  September. 

On  the  first  of  June,  1821,  a  transaction  occurred  at  Provi- 
dence which  was  the  basis  of  this  litigation.  Willard  W.  Wet- 
more  (and  his  administrator,  the  present  defendant  in  error) 
claimed  to  have  been  admitted  on  that  day  as  a  partner  in  the 
firm  of  Edward  Carrington  &  Co.,  and  the  following  entry 
upon  their  books  was  produced  upon  the  call  of  the  defendant 
Mathewson. 

"Providence,  June  1st,  1821. 

Day-book. 

Edward  Carrington  &  Co. — New  concern. 

Edward  Carrington 
Samuel  Wetmore 
W.  W.  Wetmore 


And  commencing  on  the  first  page,  under  date  of  1st  June, 
1821,  and  continuing  through  several  pages,  Edward  Car- 
rington &  Co.,  old  concern,  are  credited  with  the  sum  of 
$118,987.32,  for  their  interest  in  various  adventures  and  ship- 
ments then  outstanding. 

The  corresponding  ledger  is  headed,  "  New  concern,  ledger 
A,"  and  commences  with  the  same  date. 

Let  us  return  to  the  voyages  of  Mathewson. 

At  Lima  he  sold  his  cargo  of  arms,  and  was  detained  there 
nearly  ten  months  waiting  for  payment  from  the  Peruvian 
government. 

In  June,  1822,  having  chartered  the  Mercury,  at  Lima,  to  a 
person  by  the  name  of  Rodolpho,  he  sailed  with  the  proceeds 
of  the  arras  for  Gibraltar,   by   way  of  Rio  de  Janeiro,  and 
arrived  at  Gibraltar  in  November,  1822. 
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III  December,  1822,  he  sailed  from  Gibraltar,  on  a  trading 
and  freighting  voyage,  with  freight  and  merchandise  for  the 
joint  account  of  the  owners. 

Arrived  at  Rio,  February,  1828. 

Sailed  from  Rio,  February,  1823. 

Arrived  at  Valparaiso,  April,  1828. 

Arrived  at  Callao,  July  1,  1823. 

Left  Callao,  September,  1823. 

Arrived  at  Arica,  October,  1828. 

Left  Arica  for  Callao,  October  26,  1828. 

Arrived  at  Callao,  December,  1823. 

Sailed  from  Callao  for  Canton,  January  1,  1824. 

Arrived  at  Canton,  April  10,  1824. 

Left  Canton  for  South  America,  July  11,  1824. 

♦Arrived  at  Monterey,  October  25,  1824. 

Left  Monterey  for  Mazatlan,  January  1,  1825. 

Arrived  at  Mazatlan,  January  21,  1825. 

Left  Mazatlan  for  Lima,  March  20, 1825.  Arrived  at  Guay- 
aquil, June  3, 1826,  where  the  ship,  being  injured  in  a  gale  and 
decayed  by  age,  was  condemned  and  sold. 

On  the  12th  of  September,  1825,  Mathewson  embarked  at 
Guayaquil  with  goods  and  money  for  Lima,  in  the  steamboat 
Tilica,  which  was  blown  up  and  destroyed  on  the  passage. 

In  November,  1825,  being  at  Lima,  Mathewson  chartered 
three-fourths  of  the  ship  Superior.  He  claimed  to  do  this  upon 
his  sole  res})onsibility  and  risk,  and  therefore  to  be  entitled  to 
all  the  profits,  allowing  to  Butler,  Carrington  &  Co.  only  the 
interest  upon  such  portion  of  the  partnership  funds  as  were 
invested  in  the  adventure. 

In  November,  1825,  he  sailed  from  Lima  to  Canton,  where 
he  arrived  in  March,  1826.  Leaving  there  in  June,  he  returned 
to  Valparaiso,  where  he  arrived  in  October,  and  consigned  all 
his  property,  individual  as  well  as  joint,  to  Alsop,  Wetmore  & 
Co.,  who  sold  it  at  a  large  profit. 

In  June,  1827,  he  arrived  in  Providence,  having  been  absent 
nearly  seven  years. 

During  all  these  voyages,  Mathewson  claimed  to  have 
received  sums  of  money  for  himself  upon  various  accounts ; 
such  as  presents  and  gratuities  from  the  persons  with  whom  he 
dealt ;  from  Spaniards  for  assisting  in  concealing  their  money  ; 
a  deposit  from  a  man  named  Martinez,  to  be  invested  in  mili- 
tary clothing  for  him  at  Gibraltar,  but  who  could  never  after- 
wards be  found  or  heard  of;  from  passengers  for  taking  care 
of  their  money ;  presents  from  several  persons  for  transport- 
ing specie  from  the  shore  without  full  duties ;  and  profits  upon 
all  these  sums,  invested  upon  bis  own  account  in  articles  of 
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trade  sold  and  reinvested  from  time  to  time,  paying  freight  for 
the  same. 

In  1830,  Willard  W.  Wetmore,  of  New  Haven,  in  Connecti- 
cut, filed  a  bill  on  the  equity  side  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Rhode  Island  against  Mathew- 
son, claiming  to  have  been  admitted  by  Edwara  Carrington  & 
Co.  as  a  member  of  their  firm  in  June,  1821,  and  calling  upon 
Mathewson  to  render  an  account  of  his  agency  as  master  and 
supercargo  of  the  ship  Mercury,  on  a  voyage  by  him  prosecuted 
before  he  became  part  owner  of  said  ship ;  and  of  his  agency 
as  master,  supercargo,  and  part  owner  of  said  ship  and  her 
cargo  after  he  became  a  part  owner ;  and  also  of  his  employ- 
ment of  the  funds  of  the  owners  of  the  Mercury,  after  her  con- 
♦12Q1  ^^^^^^^io'^  *^^  sale,  in  the  ship  Superior,  three  fourths 
J  of  which  he  *chartered  at  Lima  in  November,  1825. 
The  bill  also  called  for  a  discovery  of  all  his  transactions 
during  the  adventures. 

This  bill  was  afterwards  amended  by  the  insertion  of  the 
following  clause  after  the  claim  to  have  been  admitted  as  a 
partner  in  June,  1821,  viz. : — "  (^amendment — and  then  and 
there  became  the  assignee  and  purchaser  of  one  fourth  of  nine 
twentieth  parts  of  said  ship  Mercury  and  her  cargo  and  of  one 
fourth  of  nine  twentieth  parts  of  all  the  rights  of  all  the  rights 
of  said  Edward  Carrington  &  Co.  in  and  to  said  contract  with 
the  said  Mathewson,  and,  as  such,  entitled  to  a  discovery  and 
relief  against  the  said  Mathewson)." 

In  September,  1830,  Mathewson  filed  his  answer,  to  which 
exceptions  were  taken,  and  in  February,  1831,  filed  a  further 
answer.  In  these  answers  he  denied  that  the  complainant 
ever  was  a  partner  in  the  house  of  Edward  Carrington  &  Co., 
or  that  he  ever  had  any  interest  in  the  ship  Mercury  and  cargo, 
or  in  the  concerns  of  said  adventure.  The  answers  then  went 
into  a  minute  detail  of  all  the  transactions  which  had  occurred 
during  all  these  voyages,  and  had  annexed  to  them  a  hundred 
and  seven  accounts  with  different  persons,  explaining  the  ship- 
ments, sales,  freight,  purchases,  remittances,  &c.,  &c. 

At  November  term,  1831,  the  cause  was  referred  to  Samuel 
Eddy,  as  master  in  chancery,  '^  to  take  and  state  an  account 
between  the  complainant  and  the  defendant,  Henry  Mathew- 
son, touching  and  concerning  the  concerns  and  business  of  the 
partnei*ship  subsisting  between  the  parties  in  said  cause,  and 
all  the  other  matters  and  things  charged  in  said  bill  of  com- 
plaint." 

At  June  term,  1832,  Samuel  Eddy,  Richard  K.  Randolph, 
and  John  H.  Ormsbee  were  appointed  masters  under  the  above 
interlocutory  decree. 
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In  18S4,  whilst  the  cause  was  pending  before  the  masters, 
Wetmore,  the  complainant,  died,  and  letters  of  administration 
upon  his  estate  were  granted  to  John  H.  Clarke,  a  citizen  of 
Rhode  Island,  the  laws  of  that  state  not  permitting  a  person 
residing  out  of  the  state  to  become  the  administrator  of  a  citizen 
thereof.  Clarke,  the  appellee  in  the  case  now  before  the  court, 
filed  a  bill  of  revivor.  Mathewson  appeared,  and  moved  to 
dismiss  the  suit  on  the  ground  of  want  of  jurisdiction,  inas- 
much as  the  administrator  and  respondent  were  citizens  of  the 
same  state.  The  Circuit  Court  dismissed  the  bill ;  but  the 
cause  being  brought  up  to  the  Supreme  Court,  this  judgment 
was  reversed,  and  the  cause  remanded  for  further  proceedings. 
The  report  of  this  case  will  be  found  in  12  Pet.,  164. 

In  January,  1839,  Charles  P.  Tillinghast  was  appointed  a 
third  master,  in  the  place  of  Samuel  Eddy,  to  act  in  conjunc- 
tion with  the  other  two. 

*In  November,  1840,  the  masters  made  a  very  elaborate  r-^^  o^ 
report  to  the  court,  accompanied  by  numerous  deposi-  *- 
tions,  in  which  report  they  found  a  balance  due  from  Mathew- 
son to  the  administrator  of  $8,098.52.     To  this  report  Mathew- 
son filed  twenty-six  exceptions. 

At  June  term,  1841,  the  master's  report  was  referred  back 
to  the  same  masters,  to  re-examine  and  review  and  reconsider 
the  same,  with  liberty  to  either  party  to  introduce  further  evi- 
dence ;  the  plaintiflF  to  have  leave  to  amend  his  bill,  and  the 
defendant  to  file  his  answer  to  the  amendment  within  twenty 
days.  Whether  or  not  it  was  at  this  stage  of  the  proceedings 
that  the  plaintifiF  amended  hijj  bill  by  inserting  the  part 
included  within  brackets,  as  set  forth  in  the  preceding  part 
of  this  statement,  the  record  does  not  show.  But  on  the  9th 
of  September,  1841,  Mathewson  filed  a  further  answer,  deny- 
ing that  Wetmore  was  or  ever  had  been  a  copartner  in  the  firm 
of  Edward  Carrington  &  Co. ;  denying  that  he,  Wetmore,  had 
ever  asked  an  account  from  the  defendant  previously  to  filing 
the  bill,  and  denying  that  Wetmore  had  ever  been  admitted 
by  the  defendant  as  a  co-partner  in  said  ships  and  adventures 
in  any  manner  whatever. 

At  November  term,  1841,  the  masters  made  their  second 
report,  finding  a  balance  due  by  Mathewson  to  Clarke,  as 
administrator,  of  $8,568.52.  This  report  was  accompanied  by 
a  great  mass  of  additional  evidence.  To  this  report  Mathew- 
son filed  twenty-four  exceptions. 

At  the  same  term,  viz.,  November,  1841,  the  court  ordered 
this  report  of  the  masters,  so  far  as  respected  the  matters  in 
the  sixteenth  exception,  to  be  referred  back  to  them  for  fur- 
ther inquiry. 
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In  conformity  with  this  order,  the  masters  filed  a  third 
report  correcting  the  preceding  one  by  making  an  additional 
allowance,  and  reporting  the  entire  balance  due  by  Mathew- 
son  to  be  $8,685.66-^. 

At  June  term,  1842,  Mathewson  filed  six  exceptions  to  this 
third  report. 

At  November  term,  1842,  the  following  decree  was  made  by 
the  Circuit  Court,  viz. : — 

"  This  cause  came  on  to  be  heard  upon  the  report  of  the 
masters  made  in  this  cause  at  the  November  terra,  A.  d.  1840, 
of  this  court,  and  upon  the  exceptions  filed  thereto ;  and  upon 
the  report  of  the  masters  made  in  this  cause  at  the  November 
term,  A.  D.  1841,  of  this  court,  and  the  exceptions  filed  thereto ; 
and  upon  the  masters'  report  in  this  cause,  filed  in  the  clerk^s 
office  of  this  court  on  the  11th  day  of  April,  A.  d.  1842,  and 
the  exceptions  filed  thereto,  and  counsel  being  heard  thereon: 
in^Q^-i  *"In  consideration  whereof,  it  is  ordered,  adjudged^ 
•J  and  decreed,  that  the  exceptions  to  the  first-mentioned 
report  be  disallowed,  and  that  the  said  report  do  stand  and  be 
confirmed,  except  so  far  as  the  same  is  altered  by  the  report 
aforesaid  made  to  the  November  term,  A.  d.  1841,  of  this 
court,  and  the  report  aforesaid  filed  in  the  clerk's  office  of 
this  court  on  the  11th  day  of  April,  A.  d.  1842.    • 

"It  is  further  ordered,  adjudged,  and  decreed,  that  the 
exceptions  to  said  report,  made  at  the  November  term,  A.  D. 
1841,  of  this  court,  be  disallowed,  and  that  said  report  do 
stand  and  be  confirmed,  except  so  far  as  the  same  is  altered 
by  the  said  report,  filed  in  the  clerk's  office  of  this  court  on 
the  11th  day  of  April,  A.  d.  '1842. 

"It  is  further  ordered,  adjudged,  and  decreed,  that  the 
exceptions  to  the  said  report,  filed  in  the  clerk's  office  of  this 
court  on  the  11th  day  of  April,  A,  D.,  1842,  be  disallowed, 
and  that  said  last-mentioned  report  do  stand  and  be  confirmed. 

"  It  is  further  ordered,  adjudged,  and  decreed,  that  the  said 
John  H.  Clarke,  administrator  on  the  estate  of  the  said  Wil- 
lard  W.  Wetmore,  in  his  said  capacity  of  administrator,  have 
and  recover  of  the  said  Henry  Mathewson,  the  sum  of  eight 
thousand  six  hundred  and  eighty-five  dollars  and  sixty-six 
cents,  said  sum  being  the  amount  found  due  by  said  last- 
mentioned  report,  together  with  costs,  and  that  execution 
issue  therefor. 

''  Let  this  decree  be  filed  in  the  clerk's  office  in  this  cause. 

"Joseph  Stoey, 
Ass.  Jits,  of  the  Sup,  Ct.  of  U.  States* 

"John  Pitman, 
District  Judge  U.  S.  R.  L  District.** 
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From  this  decree  an  appeal  brought  the  case  up  to  the 
Supreme  Court. 

Whilst  the  cause  was  pending  in  the  Supreme  Court,  an 
order  was  passed,  at  December  term,  1846,  directing  the  mas- 
ters to  review  their  report.  They  accordingly  made  a  supple- 
mental and  fourth  report,  addressed  directly  to  the  Supreme 
Court,  in  which  they  admit  an  error  in  their  preceding  ac- 
counts, from  not  giving  Mathewson  a  sufficient  credit  for  his 
commissions  and  his  interest  in  the  copartnership.  Correct- 
ing this  error,  they  find  the  amount  due  by  Mathewson  to 
Clarke,  including  interest  up  to  January  1,  1846,  to  be 
$6,241.44.  This  report  was  made  a  part  of  the  record,  by 
agreement  of  counsel. 

In  the  argument  of  the  case  in  this  court,  the  exceptions 
taken  to  the  first  report  of  the  masters  were  not  insisted  upon 
any  further  than  they  were  included  in  the  exceptions  to  the 
second ;  and  the  exceptions  to  the  third  were  entirely  r^^^  qo 
waived.  *None  being  taken  to  the  fourth,  which  was  ^ 
made  to  this  court,  the  argument  was  confined  exclusively  to 
the  exceptions  to  the  second  report,  which  have  been  already 
stated  to  have  been  twenty-four  in  number. 

The  cause  was  argued  by  Mr.  Albert  C.  Greene  and  Mr, 
Webster^  on  the  part  of  Mathewson,  the  appellant,  and  Mr. 
R.  W.  Greene  and  Mr.  Whipple^  for  the  appellee. 

Mr.  Albert  0.  Greene  gave  a  history  of  the  case,  and  of  all 
the  voyages  which  had  taken  place.  He  then  classified  the 
exceptions  so  as  to  include  all  which  related  to  or  depended 
upon  the  same  general  principle  of  law.  And,  first,  with 
respect  to  the  right  of  the  complainant  to  sue.  This  being  a 
limited  copartnership,  consisting  of  the  sum  of  $50,000  and 
the  ship,  he  maintained  the  three  following  propositions : 

1.  That  being  a  limited  copartnership,  no  third  person  can 
be  admitted  without  the  consent  of  all  the  copartners. 

2.  That  no  assignment  of  an  interest  in  a  copartnership 
fund  to  a  third  person  can  give  to  such  third  person  any  right 
against  the  rest  of  the  partners,  where  the  right  to  assign  is 
not  provided  for  in  the  agreement. 

3.  That  Wetmore,  not  being  an  original  party,  cannot  be  a 
party  to  any  suit  at  law  or  equity  founded  on  the  original 
agreement. 

1st.  The  relations  which  exist  between  partners  are  either 
provided  for  specially  by  agreement^  or  result,  by  operation 
of  law,  from  a  union  of  funds.  They  may  contract  for  what 
they  choose, — ^for  example,  that  one  of  them  shall  not  enter 
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into  a  particular  branch  of  business ;  or  they  may  stipulate 
for  the  right  to  assign,  in  which  case  an  assignee  is  in  the 
enjoyment  of  full  rights,  flowing  from  the  original  agreement. 
But  if  the  contract  is  silent  upon  this  point,  the  law  does  not 
permit  a  third  person  to  be  introduced  without  the  assent  of 
the  other  parties.  If  we  were  at  law,  it  is  clear  that  no  action 
w  'Id  be  maintainable,  and  the  same  rule  must  prevail  in 
equity.  The  relations  between  partners  are  of  a  confidential 
character,  and  therefore  it  is  reasonable  that  no  stranger 
should  be  brought  in.  These  relations  are  also  mutual.  lu 
case  of  loss,  each  partner  has  a  right  to  look  to  his  associates, 
and  ought  not  to  be  compelled  to  rely  upon  a  peraon  whom 
he  may  be  unwilling  to  trust.  The  only  evidence  of  the 
copartnership  of  the  complainant,  Wetmore,  is  the  entry  upon 
the  books  of  Carrington  &  Co.  There  was  no  assignment,  no 
letter  informing  Mathewson,  who  was  then  absent  ou  one  of 
the  voyages,  nor  did  he  know  anything  of  it  until  the  service 
of  the  subpoena  in  this  case.  See  Collyer  Part.,  4,  101 ;  14 
Johns.  (N.  Y.),  318 ;  6  Madd.,  6. 

*1  ^^1       *^^'         assignment  can  be  made  where  it  is  not  pro- 
J  vided  for  in  the  articles. 

There  is  no  evidence  here  of  any  assignment  to  Wetmore 
which  does  not  show  him  to  have  been  also  admitted  as  a 
partner,  if  it  is  valid  for  any  purpose.  Suppose  there  waa 
such  evidence,  what  could  partners  assign  except  choses  in 
action,  which  the  assignee  would  be  unable  to  enforce?  But 
the  claim  here  is,  that  the  new  partner  has  the  same  rights  as 
the  old,  and  has  the  same  right  to  forbid  certain  things  to  be 
done.  If  the  relation  of  partner  cannot  be  assigned  t()gether 
with  choses  in  action,  then  the  suit  must  fail,  because  the 
ground  of  the  complainant's  claim  is  that  Mathewson  had  no 
right,  under  his  agreement,  to  do  certain  things  which  he  has 
done.  But  this  relation  cannot  be  assigned.  Mathewson 
never  agreed  that  any  one  else  should  be  his  master.  He  had 
no  claim  for  any  thing  against  Wetmore,  and  therefore  Wet- 
more can  have  none  against  him. 

If  these  two  propositions  can  stand,  the  third  follows  of 
course. 

The  next  general  proposition  arises  from  the  second  and 
third  exceptions,  and  is  this :  that  Mathewson  has  a  right  to 
the  profits  upon  purchases  which  he  made  whilst  detained  at 
Lima.  If  his  partners  had  ratified  his  acts,  the  profits  would 
have  inured  to  tiie  common  benefit,  and  Mathewson  was  will- 
ing that  this  should  be  done.  But  we  say  that  his  partners 
should  have  decided  when  he  asked  them ;  whereas  they 
always  avoided  saying  whether  they  would  sanction  bis  acts 
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or  not.  The  reasoning  of  the  masters  is  not  good.  They  say, 
that,  as  Mathewson's  inducements  to  the  purchase  were  to 
hasten  the  settlement  of  his  own  cargo,  the  profits  ought  to 
belong  to  his  owners.  But  they  should  have  adopted  or 
rejected  his  acts  when  he  informed  them  what  he  had  done 
and  solicited  their  sanction. 

A  general  proposition  arises  under  the  sixth  exception. 
Martinez  had  placed  money  in  the  hands  of  Mathewson  to  be 
employed  for  him  at  Gibraltar.  The  purchases  were  made, 
but  Martinez  could  never  more  be  heard  of.  To  this  money 
we  say  the  other  partners  have  no  right  whatever,  (ilfr.  Oreene 
here  examined  all  the  evidence  on  this  subject.) 

The  next  general  proposition  is,  whether  and  how  far  Math- 
ewson had  a  right  to  ti*ade  upon  his  own  private  account  at 
the  same  time  that  he  was  trading  upon  the  partnership  funds. 
The  masters  say  that  he  must  not  carry  his  own  property  in 
the  same  ship,  although  they  admit  that  he  has  a  right  to 
traffic  for  himself,  and  send  his  commodities  in  another  ship 
to  the  same  market.  We  apprehend  that  the  true  rule  r^^ qa 
is  this ;  that  *a  partner  must  not  place  himself  in  such  '■ 
a  situation  that  his  own  private  interests  will  necessarily  con- 
flict with  those  of  his  partners.  CoUyer  Part.,  100 ;  6  Madd., 
869;  4  Beav.,  634;  1  Sim.  &  S.,  124;  found  also  in  1  Cond. 
Eng.  Ch.  Cas.,  124. 

The  ninth  and  eleventh  exceptions  raise  a  general  question, 
what  were  the  rights  and  duties  of  Mathewson  after  the  loss 
of  the  Mercury.  We  contend  that  his  contract  was  to  take 
command  of  that  ship,  in  which  he  became  a  part  owner. 
After  its  loss,  he  had  a  right  to  engage  in  any  thing  new,  and 
chartering  the  Superior  was  a  fresh  adventure  altogether.  If 
his  partners  chose  to  ratify  his  acts,  he  was  willing  to  include 
them ;  but  the  evidence  in  the  case  shows  that  they  disowned 
tiiem.    The  profits  must  therefore  belong  to  Mathewson  alone. 

Mr.  R.  W.  Greene^  for  defendant  in  error,  took  up  the  excep- 
tions in  numerical  order,  and  examined  each  one  in  comparison 
with  the  evidence.  The  general  scope  of  his  argument  was 
to  show  that  the  voyage  was  a  very  hazardous  one  on  the  part 
of  the  shippers,  who  had  planned  the  whole  series  until  the 
termination;  that  Mathewson  had  no  right  to  receive  presents 
from  his  consignees;  that  it  is  always  suspicious  when  vendors 
make  presents;  that  Mathewson  was  especially  debarred  froro 
all  privileges  by  the  agreement;  that  he  had  full  power  to 
obtain  payment  for  the  arms  in  any  mode,  and  if  the  puichase 
of  the  Nancy  was  necessary  to  accomplish  tliis,  it  was  within 
hiB  instructions;  that  he  himself  thought  so,  because,  when 
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about  to  do  it,  he  wrote  to  his  partners  hoping  not  to  be  cen- 
sured; that  his  receipts  for  his  own  cargo  were  in  fact  in  this 
new  purchase ;  that  it  was  a  direct  breach  of  duty  to  receive 
the  money  of  Spaniards,  in  the  disturbed  condition  of  the 
country,  and  might  have  led  to  the  forfeiture  of  the  property 
under  his  control ;  that  he  risked  the  whole  cargo  for  his  own 
private  advantage ;  that  he  concealed  all  these  matters  until 
the  exceptions  to  his  first  answer  compelled  him  to  disclose 
them  in  the  second ;  that  he  had  no  right  to  carry  goods  on 
his  private  account  to  the  same  market  with  those  of  his 
partners ;  that  their  interests  must  necessarily  clash ;  that  he 
could  not  fairly  have  realized  the  sura  of  $57,000,  which  the 
evidence  shows  that  he  did;  that  he  only  charged  himself 
with  half  freight ;  that  the  accounts  show  that  he  settled  with 
his  consignees  as  if  the  whole  goods  belonged  to  him,  and 
therefore  could  easily  claim,  as  his  own,  whatever  part  he 
chose ;  that  his  average  when  the  steamboat  was  destroyed 
was  wrong;  that  the  evidence  showed  that  no  such  man  as 
Martinez  had  ever  existed;  that  with  respect  to  the  profits  by 
♦l^^l  ^^®  voyage  in  the  Superior,  the  original  voyage,  as 
J  planned,  *was  not  ended;  that  Mathewson  had  no 
right  to  trade  and  speculate  upon  the  money  of  his  partners, 
but  if  the  voyage  was  over,  he  ought  to  have  sent  it  home ; 
that  in  fact  the  partnership  was  not  concluded,  but  the  ship 
Mercury  was  only  one  instrument  to  carry  it  on ;  that  Math- 
ewson's  letters  show  this;  that  in  the  voyage  of  the  Superior 
he  made  100  per  cent,  for  himself,  and  only  40  per  cent,  for 
his  partners. 

With  respect  to  the  right  to  sue,  Mr,  Greene  drew  a  distinc* 
tion  between  the  two  voyages.  As  to  the  first  voyage,  the 
assignee  had  a  right  to  sue  in  his  own  name.  2  Story  Eq. 
Jur.,  p.  391,  §  1065. 

The  owner  had  a  right  to  assign,  and  the  present  assign- 
ment is  sufficient.     2  Story  Eq.  Jur.,  pp.  381,  382,  §  1047. 

As  to  the  right  to  sue  on  the  new  voyage. 

It  has  been  said,  on  the  other  side,  that  no  new  member  can 
be  introduced  into  a  firm  without  the  consent  of  all.  But  in 
this  case  one  of  the  members  of  the  partnership  was  itself  a 
firm,  viz.,  Carrington  &  Co.,  with  which  the  contract  was 
made.  The  admission  of  Wetmore  did  not  change  the  name 
of  the  firm.  Besides,  the  contract  gave  to  Mathewson  the 
exclusive  control  over  the  business.  There  was  therefore  no 
necessity  for  consultation.  The  partners  at  home  had  nothing 
to  do  but  to  receive  the  proceeds.  The  reason  of  the  rule 
does  not  ai>))lv.  But  it  wu  claim  as  assignee,  we  have  a  right 
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to  an  account.     All  property  is  transferable  in  equity,  and  the 
bill  was  amended  so  as  to  include  the  rights  of  an  assignee. 

Mr.  Whipple^  on  the  same  side. 

With  respect  to  the  right  to  sue,  we  do  not  say  that  the 
complainant  was  a  partner  in  the  voyage  of  the  Mercury  in 
any  other  mode  than  as  he  was  a  member  of  the  firm  of  Car- 
rington  &  Co.  It  has  been  said,  that  a  partner  cannot  intro- 
duce a  stranger  into  the  firm  without  the  consent  of  the  rest. 
We  admit  it.  But  the  contract  here  was  between  Butler, 
Carrington  &  Co.,  and  Mathewson.  There  was  no  contract 
between  Mathewson  and  Carrington  himself,  or  Samuel 
Wetmore  individually.  It  was  with  the  firm.  Carrington's 
order  alone  would  not  have  been  binding,  and  in  case  of  his 
death,  the  business  would  be  wound  up  by  his  surviving  part- 
ner. The  property  involved  was  not  liable  for  Carrington's 
debts  until  all  the  partnership  claims  upon  it  were  satisfied. 
If  Carrington  had  drawn  an  order  for  money  upon  Mathew- 
son, he  ought  not  to  have  paid  it,  because  he  knew  that  all 
their  share  of  the  property  belonged  to  Carrington  &  Co.,  and 
not  to  Carrington  personally.  A  change  in  the  component 
members  of  the  firm  could  make  no  difference  in  the  r«^  q^ 
rights  of  Mathewson.  The  *power  to  control  him  was  ^ 
just  the  same  after  as  before  it.  In  case  of  loss,  the  firm  of 
Carrington  &  Co.  would  have  to  contribute,  and  a  portion  of 
this  must  fall  upon  the  new  member.  He  ought,  therefore,  to 
share  in  the  profits.  The  only  question  is,  whether  an  assignee 
can  sue  a  partner.  But  in  equity,  a  bill  for  a  specific  perform- 
ance would  lie.  All  that  would  be  necessary  in  such  a  case 
would  be  to  bring  in  all  the  parties  who  had  an  interest  in 
the  subject. 

Mr.  Whipple  then  took  up  and  enlarged  upon  the  foUoMring 
propositions : 

1.  The  answer  of  Mathewson  was  overthrown  and  discred- 
ited by  counterbalancing  testimony. 

2.  There  was  no  difference  in  principle  between  Mathew- 
son's  right  to  trade  in  the  Mercury  and  in  the  Superior. 

8.  He  had  no  right  to  trade  upon  his  own  account  in  either, 
because  it  was  expressly  prohibited  by  the  contract,  and  be- 
cause it  was  at  war  with  the  duties  which  he  had  undertaken 
to  perform. 

These  pi*opositions  Mr.  Whipple  illustrated  at  great  length. 

Mr.  Web%ter^  in  reply  and  conclusion,  gave  a  particular  nar- 
rative of  the  coui*8e  of  the  suit,  and  the  transactions  between 
theparties.     The  first  proposition  raised  by  tne  exceptions  is 
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that  the  complainant  has  no  right  to  maintain  this  suit.  We 
say  that  he  had  no  interest  whatever  except  as  a  partner,  and 
that  he  cannot  become  so  without  our  consent.  It  is  neces- 
sary here  to  make  a  distinction  between  the  first  and  second 
voyage.  Mathewson  was  not  a  partner  during  the  fii"st  voyage 
of  the  Mercury,  and  after  that  was  over,  became  a  partner  to 
the  amount  of  one  tenth.  It  may  be  said,  that,  if  Mathewson 
was  not  then  a  partner,  our  objection  to  the  complainants 
right  to  sue  for  the  first  voyage  does  not  apply.  But  the 
answer  to  this  is  twofold : — 

1.  Because  this  bill  counts  on  a  special  agreement,  to  which 
Wetmore,  the  complainant,  was  no  party.  His  claim  as 
assignee  does  not  aid  him  in  this. 

2.  Wetmore  never  had  a  particle  of  interest  in  the  first 
voyage  of  the  Mercury.  This  terminated  at  Gibraltar,  in 
November,  1822,  and  in  December  following  a  new  voyage 
was  commenced.  But  it  does  not  appear  from  the  record 
that  the  Mercury  and  her  cargo  constituted  any  part  of  the 
{H18,987  which  was  credited  to  the  old  concern  when  a 
change  of  the  books  took  place,  in  1821.  On  the  contrary, 
the  following  extract  from  the  record  shows  that  the  Mercury 
was  not  brought  into  the  new  partnership  until  the  7th  of 
February,  1824. 


•137]         *jE.  Carrington  ^   Oo,^ — old  concern. 


1824,  7th  Feb. 


By  ship  Wm.  Baker ,  as  cash,  July,    1821  . 
"         Nancy,  "         June,    1821 


(( 
u 
« 

« 
it 
tt 


Trumbull,         " 

John  Brown,    ** 

Fame,  " 

Integrity,  ** 

Mercury,  at  Gibr., 

Lion, 

General  Hamilton, 

George, 

Panther, 


Jan'y,  1823  . 
July,     1822 
May,      1823  . 
June,    1821 
Dec'r,   1822  . 
1821 
1822  . 
1821 
1822  . 


By  adventure  ship  Mercury,  voyage  from  Gbr.  to 
Chill,  $50,619.18,— for  one  half 


Cb. 

$7,000 

3,600 

3,500 

3,612  50 

1,500 

7,500 

5,000 
14,500 

2,300 
10,000 
22,000 


$80,412  50 


'  $25,309  69 


Consequently  Wetmore  never  had  any  interest  in  the  first 
vo}  age.  The  transfer  at  the  bottom  of  the  account  is  for  one 
half  of  the  outfit,  but  does  not  include  any  profits  at  all.  He 
has  no  right  to  call  upon  Mathewson  for  any  explanation  of 
his  proceedings. 

With  respect  to  the  subsequent  voyages,  the  right  of  the 
complainant  to  sue  is  sustained  upon  two  grounds: — 
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1.  That  Carrington  &  Co.  bad  admitted  him  as  a  new  part- 
ner in  their  firm ;  and, 

2.  That  the  complainant  was  an  assignee. 

1st.  The  authorities  already  cited,  Tidd,  Collyer,  Johnson, 
and  Maddock,  are  clear,  that  no  new  partner  can  be  admitted 
without  the  consent  of  all. 

2d.  It  is  said  that  he  was  an  assignee.  But  he  says  himself 
in  the  bill  that  he  was  a  partner.  The  amendment  to  the  bill, 
putting  his  claim  upon  the  ground  of  being  an  assignee,  does 
not  vary  the  facts  in  the  case.  He  was  just  as  much  an  as- 
signee without  putting  that  in.  But  his  claim  to  be  assignee 
is  only  an  evasion  of  a  well-settled  rule  of  law.  'Every  new 
partner  can  claim  to  be  assignee.  In  this  case  he  would  be  a 
very  strange  one.  He  had  as  much  right  to  control  the 
others'  shares  as  they  had  to  control  his.  He  could  draw 
bills  of  exchange,  settle  accounts,  &c.  I  had  supposed  that 
an  assignment  of  a  chose  in  action  was  recognized  upon  the 
principle  that  the  assignor  had  nothing  more  to  do  with  it. 
But  not  so  here.  Carrington  &  Co.  had  as  much  power  over 
the  property  as  they  had  before.  There  was  no  transfer  of 
any  distinct  and  specific  interest.  If  Carrington  &  Co.  had 
failed,  what  would  have  become  of  the  thing  assigned?  It  is 
said  that  the  change  was  of  no  consequence  to  Mathewson. 
But  the  answer  is,  that  the  rule  is  general.  We  are  not 
bound  to  show  any  reasons.  If  we  were  bound  to  do  so,  they 
might  be  given.  Who  knows  whether  or  not  Wetmore  r^ioo 
was  an  enemy  of  Mathewson?  Some  *unfriendly  •■ 
things  were  done  afterwards;  for  example,  they  wrote  to 
Alsop  to  take  the  business  out  of  Mathewson's  hands.  How 
can  we  know  that  Willard  Wetmore  did  not  do  this  ?  It  is 
said,  also,  that  he  was  not  a  new  partner,  because  he  was  only 
admitted  to  be  a  partner  in  the  house  of  Carrington  &  Co., 
which  house  eo  nomine  was  a  member  of  the  copartnership, 
and  that  therefore  the  copartnership  remained  unaltered.  But 
this  makes  a  commercial  firm  a  corporation.  If  a  contract  be 
made  with  a  firm  composed  of  three  persons,  and  then  a  fourth 
be  admitted,  can  all  four  sue  on  the  contract?  Certainly  not. 
The  names  of  the  partners  must  all  be  set  forth  in  the  decla- 
ration. They  cannot  sue  in  their  commercial  name.  It  is 
only  a  corporation  that  can  do  this.  If  the  complainant  had 
no  interest  in  the  first  voyage,  it  disposes  of  the  2d,  3d,  6th, 
and  12th  exceptions. 

The  7th,  9th,  and  11th  relate  to  the  right  of  Mathewsou  to 
trade  upon  his  own  private  account.  The  objection  to  [li;, 
doing  so  is  maintained  under  the  7th  article  of  tlie  agreement, 
which  says  that  he  is  to  have  no  privileges.     One  privilege  ot 
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a  captain  is  to  carry  his  goods  without  being  charged  with 
freight.  This  article  had  nothing  to  do  with  the  subject. 
Mathewson  carried  nothing  out,  and  could  only  trade  on  his 
commissions.  What  he  acquired  in  this  way  he  could  cer- 
tainly bring  home  by  pajring  freight.  There  are  some  facts  in 
the  case  which  are  important: 

1.  He  had  only  a  limited  capital  to  trade  upon  for  his  own- 
ers, not  enough  to  fill  the  ship. 

2.  It  was  always  contemplated  that  she  should  earn  freight 
by  carrying  other  goods. 

8.  The  freight  thus  earned  was  for  the  benefit  of  her  owners. 

4.  The  ship  was  never  full. 

6.  There  is  no  allegation  that  Mathewson  did  not  load  the 
ship  properly. 

How  Mathewson  made  his  money  is  entirely  immaterial. 
There  is  no  pretence  that  he  took  it  from  his  owners.  He  has 
accounted  for  the  whole  $60,000.  There  was  no  loss  or  dam- 
age of  any  kind  by  him.  He  squandered  nothing.  On  the 
contrary,  his  owners  made  a  very  large  sum  of  money  through 
his  care  and  skill.  But  the  opposite  counsel  say  that  he  could 
not  carry  his  own  goods  in  his  own  ship.  Why  not?  If  he 
paid  freight  to  any  one  else,  the  owners  would  lose  that  much. 
They  might  then  justly  have  complained.  The  sound  rule  of 
law  is,  that  the  master  of  a  vessel  must  not  place  himself  in  a 
situation  where  his  interest  necessarily  clashes  with  that  of 
hia  owners.  Such  was  not  the  case  here.  It  is  also  said,  that 
*1S91  ^®  should  have  attended  to  nothing  else  than  the  con- 
J  cerns  of  his  *owners.  But  he  was  detained  at  Lima 
for  ten  months  without  a  possibility  of  expediting  the  busi- 
ness of  his  ship.  Was  he  to  sit  down  and  think  for  his  owners 
all  this  time  ? 

We  regard  Mathewson's  later  voyages  as  being  out  of  the 
contract  altogether.  The  parties  probably  never  contemplated 
using  any  other  ship  than  the  Mercury.  When  he  chartered 
three  fourths  of  the  Superior,  he  told  his  owners  of  it.  They 
acknowledged  the  receipt  of  his  lettere  in  which  he  said  that 
it  was  upon  partnership  account,  and  yet  they  held  their  peace 
upon  the  subject  of  sanctioning  it.  This  they  had  no  right  to 
do.  The  rule  is,  that  where  an  agent  acts  clearly  beyond  tlie 
scope  of  his  authority,  mere  silence  on  the  part  of  his  princi- 
pal does  not  ratify  the  act.  He  must  prove  a  positive  assent. 
Suppose  all  this  property  had  been  lost.  The  owners  did  not 
ratify  the  proceeding  until  all  danger  was  over,  and  the  adven- 
ture had  been  found  profitable.  But  it  was  then  too  late.  If 
this  chartering  was  beyond  the  contract,  and  the  owners  clain) 
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the  profits  because  Mathewson  said  he  did  it  for  the  partner- 
ship, they  mast  take  the  whole  of  his  admissions  together. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  Circuit  Court  of  Rhode  Island. 
Wetmore,  the  complainant,  states  in  his  bill,  that  on  the 
12th  of  October,  1820,  Cyrus  Butler,  Edward  Carrington,  and 
Samuel  Wetmore,  merchants,  doing  business  under  the  name 
of  Edward  Carrington  &  Co.,  of  one  part,  and  Henry  Mathew- 
son, of  the  other,  all  of  Rhode  Island,  entered  into  an  agree- 
ment in  relation  to  a  certain  commercial  adventure;  that,  in 
pursuance  of  the  agreement,  the  ship  Mercury  was  procured, 
and  in  December,  1820,  Mathewson,  as  master  and  supercargo, 
received  her  at  the  Texel,  in  Europe,  with  instructions  under 
the  contract ;  and  having  purchased  the  cargo,  as  directed,  he 
sailed  the  30th  of  March,  1821,  to  Valparaiso,  in  Chili,  and  to 
other  ports  and  places  in  Chili  and  Peru,  as  required  in  the 
agreement ;  sold  the  cargo,  and  with  the  proceeds  sailed  to 
Gibraltar,  at  which  place  he  arrived  in  November,  1822,  and 
there  sold  the  cargo,  having  completed  his  first  voyage. 

The  complainant  further  states,  that  at  Gibraltar,  in  Novem- 
ber, 1822,  Mathewson  commenced  a  new  voyage  or  adventure 
in  said  ship,  and,  according  to  the  terms  of  said  agreement, 
became  and  was  an  owner. in  the  ship  and  cargo  of  one  tenth 
part  thereof.  And  Butler,  Carrington  &  Co.,  in  pursuance  of 
the  agreement,  furnished  the  ship  with  a  cargo  of  the  value  of 
fifty  thousand  dollara;  and  Mathewson  sailed  on  the  new 
voyage  from  Gibraltar,  as  master  and  supercargo,  on  the  28th 
of  December,  1822.  He  proceeded  to  the  ports  of  Rio  r^-tAo 
Janeiro,  Valparaiso,  *and  other  places,  backwards  and  L 
forwards,  for  trade,  freight,  and  the  employment  of  the  ship, 
until  the  10th  of  June,  1825,  when,  at  the  port  of  Guayaquil, 
in  South  America,  the  ship  Mercury  was  condemned  as  unsea- 
worthy,  and  ordered  to  be  sold. 

The  complainant  further  states,  that,  about  the  1st  of  June, 
1821,  he  entered  into  co-partnership  with  Carrington  &  Co., 
and  thereupon  became  and  was  interested  in  the  ship  Mer- 
cury and  cargo,  and  in  all  the  concerns  of  said  adventure, 
according  to  the  terms  of  said  agreement,  at  and  from  Gib- 
raltar, as  aforesaid,  in  the  proportion  of  one  fourth  of  nine 
twentieth  parts  thereof,  and  then  and  there  became  a  partner 
therein  with  Mathewson  and  the  other  defendants,  and  so 
continued  to  be  until  the  said  adventure  ended,  and  until  the 
dissolution  of  the  partnership.  In  this  part  the  bill  was  so 
amended  as  to  enable  the  complainant  to  claim  as  an  a»- 
signee,  &c. 
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Mathewson  is  further  represented,  in  December,  1825,  as 
having  chartered  at  the  port  of  Chorillas,  or  some  other  place 
in  South  America,  three  fourth  parts  of  the  ship  Superior, 
Captain  Andrews,  on  account  and  for  the  concern  of  the  ship 
Mercury,  and  shipped  on  board  of  her  a  part  or  the  whole  of 
the  proceeds  of  the  sales  of  the  ship  Mercury  and  cargo,  &c., 
on  the  terms  and  conditions  of  the  agreement,  and  proceeded 
therewith  to  the  port  of  Payta,  and  to  other  places  backwards 
and  forwards,  until  the  8th  of  November,  1826,  at  the  port  of 
Lima,  where  the  charter-party  expired,  the  voyages  were 
ended,  and  the  partnership  dissolved.  , 

And  the  complainant  alleges  that  Mathewson  had  not  ren- 
dered a  full  and  fair  account  of  his  transactions  and  of  the 
profits ;  and  the  bill  prays  that  he  and  the  other  defendants 
may  come  to  a  full  and  fair  account,  &c. 

None  of  the  defendants,  except  Mathewson,  answered  the 
bill.  The  accounts  were  referred  to  masters  at  dififerent  times, 
and  various  reports  were  made.  And  the  case  comes  before 
this  court  on  exceptions  to  the  masters'  reports. 

Instead  of  taking  up  the  exceptions,  the  general  principles 
on  which  they  are  founded  will  be  considered. 

It  is  first  objected,  that  the  complainant  cannot  sustain  this 
suit,  as  he  was  not  a  member  of  the  copartnership,  and  could 
not  be  without  the  consent  of  Mathewson.  The  general  prin- 
ciple is  admitted,  that  the  individuals  who  compose  the  part- 
nership cannot  be  changed  without  the  consent  of  the  whole. 
And  it  does  appear  that  Mathewson  had  no  knowledge  that 
the  complainant  was  a  partner,  or  had  any  interest,  in  the 
concern,  until  some  time  after  his  return  to  the  United  States. 
The  complainant,  therefore,  could  not  be  considered  or 
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treated  as  a  *partner  in  prosecuting  a  partnership  claim, 


or  in  any  other  procedure  involving  the  rights  of  the  original 
partnership. 

But  the  complainant  does  not  represent  himself  to  be  a 
partner  in  any  other  light  than  to  show  the  extent  of  his 
interest.  He  seeks  to  enforce  no  right  of  the  firm;  but, 
alleging  that  the  partnership  was  long  since  dissolved,  he  asks 
that  the  share  of  the  profits  to  which  he  may  be  entitled  shall 
be  decreed  to  him.  And  in  the  amended  bill  he  represents 
himself  to  be  the  assignee  of  a  certain  interest  in  the  capital, 
and  consequently  entitled  to  a  proportionate  share  of  the 
profits. 

If  the  firm  were  still  in  operation,  the  complainant,  not  being 

a  member  of  it,  could  have  no  right  or  power  to  dissolve  the 

partnership  or  to  maintain  this  suit.     His  remedy  would  he 

against  Carrington  &  Co.,  with  whom  he  made  the  contract. 

150 


JANUARY   TKRM,    1848.  141 

Mathewson  v.  Clarke. 

But  the  partnership,  or  whatever  it  may  be  styled,  liaving 
been  dissolved,  the  complainant  must  be  considered  as  having 
a  certain  interest  in  the  fund  to  be  distributed.  On  this 
ground  he  may  maintain  the  suit,  although  Mathewson  may 
never  have  had  notice  of  his  interest  until  the  bill  was  filed. 
The  allegation  in  the  bill  is,  that  the  defendant  has  in  his 
hands  funds  which  belong  to  the  complainant.  And  as  it  is 
stated  and  proved  that  the  business  was  transacted  by  Mathew- 
son, without  the  particular  knowledge  of  the  other  parties  in 
interest,  he  may  be  called  on  in  the  form  of  this  bill  to  account 
for  and  pay  over  to  the  complainant  any  moneys  in  his  hands 
which  belong  to  him.  The  object  seems  to  be  merely  to  ascer- 
tain the  distributive  share  to  which  the  complainant  may  be 
entitled^  as  the  answers  of  the  defendants,  except  Mathewson, 
have  not  been  required. 

The  next  inquiry  is,  At  what  time  did  the  interest  of  the 
oomplainant  in  the  ship  Mercury  and  her  cargo  accrue  ? 

It  is  claimed  for  the  complainant,  that  from  the  1st  of  June, 
1821,  when  his  alleged  contract  of  partnership  was  entered 
into,  his  interest  in  the  ship  and  cargo  attached.  If  this  be 
so,  he  will  be  entitled  to  participate  in  the  profits  of  the  first 
voyage  of  the  Mercury. 

There  is  no  written  evidence  of  the  contract  between  the 
oomplainant  and  Canington  &  Co.,  and  we  must  ascertain  the 
commencement  of  the  contract  from  the  statements  in  the  bill, 
the  books  of  the  company,  and  other  evidence  in  the  case. 

The  complainant  states  that  Butler  and  Carrington  &  Co. 
furnished  the  **ahip  with  specie  and  a  cargo  for  the  new 
adventure,  according  to  the  terms  of  said  agreement,  of  the 
value  of  fifty  thousand  dollars;  and  the  said  Mathewson 
sailed  from  said  port  of  Gibraltar  on  said  new  voyage  or 
adventure  in  said  ship,  as  master  and  supercargo,  with  rt-iAo 
said  *specie  and  cargo  on  board,  on  or  about  the  28th  ^ 
of  December,  1822." 

And  in  the  succeeding  paragraph  the  complainant  alleges, 
that  about  the  1st  of  June,  1821,  he  entered  into  copartner- 
ship with  the  said  Edward  Carrington  &  Co.,  and  thereupon 
became  and  was  interested  in  the  said  ship  Mercury  and  cargo, 
and  in  all  the  concerns  of  said  adventure,  according  to  the 
terms  of  said  agreement,  at  and  from  Gibraltar  as  aforesaid. 

This  language  would  seem  to  be  too  explicit  to  be  misun- 
derstood. The  new  voyage  or  adventure  is  spoken  of  from 
Gibraltar;  and  the  complainant  alleges,  that,  by  virtue  of  his 
contract,  he  became  interested  in  the  said  ship  Mercury  and 
carg(»  in  all  the  concerns  of  said  "adventure,"  "at  and  from 
Gibraltar."     And  this  view  is  confirmed  by  a  reference  to  the 
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books  of  the  company,  in  which  the  old  concern  is  credited, — 
**By  adventure  ship  Mercury,  voyage  from  Gibraltar  to  Chili,*' 
$50,619.18 ;  for  one  half,  $25,309.59. 

The  partnership  of  the  complainant  with  Carrington  &  Co. 
seems  to  have  embraced  some  ten  or  eleven  vessels ;  in  some, 
if  not  in  all  of  which,  except  the  Mercury,  the  interest  of  the 
complainant  may  have  attached  at  the  time  of  the  contract. 
But,  however  this  may  be,  we  are  satisfied  that  he  had  no 
interest  in  the  Mercury,  by  his  own  showing,  until  the  new 
voyage  commenced  from  Gibraltar,  in  December,  1822. 

It  seems  that  Mathewson,  as  master  and  supercargo,  having 
funds,  traded  on  his  own  account,  in  all  the  voyages  he  made ; 
by  which  means  he  accumulated  as  profits  a  large  sum.  That 
trade,  it  is  insisted,  was  incompatible  with  his  duties  as  a 
partner,  and  was  prohibited  by  his  contract. 

In  the  first  voyage,  which  was  ended  at  Gibraltar  in  Novem- 
ber, 1822,  Mathewson  was  to  receive  ^^  fifty  dollars  per  month 
as  wages  as  navigator  and  master  of  the  ship,  and  also  the 
sum  of  seven  hundred  dollars  as  commission,*'  &c.  And  he 
was  "  to  have  no  privilege  in  the  first  voyage." 

In  the  new  or  second  voyage,  Mathewson  was  to  have 
"  fifty  dollars  per  month  as  wages  as  commander  and  navigator 
of  said  ship,  to  commence  with  the  new  voyage,  and  as  super- 
cargo a  commission  of  five  per  cent,  on  the  net  amount  of  all 
property  safely  returned  to  the  United  States,  Canton,  or 
Europe,  proceeding  from  the  original  stock  of  fifty  thousand 
dollars,  together  with  one  tenth  of  all  the  profits  and  earnings 
made  in  the  voyage  or  voyages,  freights  or  otherwise."  And 
it  was  ^^  agreed  that  the  wages  and  commissions  specified  and 
agreed  for,"  as  above,  "are  to  be  in  full  of  all  services  and 
privileges  to  Captain  Mathewson,  as  master  and  supercargo, 
during  the  voyage  or  voyages  specified." 
*14.^1  Usage  has  given  to  the  masters  of  vessels  and  others 
J  certain  privileges  of  transportation  and  trafiic,  which 
are  denied  to  Mathewson  by  the  terms  of  the  contract.  He 
agreed  that  the  wages  and  commissions  should  be  in  "  full  of 
all  services  and  privileges."  The  privileges  here  referred  to 
cannot  be  limited  to  the  mere  right  of  the  master  to  trans- 
port on  board  of  his  vessel  articles  of  a  certain  weight  or 
bulk  without  charge,  but  to  all  privileges  whatsoever  which 
by  usage  he  might  claim.  The  compensation  to  be  paid  was 
in  full  for  the  relinquishment  of  any  usage  or  privilege  of 
traCBc,  as  well  as  for  services  to  be  rendered.  This  seems  to 
be  the  import  of  the  agreement.  And  when  we  consider  the 
nature  of  the  trust  vested  in  Mathewson,  the  proprie^  of 
9uch  an  arrangement  is  clear. 
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He  was  to  be  the  acting  partner  in  the  voyages  contem- 
plated, having  under  his  control  the  large  capital  invested, 
with  power  to  trade  from  port  to  port,  and  to  buy  and  sell  as 
he  should  deem  best  for  the  interest  of  the  company.  He  was 
entitled,  for  his  part  of  the  capital,  to  a  ratable  proportion  of 
the  profits.  Now,  is  it  reasonable  to  be  supposed  that  the 
merchants  with  whom  he  was  associated  would  allow  him  to 
be  engaged  on  his  own  account  in  a  commercial  enterprise  in 
which  he  might  secure  to  himself  the  profits  of  the  trade,  and 
throw  upon  his  partners  the  loss  ?  This  is  not  like  the  case 
where  the  master,  having  merely  the  command  of  the  ship, 
exercises  his  privilege.  The  supercargo  is  the  agent  of  the 
owners,  and  disposes  of  the  cargo  and  makes  purchases  under 
their  general  instructions  on  his  own  responsibility. 

But  Mathewson  was  master  and  supercargo,  exercising  full 
powers  over  the  vessel  and  cargo.  He  purchased  and  sold 
where  he  could  do  so  to  the  best  advantage ;  and  for  his  entire 
services  in  this  agency,  and  for  the  management  of  the  ship, 
he  was  paid.     Now,  can  an  agent,  thus  acting  for  his  princi- 

Skis,  engage  in  a  traffic  on  his  own  account  ?  He  buys  for 
mself  and  his  principals  at  the  same  market,  and  sells  at 
the  same.  On  the  one  side,  he  is  Interested  in  a  small  portion 
of  the  profits,  and  in  a  commission  of  five  per  cent.  On  the 
other,  he  realizes  the  entire  profits,  deducting  therefrom  the 
common  charge  of  freight.  In  the  purchases  and  in  the  sales, 
under  such  circumstances,  the  agent  would  be  influenced,  as 
may  be  reasonably  supposed,  by  his  own  interests.  From  the 
accounts  rendered,  it  appears  that  a  much  larger  profit  was 
realized  by  Mathewson  on  his  private  sales  than  on  the  sales 
for  the  company.  Whether  this  resulted  from  the  more  judi- 
cious purchases  or  sales  in  the  private  enterprise,  it  shows 
that  the  traffic  was- inconsistent  with  the  general  agency.  It 
was  a  rival  interest,  hostile  to  the  interest  of  the  company, 
exercised  by  their  *agent,  and  without  their  approba-  r«iAi 
tion  or  knowledge.  This  the  law  will  not  sanction.  L 
It  requires  not  only  a  bond  fide  action  by  an  agent,  but  that 
he  shall  be  free  from  those  selfish  motives  which  conflict  with 
the  interests  of  his  principals. 

After  the  condemnation  and  sale  of  the  ship  Mercury,  three 
fourths  of  the  Superior  were  chartered  by  Mathewson,  and  it 
is  insisted,  that  any  restrictions  on  his  private  trading,  in  the 
contract,  on  board  of  the  Mercury,  cannot  be  applied  to  similar 
transactions  on  the  Superior,  that  the  contract  of  partnership 
terminated  on  the  sale  of  the  Mercury,  and  that  if  the  new 
adventure  on  board  of  the  Superior  be  sanctioned,  it  must  be 
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taken  subject  to  the  conditions  imposed  by  Mathewson,  one 
of  which  was  his  private  trading. 

It  does  not  appear  from  the  contract  or  the  correspondence 
of  the  parties,  that  any  other  ship  than  the  Mercury  was 
named  or  referred  to,  in  which  the  commercial  enterprise  con- 
templated was  to  be  carried  on.  And  it  may  be  said  that  the 
condemnation  of  that  vessel  ended  the  adventure.  But 
Mathewson,  without  the  authority  or  knowledge  of  his  com- 
pany, chartered  another  vessel,  and  used  their  capital  in  the 
enterprises  in  which  he  was  subsequently  engaged.  Of  ne- 
cessity they  sanctioned  this  procedure,  as  a  disavowal  of  it 
would  have  limited  tl^^  claim,  at  least  in  efiPect,  to  the 
personal  responsibility  of  their  agent. 

In  his  letter  dated  at  Guayaquil,  16th  August,  1825,  to 
Carrington  &  Co.,  Mathewson  says : — "  If  I  can  get  the  ship  " 
Superior  "  at  a  fair  charter,  I  shall  return  back  to  Canton  by 
the  way  of  Manilla,  with  the  intention  of  returning  to  this 
coast  again,"  &c.  And  again, — *' Should  I  take  the  ship 
Superior,  I  expect  to  have  the  same  interest  in  the  voyage  as 
I  had  in  the  Mercury,  and  wish  you  to  keep  my  property  con- 
stantly insured."  A  similar  expectation  is  expressed  in  a 
letter  dated  Lima,  10th  November,  1825. 

And  again,  in  a  letter  dated  at  Lima,  16th  November,  1825, 
after  giving  an  account  of  the  loss  occasioned  by  the  explo- 
sion on  board  the  steamboat  Tilica,  he  says : — "  I  have  char- 
tered three  fourths  of  the  ship  Superior,  Captain  Andrews, 
for  a  voyage  to  Canton  via  Manilla,  and  back  to  this  coast. 
Copy  of  the  charter-party  inclosed,  which  I  hope  will  be  sat- 
isfactory to  you.  I  expect  to  have  the  same  interest  in  the 
charter  of  this  ship  as  I  had  on  the  former  voyage  in  ship 
Mercury,  and  wish  you  to  keep  my  interest  insured. ' 

Butler  and  Carrington  &  Co.  wrote  a  letter  to  Mathewson, 
dated  Providence,  July  10th,  1826,  in  answer  to  various 
letters  received  from  him,  in  which  they  speak  discourag- 
ingly  of  the  adventure  in  the  Superior,  decline  sending 
*14'i1  ^^^^'^^'^  ship,  as  *requested  by  him,  and  advise  him  to 
•J  return  home  in  the  Superior,  making  the  best  disposi- 
tion he  can  of  their  property,  &c.  At  the  date  of  this  letter, 
the  Superior  was  probably  on  her  return  voyage,  as  she 
aiTived  at  Valparaiso  on  the  5th  of  October  following.  There 
was  no  dissent  from  the  terms  proposed  by  Mathewson  in  his 
three  letters,  above  referred  to,  and  of  course  the  law  implies 
an  acquiescence.  Indeed,  from  the  directions  given  by  the 
company  in  regard  to  their  property,  a  sanction,  though  a 
reluctant  one,  and  somewhat  indirect,  was  given  to  the  pro- 
oeedings  of  their  agent,  as  connected  with  the  Superior.  The 
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refusal  to  advance  money  to  Mr.  Mathewson,  under  the  cir- 
cumstances, does  not  seem  to  have  any  direct  bearing  on  this 
point. 

It  is  claimed  for  Mathewson,  that  the  company  purposely 
avoided  sanctioning  his  acts  in  regard  to  the  Superior,  until 
the  result  of  the  adventure  should  be  known,  when  thej'^  could 
act  as  their  interests  might  dictate. 

The  use  of  the  capital  of  the  company,  which  subjected  it 
to  the  hazards  of  traderunder  the  circumstances,  would,  on 
equitable  principles,  entitle  the  company  to  the  profits  of  the 
enterprise.  But  looking  at  the  declarations  of  Mathewson 
about  the  time  the  ship  Superior  was  chartered,  and  the  nature 
of  the  enterprise  undertaken,  we  feel  authorized  to  say,  that 
the  relation  of  the  parties  to  each  other  was  not  changed  by 
this  adventure.  The  rule  applied  to  the  Mercury,  in  regard 
to  the  rights  of  the  complainant  and  the  responsibilities  oi  the 
defendant,  must  be  a])plied  to  the  Superior. 

After  the  appeal  was  taken  to  this  court,  errors  being  dis- 
covered in  the  report  of  the  masters,  by  consent,  their  report 
was  returned  to  them  for  ccnrection.  And  in  their  report  to 
this  court,  dated  the  first  of  January,  1846,  they  say  that 
they  erred  in  their  former  report,  in  not  making  to  Mathew- 
son allowance  for  his  commissions,  and  for  his  one  tenth  of 
the  profits  and  earnings. 

This  last  report  finds  a  balance  due  to  the  complainant  of 
two  thousand  nine  hundred  fifty-eight  dollai-s  and  three  cents; 
to  which  they  add  interest  fnnn  the  1st  of  July,  1827,  to  Jan- 
uary 2d,  1846,  making  three  thousand  two  hundred  eighty- 
three  dollars  and  forty-one  cents;  which  sum  being  added  to 
the  above  balance  makes  tiie  sum  of  six  thousand  two  hun- 
dred forty-one  dollars  an<l  forty-one  cents. 

From  this  sum  must  be  deducted  any  amount  charged  for 
or  against  the  defendant,  by  the  masters  in  their  reports,  as 
the  profits  of  trade  or  otherwise  on  his  private  account  during 
the  first  voyage  of  the  Mercury.  And  under  the  views 
expressed  in  this  opinion,  the  complainant  being  interested  in 
the  Mercury  *and  her  cargo  in  her  voyage  from  Gib-  r^-tAa 
raltar,  in  December,  1822,  the  exceptions  to  any  items  ^ 
charged  against  the  defendant  and  allowed  to  the  complain- 
ant, arising  out  of  any  private  trading  by  the  defendant  (»n 
board  the  Mercury,  and  afterwards  on  board  of  the  Superior, 
are  oveiTuled.  The  exceptions  which  apply  to  allowances  made 
to  the  complainant  against  the  defendant,  growing  out  of  the 
first  voyage  of  the  Mercury,  ending  at  Gibraltiir,  are  sustained. 

The  decree  of  the  Circuit  Court  is  revensed,  and  the  cause 
is  remanded  to  that  court,  with  instructions  to  enter  a  decree 
in  pursuance  of  this  opinion.  156 
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Lewis  Curtis  and  George  Griswold,  Trustees  of  the 
Appalachicola  Land  Company,  AppelijAnts,  v,  John 
AND  James  Innerarity. 

Where  there  was  a  sale  of  wild  lands  in  Florida,  occupied  by  Indiana,  and  the 
purchasers  gave  a  mortgage  to  secure  the  payment  of  some  outstanding 
Instalments  of  the  purchase-money,  the  fact  that  the  purchasers  had  not 
complete  possession  of  the  lands  is  not  a  sufficient  objection  to  their  being 
charged  with  interest  from  the  time  when  the  money  was  due. 

They  had  paid  a  large  part  of  the  purchase-money  before  the  execution  of  the 
mortgage,  without  raising  this  objection,  and  the  parties  to  the  contract  of 
sale  knew  that  the  Indians  had  possession  of  the  lands  as  hunting-grounds. 

The  purchasers  in  a  former  suit  averred  that  they  had  peaceable  possession, 
and  the  vendors  cannot  be  held  responsible  for  a  subsequent  disturbance. 

The  doctrine  of  the  civil  law,  viz.,  'Hhat  the  vendee  is  not  liable  for  interest 
where  he  received  no  profits  from  the  thing  purchased,"  applies  only  to 
executory  contracts  where  the  price  is  contrMted  to  be  paid  at  some  future 
day,  and  the  contract  is  silent  as  to  interest. 

Nor  is  it  an  objection  to  the  allowance  of  interest,  that  the  purchaser  was  put 
to  much  trouble  and  expense  to  obtain  a  recognition  of  his  title. 

The  claim  to  be  released  from  interest,  upon  ue  ground  that  there  was  no 
person  legally  authorized  to  receive  it,  is  not  supported  by  the  facts  in 
this  case. 

Where  the  vendor  gave  a  power  of  attorney  to  an  agent  to  receive  a  pa3rment 
from  the  purchasers  on  account,  and  the  agent  gave  a  receipt  in  full  for 
certain  balances  by  way  of  adjustment  and  compromise,  and  the  vendor 
disapproved  of  the  acts  of  the  agent,  the  payment  is  not  good,  even  on 
account,  against  the  vendor. 

The  purchasers,  by  making  a  payment  In  this  way,  upon  certain  terms  which 
were  not  within  the  power  of  attorney,  constituted  the  asent  their  agent 
For  two  years  afterwuds,  they  insisted  upon  the  binding  force  of  the  acts 
of  the  agent  to  the  extent  to  which  he  had  given  releases,  and  only  claimed 
the  pasrment  to  be  on  account  when  the  agent  became  insolvent.  It  was 
then  too  late. 

This  was  an  appeal  from  the  Court  of  Appeals  for  the 
Territory  of  Florida. 

All  the  material  facts  in  the  case  are  set  forth  in  the  opinion 
of  the  court. 

The  case  was  argued  at  the  preceding  term  by  Mr,  Web$ter 
and  Mr.  Berrien^  for  the  appellants,  and  by  Mr.  Westcott  and 
Mr.  JoneSj  for  the  appellees. 

*1471  ^^'  ^^^^^^  opened  the  case,  on  the  part  of  the 
-I  appellants,  by  stating  all  the  circumstances  of  it.  He 
then  contended  that  the  appellants  were  not  properly  charge- 
able with  interest  during  the  interval  between  the  death  of 
John  Forbes  in  1822,  in  Cuba,  and  there  being  a  personal 
representcative  of  his  estate  in  the  United  States.  There  was 
nobody  to  whom  a  pjiyment  could  rightfully  have  been  made. 
Moreover,  the  purchasers  did  not  come  into  possession  until 
1885,  when  a  decree  of  this  court  confirmed  their  title.  Pre- 
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viously  to  that,  both  the  commissioners  and  courts  in  Florida 
had  rejected  it.  By  the  rules  of  the  civil  and  Spanish  law, 
the  land  when  sold  was  warranted,  and  when  this  is  the  case, 
and  the  purchaser  cannot  get  possession,  no  interest  is  pay- 
able.   1  Domat,  399,  §§  3,  4,  5,  75,  76,  79 ;  2  Wash.,  C.  C,  204. 

Under  such  circumstances,  if  notes  are  given  for  the  pur- 
chase, chancery  will  restrain  the  vendor  from  collecting  the 
notes  until  the  incumbrances  are  '^leared  away.  Of  course, 
interest  would  not  run  during  this  time.  2  Johns.  (N.  Y.), 
Ch.,  546 ;  Oolin  MtchelVs  case,  9  Pet.,  711. 

We  are  entitled  to  a  credit  for  the  money  paid  to  Blount 
under  his  power  of  attorney.  The  power  was  ample  to  re- 
ceive money.  If  he  went  beyond  it,  it  is 'an  affair  between 
his  principal  and  himself.  But  the  power  extended  to  the 
receipt  of  the  money  which  we  paid.  If  what  he  did  beyond 
his  power  can  be  separated  from  what  he  did  within  it,  then 
the  latter  is  good  pro  tanto.  If  it  cannot  be  separated,  per- 
haps the  whole  act  is  void.  It  is  for  the  court  to  say  whether 
the  payment  on  our  part  of  a  specific  sum  of  money  cannot 
be  distinguished  from  the  releases  which  he  gave.  Story 
Agency,  204,  §  170. 

If  he  had  power  to  receive  money  on  behalf  of  the  mort- 
gagee, he  had  power  also  to  state  an  account  and  to  give  a 
receipt.  So  far  his  acts  must  be  good,  because  a  line  can  be 
drawn  between  them  and  his  other  acts. 

Mr.  Westcott^  for  the  appellees,  said  that  some  of  the  facts 
stated  by  the  opposite  counsel  did  not  appear  upon  the  record. 
He  therefore  recapitulated  the  circumstances  of  the  case  as 
they  were  exhibited  by  the  record.  The  instalments  were  all 
payable  in  London  according  to  the  contract,  and  in  deciding 
that  they  were  not,  the  court  below  erred,  for  the  acts  of  the 
pai*ties  and  the  terms  of  the  contract  showed  the  contrary. 
The  mortgage  was  made  in  consequence  of  a  settlement 
between  Forbes  and  Mitchell  for  money  then  due.  All  prior 
payments  were  presumed  to  be  adjusted  and  taken  into  the 
account.  It  was  eiven  for  the  last  two  instalments,  and 
the  *time  extended.  The  interest  upon  this  extension  rv-i^o 
would  amount  to  a  large  sum,  and  the  parties  must  be  ^ 
presumed  to  have  had  it  in  their  minds.  But  it  is  said  that 
we  are  not  entitled  to  interest,  because  the  contract  was  exe- 
cuted in  Florida,  and  by  the  civil  law  no  interest  accrues  until 
the  vendee  is  placed  in  possession.  Also,  because  there  was 
no  pei'sou  legally  authorized  to  receive  the  interest.  With 
regard  to  the  first  point,  where  is  the  evidence,  in  this  record, 
of  any  difficulty  in  obtaining   possession  7     The  record  of  a 
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former  case  tried  in  this  court  shows  that  these  parties  then 
said  they  had  been  in  undisturbed  possession.  The  petition- 
ers in  that  case  were  the  assignees  of  Colin  Mitchell. 

It  is  said,  also,  that  by  the  civil  law  a  sale  implies  a  war- 
ranty, and  Domat  is  cited.  But  Domat  does  not  give  the  laws 
of  Spain  which  prevailed  in  Florida.  It  might  be  admitted 
that  the  civil  law  implies  a  warranty  where  there  is  a  sale  of 
personal  property.  But  it  is  not  the  rule  as  to  sales  of  prop- 
erty where  deeds  are  required.  The  French  law  is  not  the 
same  with  the  Spanish.  For  example,  Domat  says  it  is  not 
necessary  that  the  vendee  must  be  ousted,  to  entitle  him  to 
bring  an  action  against  the  vendor.  This  may,  perhaps,  have 
been  Roman  law,  but  it  is  not  Spanish.  Johnson's  Laws  of 
Spain,  216,  217 ;  in  brackets,  196. 

The  Spaniards  seem  to  have  derived  their  law  from  the 
same  source  from  which  the  common  law  of  England  came. 
In  both,  there  must  be  an  actual  eviction.  But  in  this  case, 
the  appellants  say  that  they  were  disturbed  in  their  possession 
by  the  United  States,  when  the  decision  of  this  court  shows 
that  the  United  States  had  no  title. 

The  contract  is  said  to  have  been  for  the  purchase  and  sale 
of  wild  lands  which  yielded  no  fruits.  1  Domat,  book  8,  sec. 
14,  p.  422,  enumerates  four  classes  of  cases  where  interest  is 
chargeable.  One  is  when  it  depends  on  the  agreement.  It  is 
true  that  in  our  case  nothing  is  expressly  said  about  interest, 
either  in  the  contract  or  mortgage.  But  the  intention  of  the 
parties  must  be  the  guide,  and  that  can  be  gathered  from  the 
contract.  The  civil  and  common  law  agree  in  this.  If  the 
time  of  payment  was  fixed  by  the  mortgage,  new  security 
taken  and  the  time  extended,  these  circumstances  take  the 
case  out  of  the  rule  respecting  wild  lands,  because  they  super 
vene  upon  the  original  contract.  It  was  executed  after  the 
treaty  with  Spain  was  concluded.  The  change  of  flags  took 
place  in  July,  1821.  But  in  February,  1820,  it  was  known 
that  a  treaty  was  concluded.  Mitchell's  purchase  was  in  aud- 
cipation  of  the  treaty.     Is  it  a  case,  then,  to  be  governed  by 

*1 4Q1  ^'^^  ^^^^^  ^^^^  contrary  to  the  intention  oi  the  parties 
J  and  to  the  equity  of  the  *case?  The  court  below 
allowed  five  per  cent,  interest.  But  in  August,  1822,  the 
laws  of  Florida  (p.  48)  gave  six  per  cent.  The  case  cited 
from  Wash.  C.  C,  260,  is  not  in  point.  I  refer  to  the  same 
book,  p.  253.  On  the  general  subject  of  interest,  all  the  cases 
are  cited  in  2  Fonbl.,  423 ;  in  brackets,  425. 

But  another  reason  given  for  not  being  charged  with  inter- 
est is,  that  there  was  no  person  authorized  to  receive  the 
money,     it  is  true  that  Forbes  had  no  administrator  in  Florida 
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until  1887 ;  but  he  had  an  executor  in  Havana,  and  the  con- 
tract was  made  there.  The  law  is,  that  the  party  must  show 
that  he  was  willing  and  ready  to  pay  before  he  can  be  excused. 
8  Leigh  (Va.),  619 ;  Pow.  Mortg.,  367,  368 ;  2  Tomlin's  Law 
Diet.  247 ;  1  Ves.,  222 ;  Burge  Com.,  754. 

In  the  record,  the  appellants  admit  their  liability  to  pay 
interest,  and  in  the  settlement  with  Forbes  they  actually  pay 
five  per  cent,  interest.  If  they  put  it  upon  the  ground  of  a 
tender,  we  reply  that  a  tender  must  be  strictly  made,  so  that 
the  tender  of  a  less  sum  is  no  bar  to  interest.  Powell  on 
Mort.  above ;  3  Kent's  Com.,  450 ;  6  Rand.  (Va.),  465. 

Payments  must  first  be  applied  to  interest.  1  Halst.  (N.  J.), 
408 ;  1  Dall.,  124. 

As  to  Blount's  power  of  attorney,  he  had  only  authority  to 
receive  money  on  account.  He  is  prohibited  in  six  different 
places  from  giving  a  release  in  full.  Such  powers  must  be 
strictly  construed.     Story  Agency,  63. 

The  appellants  knew  that  we  claimed  $57,000,  and  yet  took 
a  release  in  full  for  $13,000.  What  did  good  faith  require  of 
them?  Certainly,  to  notify  Innerarity;  and  yet,  although 
the  money  was  paid  in  October,  1839,  he  did  hot  know  it  until 
May,  1840.  As  soon  as  he  knew  it,  he  disavowed  it.  The 
appellants  purposely  concealed  it.  (Jtfr.  Westcott  here  exam- 
ined many  parts  of  the  record  to  show  this.) 

With  respect  to  the  number  of  instalments  of  X375  each 
which  ought  to  be  deducted,  the  appellants  never  claimed  more 
than  one  in  their  answer,  and  yet  the  court  allowed  them  two. 

Mr.  Jones^  on  the  same  side,  said  that  most  of  the  original 
parties  were  dead.  The  affirmative  of  the  questions  raised 
had  to  be  proved  by  the  appellants.  They  were  sued  belo^ 
on  a  plain  question  of  mortgage,  and  ought  to  have  presented 
their  defence  long  ago.  Persons  and  documents  were  then 
existing,  to  clear  up  things  which  are  now  dark.  The  contract 
was  made  in  1817  between  Forbes  and  Mitchell,  both  residing 
in  the  same  jurisdiction.  The  first  instalment  was  provided 
for,  leaving  a  balance  of  $50,000.  Two  years  after-  r»-icA 
wards,  a  mortgage  *was  made,  and  now  the  appellants  ^ 
wish  to  go  behind  the  contract  and  mortgage  too.  Their  claim 
is  against  strong  presumption,  and  requires  strict  proof. 

Mr.  Berrieuy  in  reply  and  conclusion,  said  that  the  evidence 
in  the  cause  is  very  defective ;  but  it  is  not  the  fault  of  the 
appellants.  It  is  owing  to  the  prosecution  of  a  stale  demand 
by  the  other  side,  after  the  evidence  to  resist  it  has  in  a  great 
degree  perished.     The  pleadings,  also,  are  very  irregular,  and 
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the  record  is  strangely  arranged ;  but  the  questions  at  issue 
jan  be  discovered  and  fairly  represented.  The  bill  of  Inne- 
rarity to  foreclose,  the  answer  of  Curtis,  the  amended  bill  of 
John  Innerarity,  and  the  answer  to  it,  are  sufficient,  without 
the  proceedings  upon  the  cross-bill,  to  make  the  question  intel- 
ligible. These  proceedings  show  that  it  is  a  bill  to  foreclose 
a  mortgage  by  John  Innerarity,  as  the  administrator  of  Forbes, 
claiming  $76,000 ;  this  claim  is  then  reduced  to  $67,000,  and 
subsequently  to  $28,000.  In  this  last,  we  say  there  is  error 
in  the  following  points,  and  that  the  decree  ought  to  be 
reversed ': — 

1st.  Because  interest  is  calculated  on  each  instalment  from 
the  respective  days  of  payment,  when  it  ought  only  to  have 
been  allowed  from  the  time  of  the  demand  made  by  filing  the 
bill  of  foreclosure,  or,  at  most,  from  the  grant  of  letters  of 
administration  on  the  estate  of  John  Forbes  to  John  Inne- 
rarity, one  of  the  complainants. 

2d.  Because  the  balance  alleged  to  be  due  on  an  unpaid  bill 
of  exchange,  given  by  Colin  Mitchell,  which  was  not  secured 
by  the  mortgage,  together  with  damages  and  interest,  are 
allowed  in  the  decree. 

8d.  Because  the  court  refused  to  allow  a  deduction  of  £S75 
to  be  made  from  the  amount  due  on  the  mortgage,  notwith- 
standing the  written  acknowledgment  of  John  Forbes  that 
such  deduction  should  be  made. 

4th.  Because  the  court  refused  to  allow,  as  a  payment  on 
the  mortgage,  the  sum  of  thirteen  thousand  three  hundred  and 
fifty-seven  dollars  and  seventy-three  cents,  received  from  the 
appellants  by  Thomas  M.  Blount,  the  agent  and  attorney  of 
John  Innerarity. 

5th.  Because  costs  are  decreed  against  the  appellants. 

The  date  of  the  letters  of  administration  is  not  in  the  record, 
but  it  must  have  been  between  1836  and  1887. 

1.  Interest  upon  the  two  instalments. 

The  condition  of  the  property  was  and  is  notorious.  It  was 
wild  land,  inhabited  by  Indians,  and  the  record  shows  it.  In 
the  former  case,  which  has  been  referred  to,  it  is  true  that 
*1^11  ^^^^^  ^^  ^^  averment  that  the  parties  had  been  in 
J  undisputed  possession,  *but  it  was  inserted  merely  to 
give  the  court  jurisdiction,  and  is  contradicted  by  the  evi- 
dence. The  Indians  were  quiet  whilst  the  Spanish  govern- 
ment lasted,  but  became  turbulent  as  soon  as  the  change  took 
place.  The  purchasers  could  not  get  possession  of  the  prop- 
erty. By  the  civil  law,  interest  is  not  payable,  although  a 
term  be  fixed  for  payment,  which  term  has  expired,  unless  the 
purchaser  is  put  into  possession,  or  the  thing  purchased  is 
160 


JANUARY    TKRM.    1848.  151 

Curtis  et  al.  v.  Innerarity  et  al. 

capable  of  producing  fruits.    1  Domat,  p.  397,  2d  ed.,  tit.  5, 
see.  1,  art.  3. 

The  Spanish  law  must  govern  the  case.  But  the  same  doc- 
trine is  maintained  in  our  country.     2  Wash.  C.  C,  258. 

In  Domat,  p.  398,  art.  6,  it  is  said  that  if  the  cause  produces 
DO  revenue,  interest  is  due  only  where  there  is  a  demand. 
This  court  will  officially  take  notice  of  acts  of  Congress  and 
treaties,  and  these  prohibit  any  exercise  of  ownership  by 
claimants  until  the  title  is  settled.  It  has  been  said  that 
there  was  no  wan-anty  in  the  deed.  But  by  the  civil  law  a 
warranty  is  implied.    1  Domat,  p.  75,  tit.  2.  sec.  10 ;  ibid.  p.  76. 

By  our  own  law,  any  disturbance  would  be  a  ground  for  an 
injunction  to  stay  the  collection  of  the  purchase  money.  2 
Johns.  (N.  Y.)  Ch.,  546. 

Interest  is  given  for  money  which  is  due  and  payable.  But 
if  it  is  not  payable,  according  to  the  above  case  in  Johnson, 
then  no  interest  can  be  charged. 

In  the  next  place,  iiiterest  cannot  be  claimed  because  from 
1822  to  the  grant  of  letters  of  administration  (say  in  1837) 
there  was  no  person  legally  entitled  to  receive  a  payment  or  to 
release  the  mortgage.  Forbes's  executor  in  Cuba  must  be 
excepted  from  this  remark ;  but  an  offer  of  payment  was  made 
to  that  executor  and  refused.  The  refusal  is  alleged  in  the 
bill,  and  admitted  in  the  answer.  How  can  the  debtor  be 
charged  with  interest,  when,  if  he  sought  to  pay  his  debt, 
there  was  no  one  to  whom  he  could  pay  it  who  could  give  him 
a  legal  receipt  ?  It  is  said  that  the  debtor  must  give  notice  to 
the  creditor  that  he  had  the  money  ready.  But  in  the  cases 
referred  to,  there  was  some  person  authorized  to  receive  such 
a  notice ;  but  here  there  was  not.  It  is  also  said  that  we  did 
pay  interest,  and  therefore  acknowledged  our  liability  to  pay. 
It  is  true  that  interest  was  paid,  but  by  whom,  and  when?  It 
was  only  when  letters  were  taken  out,  and  was  not  paid  by 
the  mortgagor,  but  by  the  drawer  of  a  bill  of  exchange, — by 
Colin  Mitchell ;  the  mortgagor  never  paid  any,  and  Colin 
Mitchell  had  no  legal  title.  If  interest  is  due,  therefore,  it 
can  only  be  due  from  1837. 

2d  point.     As  to  the  bill  of  exchange. 

The  bill  was  not  produced  in  the  court  below,  but  r^-ico 
the  court  *say  that  payment  was  made  by  the  parties.  ^ 
But  the  payment  was  made  by  Colin  Mitchell,  and  not  the 
parties  in  the  case.  The  judge  therefore  erred  in  a  matter  of 
fact.  Payment  of  the  bill  could  not  have  been  enforced  in  a 
suit  to  foreclose  the  mortgage.  It  was  given  tor  the  first 
instalment  due  upon  the  mortgage,  and  must  have  been 
received  either  as  payment  or  as  collateral  security.     If  as 
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payment,  then  a  lesser  security  than  the  mortgage  has  been 
accepted,  and  it  is  just  as  if  we  had  paid  in  cash.  If  it  was 
taken  as  collateral  security,  the  bill  should  have  been  returned 
when  not  paid.  Under  a  bill  to  foreclose  the  mortgage,  it  is 
impossible  to  collect  damages  on  a  protested  bill  of  excbange. 
They  should  have  sued  the  drawer,  Colin  Mitchell,  at  law 
upon  the  bill. 

3d  point.  As  to  the  £875. 

The  court  below  say  that  we  claim  two  allowances  of  X375, 
whereas  we  formerly  claimed  only  one. 

(Mr,  Berrien  here  entered  into  many  calculations  upon  this 
matter.) 

4th  point.  As  to  Blount's  authority. 

The  true  rule  upon  this  subject  has  been  quoted  by  Mr. 
Webster  from  Story  on  Agency,  §§  166, 170.  Where  the  acts 
of  the  agent  within  his  authority  are  distinguishable  from 
those  beyond  it,  the  former  are  good,  and  the  latter  only  are 
void. 

We  say,  1st.  That  the  authority  was  substantially  executed. 

2d.  That  the  acts  within  the  power  are  distinguishable  from 
those  beyond  it. 

The  power  which  Blount  had  necessarily  included  a  power 
to  state  an  account  and  show  what  balance  was  due ;  and  the 
receipt  of  $13,000  was  clearly  within  the  scope  of  his  authority. 
The  court  below  say  that  the  payment  was  clogged  with  a 
condition  which  Innerarity  could  not  accept,  and  therefore  he 
was  not  bound  to  bear  the  loss.  But  there  is  nothing  in  the 
record  to  sustain  this.  Blount  was  president  of  a  bank, 
was  Innerarity 's  solicitor  in  the  case,  and  his  bosom  friend. 
Innerarity  says  he  did  not  know  of  this  transaction  until  1840, 
and  the  counsel  on  the  other  side  complain  that  we  were  guilty 
of  a  fraud  in  not  giving  notice.  But  why  should  we  give 
notice  ?  The  presumption  was  that  the  agent  would  report 
to  his  principal.  We  paid  the  money,  and  took  a  receipt.  It 
was  not  our  duty  to  give  notice  of  it  to  the  principal. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

It  would  contribute  nothing  to  a  clear  apprehension  of  the 
merits  of  this  case  to  enumerate  the  various  bills,  answers, 
4^rn-i  cross-bills,  &c.,  constituting  the  very  voluminous  and 
-I  confused  *mass  of  pleadings  and  documents  spread 
upon  our  paper  books.  The  pleadings  have  been  consolidated^ 
by  agreement  of  the  parties.  We  may,  therefore,  consider  the 
case  before  us  as  a  bill  by  John  Innerarity,  administrator  of 
the  estate  of  John  Forbes,  deceased,  against  the  trustees  cf  thA 
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Appalachicola  Land  Company,  for  the  foreclosure  of  a  morlr 
gage  given  under  the  following  circumstances  : — 

On  the  4th  of  December,  1818,  John  Forbes,  acting  as  the 
executor  of  William  Panton  and  Thomas  Forbes,  and  as  agent 
of  their  respective  heirs,  covenanted  to  sell  to  Colin  Mitchell 
"  two  undivided  thirds  of  a  certain  tract  of  land  ceded  by  the 
Creek  Indians  unto  the  house  of  trade  of  which  said  Forbes 
was  the  principal  partner,  lying  upon  and  between  the  rivers 
Appalachicola  and  Appalachee,  and  containing  ab<»ut  one 
million  two  hundred  thousand  acres,  for  the  consideration  of 
$66,666.66,  to  be  paid  in  the  following  manner : — One  fourth, 
or  S16,666,  on  the  1st  of  May  next,  in  the  city  of  London, 
valuing  the  same  at  four  shillings  and  sixpence  sterling  each 
dollar :  the  remainder,  or  $60,000,  in  fr)ur  equal  yearly  instal- 
ments, reckoning  from  the  date,"  &c. 

This  agreement  was  made  and  executed  in  the  island  of 
Cuba,  where  John  Forbes  then  resided.  Colin  Mitchell  pur- 
chased for  himself,  Carnochan,  and  others,  and  subsequently 
took  the  title  in  his  own  name,  and  continued  to  hold  it  till 
1820,  when  he  transferred  it  to  Octavius  Mitchell,  who  held  it 
as  trustee  for  the  company  then  or  afterwards  known  as  the 
Appalachicola  Land  Company.  On  the  9th  of  October,  1820, 
Octavius  Mitchell  executed  a  mortgage  to  John  Forbes  for  the 
last  two  instalments  of  $12,500  each,  due,  by  the  agreement, 
on  the  8th  of  December,  1820,  and  the  8th  of  December, 
1821;  but  further  time  appears  to  have  been  given  in  the 
mortgage  for  these  two  payments,  as  they  are  made  payable 
on  tha  9th  of  March,  1821,  and  the  9th  of  March,  1822. 
This  mortgage  is  on  the  undivided  half  of  the  land  conveyed 
to  Mitchell,  and  is  the  subject  of  the  present  suit. 

John  Forbes,  the  mortgagee,  died  in  Cuba,  in  May,  1822, 
having  made  a  will  and  appointed  executors,  who  qualified 
and  acted  as  such  in  that  place,  but  never  proved  the  will  nor 
obtained  lettera  testamentary  in  Florida. 

John  Inneraritv  first  obtained  letters  of  administration  in 
Florida,  on  the  estate  of  John  Forbes,  oji  the  5th  of  July, 
1886. 

That  there  is  a  balance  due  and  unpaid  on  this  mortgage 
seems  to  be  admitted ;  but  the  parties  differ  widely  in  their 
estimates  of  its  amount.  The  Superior  Court  fur  the  county 
of  Escambia,  where  this  case  originated,  adjudged  the  r«^  ^-a 
balance  *due  on  the  mortgage  to  be  $50,159.60.  On  ^ 
appeal  to  the  Court  of  Erroi-s  of  the  territory,  that  court 
decreed  the  balance  due  to  be  $28,500.  From  tliat  decree 
both  parties  have  appealed.     At  present,  we  can  notice  only 
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the  exceptions  taken  by  the  mortgagors,  whose  appeal  is  now 
under  consideration. 

They  have  insisted  on  three  several  exceptions  to  the  decree 
of  the  Court  of  Appeals,  which  will  be  noticed  in  their  order. 

1.  Because  interest  was  allowed  from  the  time  the  money 
secured  by  the  mortgage  became  payable,  when  it  should 
have  been  allowed  only  from  the  time  of  filing  the  bill  for 
foreclosure. 

2.  Because  the  court  refused  to  allow  a  credit  of  X375, 
which  John  Forbes  admitted  should  be  deducted  from  the 
amount  claimed. 

3.  Because  a  payment  of  $13,357.73,  made  to  Thomas  M. 
Blount,  was  not  allowed  as  a  credit. 

We  shall  consider  these  exceptions  in  their  order,  stating 
the  facts  of  the  case  bearing  on  each  of  them  so  far  as  may  be 
necessary  to  their  elucidation. 

I.  As  to  the  interest. 

As  the  contract  for  the  purchase  of  these  lands,  and  the 
mortgage  given  to  secure  the  balance  of  the  purchase-money, 
were  executed  in  the  island  of  Cuba,  the  court  below  allowed 
the  current  and  legal  rate  of  interest  of  that  place  (five  per 
cent.)  from  the  time  the  respective  payments  became  due. 

It  is  a  dictate  of  natural  justice,  and  the  law  of  every 
oivilized  country,  that  a  man  is  bound  in  equity,  not  only  to 
perform  his  engagements,  but  also  to  repair  all  the  damages 
that  accrue  naturally  from  their  breach.  Hence,  every  nation, 
whether  governed  by  the  civil  or  Common  law,  has  established 
a  certain  common  measure  of  reparation  for  the  detention  of 
money  not  paid  according  to  contract,  which  is  usually  calcu- 
lated at  a  certain  and  legal  rate  of  interest.  Every  one  who 
contracts  to  pay  money  on  a  certain  day  knows,  that,  if  he 
fails  to  fulfil  his  contract,  he  must  pay  the  established  rate  of 
interest  as  damages  for  his  non-performance.  Hence  it  may 
correctly  be  said,  that  such  is  the  implied  contract  of  the  par^ 
ties.  (See  2  Fonbl.  Eq.,  423.  1  Domat,  book  3,  tit.  5.)  The 
appellants  themselves  seem  to  have  been  fully  aware  of  the 
justice  of  this  rule,  as  in  all  their  communications  with  the 
mortgagees  they  have  admitted  their  liability  to  pay  interest, 
and  in  their  bill,  filed  in  1837,  to  have  satisfaction  entered  on 
the  mortgage  (which  makes  a  part  of  the  record  of  this  case}, 
they  offer  "  to  pay  interest  at  five  per  cent,  from  the  8th  of 
,^cc-i  December,  1821."  This  may  not  of  itself  be  a  suffi- 
-1  cient  reason  *for  disallowing  their  present  exception,  if 
founded  in  justice,  but  it  affords  a  strong  presumption  that  it 
has  no  such  foundation. 

The  reasons  alleged  in  support  of  this  exception  are,  lirat, 
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that  the  mortgagors   had  not  possession  of  the   land,  or  at 
least  received  no  profits  from  it,  and  that,  in  either  case,  by 
the  civil   law,  the   purchaser  is  not  bound  to  pay  interest. 
But  we  are  of  opinion  that  this  objection  is  founded  on  a  mis- 
take both  of  the  law  and  the  fact.     The  mortgage  was  given 
more  than  two  years  after  the  sale  to  the  mortgagors  and  title 
executed  to  them.     A  large  portion  of  the  purchase-money 
had  been  paid,  and  no  objection  made,  that  the  purchaser  had 
not  all  the  possession  of  which  the  land  was  capable.    Both  par- 
ties knew  that,  although  the  Indians  had  ceded  their  title,  they 
still  continued  a  transient  occupancy  of  the  lands  for  hunting- 
grounds.     They  may  have  infested  the  lands,  and  rendered  it 
dangerous  for  the  owner  to  occupy  them  in  time  of  war ;  but 
their  possession  was  not  what  the  law  would  term  adverse, 
not  being  with  claim  of  title.     There  was  no  covenant  by 
the  vendor  to  expel  or  exterminate   the  Indians;    the  pur- 
chasers received  such  possession  of  the  land  as  could  be  given 
them,  cum  onere.    It  was  not  expected  that  the  Indians  should 
attorn  to  them  or  pay  them  rent.     The  purchasers  of  over 
a  million  of  acres  of  wild  land  did  not  expect  to  make  profits 
by  actual  cultivation  or  reception  of  rents.     Their  expecta- 
tion of  profit  was  from  the  increase  in  value  of  the  lands  from 
efflux   of   time   and   the   progress   of    improvement.     These 
profits  they  have  realized,  doubtless  to  the  amount  of  more 
than  a  thousand  per  cent,  on  their  original  investment.    More- 
over, the  record  of  the  Forbes  case,  decided  in  this  court  (and 
read  in  evidence  in  this  case,  by  consent),  shows  that,  in  1828, 
eleven  years  after  the  purchase,  the  appellants,  or  those  under 
whom   they  claim,  declared  under  oath  that  they  had   had 
"peaceable  possession  "  of  the  land  ever  since  their  purchase. 
If,  since  that  time,  or  before  it,  an  actual  pedis  possessio  of 
these  lands  may  have  proved  difficult  or  dangerous,  owing  to 
Indian  wars,  it  surely  cannot  be  seriously  argued,  that  any 
warranty,  expressed  or  implied,  either  by  the  civil  or  the  com- 
mon law,  makes  the  vendor  liable  for  the  acts  of  a  public 
enemy,  or  for  a  detention  or  disturbance  of  the  possession  by 
the  act  of  the  sovereign  power.    The  purchasers  have  received 
full  seizin  and  possession  of  these  lands  in  the  year  1819, 
under  a  title  proved  to  be  good  and  indefeasible ;  the  execu- 
tion of  this  mortgage  is  an  assertion  of  the  fact ;  they  have 
neglected  to  comply  with  their  contract  to  pay  the  money 
secured  by  the  mortgage  for  ten  years,  at  least,  without  any 
apology;  and  it  would  be  a  strange  doctrine  indeed,  r«ic^ 
and  one  ^equally  unknown  to  the  civil  as  to  the  com-  ^ 
mon  law,  that  an  accidental  disturbance  of  the  possession  by 
the  publio  enemy,  happening  so  many  years  after  such  default 
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of  payment,  could  retroapt  to  justify  its  previous  detention 
or  operate  as  a  defence  to  the  payment  either  of  principal  or 
interest. 

Besides,  if  it  were  true  that,  during  all  this  time,  the  vendee 
was  unable  to  have  such  a  possession  of  his  land  as  to  receive 
profits  from  it,  the  doctrine  of  the  civil  law,  as  quoted  by  the 
learned  counsel  for  the  appellant, — 'Hhat  the  vendee  is  not 
liable  for  interest  where  he  received  no  profits  from  the  thing 
purchased," — ^has  no  application  to  the  present  case.  It 
applies  only  to  executory  contracts,  where  the  price  is  con- 
tracted to  be  paid  at  some  future  day,  and  the  contract  is 
silent  as  to  interest.  In  such  a  case,  the  civil  law  will  allow 
interest  from  the  date  of  the  contract  of  sale,  if  the  vendee  has 
had  possession  and  received  profits  from  the  thing  purchased. 
In  this  it  differs  from  the  common  law,  which  would  not  allow 
interest  before  the  day  fixed  for  payment,  unless  specially  con- 
tracted for.  But  where  the  purchaser  has  contracted  to  pay 
on  a  given  day,  and  neglects  or  refuses  so  to  do,  both  law  and 
equity  subject  him  to  interest  as  the  measure  of  damages  for 
the  breach  of  his  contract. 

A  second  objection  made  to  the  payment  of  interest  is,  that 
the  purchasers  incurred  much  trouble  and  expense  in  obtain- 
ing any  acknowledgment  of  their  title  from  the  United  States, 
and,  although  it  was  finally  decided  by  the  Supreme  Court  of 
the  United  States  that  their  title  was  valid,  yet  that  the  courts 
of  Florida  had  declared  it  invalid,  and  thus  caused  a  cloud  to 
hang  over  it  for  two  or  three  years,  which  hindered  the  settle- 
ment, improvement,  and  sale  of  the  lands. 

It  is  hard  to  conceive  on  what  grounds  these  facts  should 
constitute  a  defence  to  the  payment  of  interest.  The  vendor 
did  not,  and  no  sane  vendor  would^  covenant  that  his  vendee 
should  enjoy  the  property  in  all  future  time,  free  from  unjust 
interruption  or  oppression  either  by  the  sovereign  power  of 
the  state,  the  public  enemy,  or  individual  trespassers.  At  the 
time  this  company  purchased  this  claim  from  Forbes,  the 
United  States  and  Spain  were  in  treaty  for  the  cession  of 
Florida ;  and  doubtless  it  was  the  prospect  of  this  change  of 
sovereign,  and  the  anticipated  increase  in  value  in  consequence 
thereof,  that  moved  them  to  purchase  this  large  claim  on 
speculation,  and  to  covenant  to  pay  the  money  for  it,  without 
waiting  to  see  whether  the  United  States  would  confirm  the 
title,  or  without  exacting  from  the  vendors  any  covenant  for 
the  payment  of  any  expenses  to  be  incurred  in  obtaining  the 
confirmation  of  their  title  by  the  new  sovereign. 
^-tfin-k  *It  may  be  admitted,  also,  that  a  court  of  equity 
-I  would  have  enjoined  the  vendor  from  enforcing  the 
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collection  of  the  purchase-money  while  the  decree  of  the 
Florida  court  as  to  the  title  remained  unreversed,  from  an 
apprehension  of  a  total  failure  of  consideration  ;  yet  as  that 
judgment  was  reversed,  and  as  the  vendee  was  never  evicted 
or  put  out  of  possession,  he  could  have  no  claim  to  be  released 
from  paying  interest,  even  during  the  time  his  title  was  thus 
unjustly  suDJect  to  a  cloud,  much  less  for  any  term  preceding 
its  existence,  or  since  its  removal.  As  we  have  already  said, 
there  was  no  covenant  in  this  sale,  nor  is  there  in  this  or  in 
any  sale,  either  of  real  or  personal  property,  any  implied  war- 
ranty by  the  vendor  that  his  vendee  shall  enjoy  it  forever  free 
from  all  unjust  or  illegal  interference  either  by  the  sovereign, 
or  the  citizen,  or  the  public  enemy. 

If  the  money  secured  by  this  mortgage  had  been  paid  when 
it  became  due,  the  mortgagee  could  have  retained  it  with  good 
conscience,  and  the  mortgagor  could  have  shown  no  right  to 
recover  it  back  on  the  ground  of  failure  of  consideration  ;  for 
the  consideration  has  not  failed,  and  the  title  to  the  lands  sold 
is  indefeasible.  And  such  being  the  case,  it  is  hard  to  perceive 
any  reason  why  the  mortgagor  should  not  be  liable  to  the  legal 
damages  for  detaining  money  which  he  was  bound  to  pay. 

Another  reason  urged  against  the  allowance  of  interest  in 
this  case  is  founded  on  the  allegation,  that,  from  the  death  of 
Forbes,  in  1822,  till  1836,  when  John  Innerarity  took  out  let- 
ters of  administration  in  Florida,  there  was  no  person  to  whom 
the  mortgagors  could  legally  make  payment.  But  this  argu- 
ment is  founded  on  a  mistake  of  facts,  as  it  appears  clearly  oy 
the  record,  that,  whenever  the  mortgagors  were  ready  or  will- 
ing to  pay,  they  found  persons  ready  to  receive  and  give  them 
a  good  and  sufficient  acquittance. 

John  Forbes  was  a  trustee,  as  to  this  money,  for  the  heirs  of 
Panton  and  Thomas  Forbes.  When  the  mortgagors  called  on 
the  executors  of  John  Forbes  to  make  a  partial  payment  on 
the  mortgage,  they  declined  to  receive  it,  but  directed  the 
payment  to  l)e  made  to  the  cestui  que  trusts^  which  was  accord- 
ingly done.  In  October,  1823,  one  half  of  the  firet  instalment 
was  paid  to  William  H.  Forbes,  acting  for  himself  and  the 
other  heira  of  Thomas  Forbes.  In  the  same  year,  also,  the 
mortgagors  paid  to  James  Innerarity,  who  represented  the 
heirs  of  Panton,  the  sum  of  #2,680.81,  and  in  February,  1825, 
the  further  sum  of  $2,080.87.  There  is  no  evidence  of  any 
tender  of  the  balance,  either  to  the  executors  of  Forbes  or  to 
the  cestui  que  trusts. 

This  objection  is  therefore  without  foundation ;  and  r«ico 
this  *exception  to  the  decree  of  the  Court  of  Appeals  *- 
is  overruled. 
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n.  The  second  exception  is  to  the  refusal  of  the  court  to 
allow  a  credit  of  £375,  claimed  by  the  mortgagors. 

After  three  of  the  five  instalments  into  which  the  price  of 
the  lands  was  divided  had  been  paid,  but  before  the  execution 
of  the  mortgage  to  secure  the  last  two,  it  was  discovered  that 
John  and  James  Innerarity,  who  were  ownere  of  one  fifth  of 
the  Panton  interest  (or  one  tenth  of  the  two  thirds  sold), 
would  not  assent  to  the  sale  made  by  John  Forbes.  Where- 
upon, as  appears  by  all  the  testimony  and  the  admissions  of 
the  parties,  it  was  agreed  to  refund  to  the  purchasers  a  pro- 
portional amount  (being  one  tenth)  of  the  purchase-money. 
Accordingly,  three  several  sums  of  «£376  were  refunded  to 
John  Carnochan,  who  then  represented  the  purchasers. 
"  Besides  which,"  says  Forbes,  in  his  letter  of  10th  of  December, 
1819,  "you  will  have  to  deduct  from  the  acceptances  due  in 
1820  and  1821  two  similar  sums  at  these  distinct  periods.'* 
On  the  trial  below,  the  mortgagees  insisted,  that,  as  the  mort- 
gage was  given  for  the  balance  due  on  the  purchase  nearly  a 
year  after  the  above-stated  letter  of  Forbes,  the  fair  presump- 
tion would  be,  that  all  the  deductions  for  the  defect  of  title 
in  the  Panton  share  had  been  already  made,  as  the  parties  were 
fully  aware  of  the  difficulty,  and  had  already  refunded  large 
sums  on  account  of  it ;  and,  as  further  time  was  given  in  the 
mortgage  for  the  payment  of  the  last  two  instalments,  it  would 
not  be  probable  that  the  parties  had  inadvertently  given  a 
security  for  a  larger  sum  than  was  due.  On  the  contrary,  the 
mortgagors  contended  that  they  were  entitled  to  a  credit  for 
two  sums  of  <£375,  according  to  the  admission  in  Forbes's 
letter.  The  Court  of  Appeals  allowed  them  a  credit  for  one 
sum  of  £375,  but  refused  to  allow  the  other;  which  consti- 
tutes the  ground  of  the  second  exception  to  the  decree. 

As  the  correctness  of  the  position  taken  by  either  party,  on 
this  point,  can  be  subjected  to  the  test  of  mathematical  calcu- 
lation based  on  admitted  facts,  we  are  of  opinion  that  this 
exception  has  not  been  sustained.  The  whole  amount  of 
purchase-money  for  the  two  thirds  conveyed  was  £15,000 
sterling.  The  deduction  for  the  Innerarity  interest  was  one 
tenth,  or  £1,500,  which  would  make  four  instalments  of 
£375  each.  As  the  mortgage  is  given  for  the  last  two  instal- 
ments without  any  deduction,  and  as  it  is  admitted  that  three 
instalments  of  £375  each  were  refunded,  it  is  plain  that  the 
fourth  sum  of  £375  was  not  deducted  from  the  mortgage,  and 
equally  plain  that  John  Forbes  was  mistaken  when  he  said 
*1^Q1  ^^^^  ^^^  sums  of  £375  remained  yet  to  be  deducted. 
J  The  origin  of  this  *mistake  can  easily  be  discerned. 
The  first  payment  was  one  fourth  of  the  whole  purchafle 
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money^  or  JE8,750 ;  the  one  tenth  refunded  was  £375 ;  but  as 
the  remaining  three  fourths  were  divided  into/owr  instalments, 
each  of  X2,812  108.,  the  deduction  from  each  would  be  but 
X281  6«.  He  overlooked  the  fact,  that  the  last  four  instal- 
ments, being  each  one  fourth  less  than  the  first,  the  amount 
to  be  deducted  would  be  diminished  in  the  same  ratio.  The 
oversight  or  mistake  of  Forbes  in  1819  is  not  greater  than 
that  of  both  parties  in  1820,  when  they  included  in  the  mort- 
gage £875  which  they  knew  was  not  due.  But  as  the  fact  is 
fully  established,  that  the  only  subject  of  deduction  was  one 
tenth  of  the  whole,  and  that  three  sums  of  £375  had  been 
refunded,  and  no  more,  the  admission  of  Forbes,  on  the  one 
side,  and  the  presumptions  of  fact  drawn  from  the  execution 
of  the  mortgage,  on  the  other,  must  both  yield  to  the  certainty 
of  arithmetic. 

III.  The  third  and  last  ground  of  exception  urged  by  the 
appellants  is  the  refusal  of  the  court  to  allow  them  a  credit  for 
the  sum  of  $13,857.75,  paid  to  Thomas  M.  Blount,  the  agent 
and  attorney  of  John  Innerarity. 

Some  two  years  after  the  commencement  of  the  litigation 
between  these  parties,  the  appellants  made  a  payment  to 
Thomas  M.  Blount  of  $13,357.75,  under  the  following  circum- 
stances. 

It  was  admitted  by  both  parties  that  a  large  sum  was  due 
on  the  mortgage,  but  they  diflFered  widely  as  to  the  amount. 
Innerarity,  being  willing  to  receive  any  amount  which  the 
mortgagors  were  willing  to  pay,  and  give  them  a  general  credit 
for  so  much  paid  on  account,  without  compromitting  his  right 
to  recover  the  whole  amount  claimed  by  him,  gave  a  power  of 
attorney  to  Thomas  M.  Blount,  who  was  going  to  New  York, 
where  the  appellants  resided,  *'  to  receive  irom  the  trustees  of 
the  Appalachicola  Land  Company,  in  the  city  of  New  York, 
any  sum  or  sums  of  money  on  account  of  and  in  part  payment 
4)f  the  mortgage,  &c.,  and  to  give  such  receipt  or  receipts, 
release  or  releases,  therefor,  as  may  be  deemed  requisite  to 
exonerate  the  said  trustees  from  so  much  of  the  said  mort- 
gage as  may  be  paid  by  them  on  account  and  in  part  payment,*' 
&c.,  &c. 

With  this  power  of  attorney,  Blount  proceeded  to  New 
York,  and,  instead  of  receiving  such  sums  as  the  mortgagees 
might  choose  to  pay  on  account,  and  giving  such  receipto  or 
releases  as  he  was  authorized  to  give,  he  assumed  to  adjust 
and  settle  with  the  company  the  whole  balance  due  on  the 
mortgage,  and  to  act  as  if  he  had  been  authorized  to  arbitrate 
and  decide  all  the  matters  in  variance  between  the  parties, 
in  the  controversies  then  pending  in  the  courts  of  Florida. 
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For  the  sum  of  $4,832.85,  he  gave  the  mortgagors  a  dis- 
charge for  the  balance  *of  the  first  instalment,  including 
the  disputed  item  of  damages  on  the  bill  of  exchange,  claims, 
&c.  And  for  a  further  sum  of  $8,525.38  he  gave  a  discharge 
of  one  half  the  last  instalment.  Both  Blount  and  the  appel- 
lants well  knew  that  Innerarity  had  uniformly  and  tenaciously 
claimed  a  much  larger  amount  as  due  on  each  of  these  items  ; 
and  they  ought  to  have  known,  that,  even  if  no  more  was 
justly  due  on  them  than  the  amounts  paid,  Blount  had  no 
authority  to  compromise  or  adjudicate  on  the  justice  of  Inner- 
arity's  claim.  Besides  these  sums  of  money  which  are  stated 
in  Blount's  release  to  be  the  whole  consideration  thereof,  he 
received  also  a  written  contract  of  Messrs.  Curtis  and  Gris- 
wold,  to  pay  a  further  sum  of  $6,000,  on  certain  conditions ; 
but  to  whom,  or  how,  or  on  what  contingency,  it  is  difficult 
to  discover  from  any  thing  that  appears  on  the  face  of  the 
paper,  or  the  evidence  in  the  cause. 

Soon  after  this  transaction  (on  20th  January,  1840),  Inner- 
arity gave  notice  by  letter  to  the  appellants,  that  he  repudiated 
the  act  of  Blount,  and  says : — "  So  soon  after  his  return  as  I 
saw  Mr.  Blount,  he  informed  me  of  the  provisional  arrange- 
ment that  he  had  made  with  you,  subject  to  my  approval. 
But  this  involved  the  suspension  of  the  sum  of  $5,000,  with 
the  corresponding  interest,  &c.,  for  which  your  contingent 
bond  was  proposed,  &c.,  with  the  preliminary,  however,  of  the 
cancellation  of  the  moiety  of  the  mortgage.  This  proposition, 
I  confess,  startled  me,"  &c. 

The  appellants,  though  thus  informed  by  Innerarity  that  he 
considered  "  Blount  as  placed  in  the  position  of  their  agent," 
and  that  he  was  unwilling  to  ratify  "  this  provisional  arrange- 
ment," nevertheless  proceeded  to  put  on  record  in  Florida  tne 
release  given  them  by  Blount.  When  this  came  to  the  knowl- 
edge of  Irmerarity,  he  again  addressed  them,  by  letter  of  19th 
May,  1840,  as  follows: — "I  addressed  you  a  letter  on  the 
20th  of  January  last,  and  subsequently  on  the  25th  of  Feb- 
ruary, by  original  and  duplicate,  in  which  I  advised  you,  that, 
having  learned  from  T.  M.  Blount  that  he  had  an  arrangement 
with  you  subject  to  my  approval,  as  he  stated  to  me  and 
others,  in  relation  to  a  discharge  of  one  moiety  of  the  mort- 
gage, &c.,  I  did  not  feel  at  liberty,  as  the  representative  of  the 
interest  of  others,  for  the  reasons  stated  in  my  said  letter  of 
20th  of  January,  to  sanction  the  provisional  contract  which  he 
made.  To  these  letters  I  have  received  no  answer,  but  to  my 
great  astonishment  have  just  seen  the  deed  of  release  given 
to  you  on  the  19th  of  September,  by  Mr.  Blount,  in  which 
he  proposes  to  act  as  my  attorney,  and  which  deed  professes 
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to  discharge  the  trustees  from  one  moiety  secured  by  the 
above-mentioned  *mortgage.  In  so  doing,  Mr.  Blount  has 
transcended  his  authority  as  my  attorney,  as  will  appear  by 
reference  to  my  letter  of  attorney,  &c.,  &c.  Feeling  it  to 
be  my  duty  to  disavow  this  unauthorized  assumption  of  my 
attorney,  and  not  less  my  duty  to  give  you  timely  warning  to 
protect  yourselves  from  injury,  I  hereby  notify  you  that  I 
disavow  and  repudiate  the  deed  of  release,  &c.  I  have  not 
received,  nor  will  not  receive,  any  part  of  the  money  paid  by 
you  to  Mr.  Blount;  but  will  look  to  you  and  the  original 
security  for  the  debt  due  under  the  said  mortgage." 

The  receipt  of  these  letters  is  admitted  b}'^  the  appellants  in 
their  answer  to  a  supplemental  bill  filed  by  Innerarity  (June 
12th,  1840),  for  the  purpose  of  having  Blount's  release  deliv- 
ered up,  and  the  whole  transaction  between  him  and  the 
trustees  declared  fraudulent  and  void.     On  the  6th  of  July, 

1840,  Carnochan,  one  of  the  trustees,  filed  his  cross  bill  to 
make  Blount  a  party,  and  praying  that,  inasmuch  as  the 
money  paid  to  him  by  the  trustees  had  not  been  applied  to 
the  purpose  for  which  it  was  designed,  it  may  be  paid  into 
court  and  held   under  their  control.     On   the  9th  of  April, 

1841,  the  appellants  filed  another  cross  bill,  insisting  on  the 
full  power  of  Blount  in  the  transaction,  and  praying  the  court 
to  confirm  and  establish  the  release,  and  to  order  satisfaction 
to  be  entered  on  the  mortgage  accordingly. 

And  finally,  on  the  27th  of  June,  1841,  after  it  was  ascer- 
tained that  Blount  and  the  Bank  of  Pensacola  (of  which  he 
was  president,  and  in  which  he  had  deposited  the  money) 
were  both  insolvent,  and  that  the  money  paid  to  him  was  lost, 
the  appellants,  in  their  answer  to  the  cross  bill,  for  the  fir$t 
time^  offer  "  to  waive  the  said  release,"  and  "  be  satisfied  that 
payment  shall  be  held  and  regarded  as  on  account  of  the 
mortgage  generally,  and  be  credited  pro  tanto.^' 

On  these  facts,  the  appellants  contend  that  they  are  enti- 
tled to  a  credit  for  the  money  paid  to  Blount,  because  he  was 
authorized  to  receive  it;  and  although  the  settlement  he  made 
and  the  release  he  gave  may  be  void  for  want  of  authority, 
yet  his  acts,  so  far  as  they  were  authorized,  were  valid  and 
oinding  on  his  principal. 

'*  Regularly  it  is  true,"  says  Lord  Coke,  "  that  when  a  man 
doth  less  than  the  commandment  or  authority  committed  unto 
him,  then,  the  commandment  or  authority  being  not  pursued, 
the  act  is  void.  And  when  a  man  doth  that  which  he  is 
authorized  to  do,  a7id  more^  then  it  is  good  for  that  which  is 
warranted,  and  void  for  the  rest.  Yet  both  these  rules  have 
divers  exceptions  and  limitations."     (Co.  Litt.,  258  a).     And 
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"Lord  Coke  is  well  warranted,"  says  Mr.  Justice  Stoiy 
(Story  •Agency,  §  166),  "in  suggesting  that  there  are 
exceptions  and  limitations.  Where  there  is  a  complete  exe- 
cution of  the  authority,  and  something  ex  abundanti  is  added 
which  is  improper,  then  the  execution  is  good  and  the  excess 
only  is  void.  But  when  there  is  not  the  complete  execution 
of  the  power,  or  when  the  boundaries  between  the  excess  and 
the  rightful  execution  are  not  distinguishable,  then  the  whole 
would  be  void.'* 

It  is  contended,  in  the  present  case,  that  the  excess  and  the 
rightful  execution  are   easily  distinguishable,  and   that  the 
receipt  of  the  money  was  a  valid  act  and  binding  on  his  prin- 
cipal, though  the  settlement  and  release  were  void.     But  we 
are  of  opinion,  that  the  appellants  have  not  put  themselves  in 
a  condition  to  have  the  benefit  of  this  principle.     Blount's 
power  of  attorney  was  a  bare  authority  to  receive  money  on 
account  of  the  mortgage  then  in  litigation,  if  the  appellants 
chose  to  pay  him  any,  leaving  all  the  questions  in  dispute 
between   the   parties  open  to  future   adjustment.     But  the 
mort^gors  refuse  to  pay  him  money  on  the  conditions  on 
which  he  was  authorized  to  receive  it,  and  give  a  valid  acquit- 
tance.    On  the  contrary,  the  money  given  to  Blount  is  on 
their  own  terms,  and  in  consideration  of  a  settlement,  arrange- 
ment, and  release,  which  they  knew,  or  ought  to  have  known, 
Blount  had  no  authority  to  make.    The  money  paid,  the  bond 
given,  the  receipt  taken,  discharging  them  from  the  balance 
claimed  on  the  bill  of  exchange  and  from  one  half  of  the  last 
instalment,  constitute  one  transaction.     Having  advanced  the 
money  on  their  own  terms  and  conditions,  and  not  on  those 
tendered  by  Innerarity,  they  put  him  into  a  situation  in  which 
he  must  either  affirm  or  repudiate  the  whole   transaction. 
For  if  he  accepted  the  money,  they  might  insist  that  he  could 
not  reject  the  consideration  on  which  it  was  given,  on  the 
familiar  principle  of  the  law,  "  that  the  principal  cannot  ratify 
a  transaction  of  his  agent  in  part,  and  repudiate  it  as  to  the 
rest."    (Story  Agency,  §  260).    Besides,  by  thus  undertaking 
to  enter  into  a  treaty  with  Blount  which  they  knew  could  not 
be  binding  without  the  assent  of  Innerarity,  they  in  fact  con- 
stituted Blount  their  ambassador  or  agent  to  obtain  its  con- 
firmation.    The}  had  a  perfect  right  to  refuse  to  pay  money 
on  the  terms  dictated  by  Innerarity  in  his  letter  of  attorney ; 
and  Innerarity  had  an  equal  right  to  refuse  it  on  their  terms. 
And  when  informed  by  him,  soon  after  the  transaction,  that 
he  <^onsiders  Blount  as  their  agent,  and  that  he  had  proposed 
this  transaction  as  a  provisional  arrangement  subject  to  the 
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approval  of  Innerarity,  they  keep  silence  till  he  again  repu- 
diates the  transaction  and  iSles  a  bill  to  set  it  aside,  r^,^  ^q 
and  never  intimate  a  willingness  'that  Innerarity  shall  ^ 
receive  the  money  on  the  terms  he  offered,  till  near  two  years 
afterwards,  when  the  money  was  lost  by  the  insolvency  of 
Blount  and  the  bank.  This  assent  of  the  appellants  to  the 
terms  of  Innerarity  came  too  late,  after  the  money  had  been 
lost  by  their  obstinate  pertinacity  in  endeavors  to  compel  him 
to  accept  it  on  their  own  terms. 

We  are  of  opinion,  therefore,  that  the  Court  of  Appeals 
have  not  erred  in  refusing  to  credit  the  appellants  with  this 
sum  as  a  payment  on  the  mortgage. 

The  decree  of  the  Court  of  Appeals  of  Florida  is  therefore 
affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Court  of  Appeals  for  the  Territory  of  Florida, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  considered  and  decreed  by  this  court,  that  the 
decree  of  the  said  Court  of  Appeals  in  this  cause  be  and  the 
same  is  hereby  affirmed,  with  costs  and  damages  at  the  rate  of 
six  per  centum  per  annum,  and  that  the  time  of  redemption 
be  extended  to  six  months  from  and  after  the  filing  of  the 
mandate  of  this  court  in  this  case  in  the  court  below. 


NsLsoN  F.  Shxltok,  Appellakt,  v.  Claytok  Tiffin  and 

LiLBnitN  P.  Pbbry. 

Where  an  indiyidiud  has  resided  in  a  state  for  a  considerable  time,  being 
engaged  in  the  prosecution  of  business,  he  may  well  be  presumed  to  be 
a  citizen  of  such  state  unless  the  contrary  appear.  And  this  principle  is 
strengthened  when  the  individual  lives  on  a  plantation  and  cultivates  it 
with  a  lai^  force,  claiming  and  improving  the  property  as  his  own. 

On  a  change  of  domicile  from  one  state  to  another,  citizenship  may  depend 
upon  the  intention  of  the  individual.  But  this  intention  may  be  shown 
more  satisfactorily  by  acts  than  declarations.  An  exercise  of  the  right  of 
suffrage  is  conclusive  upon  the  subject;  but  acquiring  a  right  of  suffrage, 
accompanied  by  acts  which  show  a  permanent  location,  unexplained,  may 
be  sumcient.^ 

The  facts,  that  the  party  and  his  wife  were  residents  of  Louisiana  for  more 
than  two  years  before  the  commencement  of  the  suit;  that  he  was  absent 
only  once,  on  a  visit  to  a  watering-place;  that  he  resided  the  greater  part  of 
the  time  on  a  plantation  which  he  claimed  as  his  own;  that  he  constricted 

^Tbe  obtaining  a  right  to  vote  or    change  of    domicile.     Bumham  v. 
bold  office  la  not  essential  to  a  valid    Bangeley,  1  Woodb.  A  M.,  7. 
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upon  it  a  more  aeciire  and  comfortable  dwelllng-bouse ;  that  he  observed  to 
a  witness  that  he  considered  himself  a  resident, — are  sufficient  to  justify 
the  Circuit  Court  of  Louisiana  in  exercising  jurisdiction  in  a  suit  brought 
against  that  party  by  a  citizen  of  Missouri. 

Where  fraud  is  alleged  in  a  bill,  and  relief  is  prayed  against  a  judgment  and 
a  judicial  sale  of  prox>erty,  a  demurrer  to  the  bill,  that  relief  can  be  had  at 
law,  is  not  sustainable.^ 

Where  a  citizen  of  Virginia  sued,  in  the  Circuit  Court  of  Louisiana,  two  per- 
sons jointly,  one  of  whom  was  a  citizen  of  Louisiana  and  the  other  of  Mis- 

»iai1  B^^"*  ^^^  <^  attorney  appeared  for  both  defendants,  the  citizen  of 
*  Missouri  is  at  liberty  to  *show  that  the  appearance  for  him  was  unau- 
thorized. If  he  shows  this,  he  is  not  bound  by  the  proceedings  of  the 
court,  whose  judgment,  as  to  him,  is  a  nullity. 

A  judgment  of  a  state  court,  that  the  debt  had  been  extinguished,  given  in 
an  action  which  was  not  brought  for  the  recovery  of  the  debt,  and  which 
action,  moreover,  had  been  discontinued  by  the  plaintiff,  cannot  be  set  up 
in  bar  of  proceeainffs  in  the  Circuit  Court  for  the  recovery  of  the  debt, 
which  proceedings  had  been  commenced  when  the  judgment  of  the  state 
court  was  given. 

Where  a  worthless  promissory  note  is  imposed  upon  the  vendor  as  part  of  the 
cash  pa3rment,  it  would  seem  that,  if  any  fraud  has  been  practised  upon  the 
Tendor  by  the  vendee,  the  amount  of  the  note  still  remains  an  equitable 
lien  upon  the  land. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  East  Louisiana,  sitting  as  a  court  of  equity. 

On  the  1st  of  August,  1887,  Clayton  Tiffin  and  Lilburn  P. 
Perry  received  a  deed  of  a  tract  of  land  on  the  western  bank 
of  the  Mississippi  River,  about  five  railes  above  the  town  of 
Vicksburg,  and  containing  six  hundred  and  forty-four  acres. 

On  the  10th  of  April,  1838,  Tiffin  and  Perry  sold  the  same 
land,  together  witli  a  large  number  of  negroes,  to  Samuel 
Anderson,  for  the  sum  of  seventy-five  thousand  dollars.  The 
sale  was  stated  to  be  for  cash.  But  in  fact  the  payment  was 
to  be  made  in  this  way : — 

Funds  supposed  to  be  as  good  as  cash,     .         .      $35,000 
Notes  secured  by  mortgage,         ....     40,000 

•75,000 

John  M.  Perry,  the  father  of  Lilburn  P.  Perry,  and  father- 
in-law  of  Tiffin,  became  the  agent  to  receive  these  funds.  The 
$35,000  was  again  divided  into  two  classes,  viz.,  a  debt  of 
$13,000,  which  was  due  to  Anderson  by  Lilburn  P.  Perry 
and  J(»lin  M.  Perry,  and  which  debt  became  thus  extinguished, 
and  a  note  for  $18,282.66,  given  by  Austin,  Ragan,  and  Bo- 
hannon,  payable  to  Anderson  on  the  1st  April,  1839. 

The  sum  of  $35,000  being  thus  arranged,  the  balance  of 
140,000  was  not  provided  for  until  sometime  afterwards,  vit. 


'See  pote  to  JknU  t.  TUeHon,  ante  «114 
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on  the  Ist  of  March,  1839,  when  Anderson  gave  the  following 
notes : — 

918,388.  On  or  before  the  first  day  of  January,  1842,  we 
promise  to  pay  Lilburn  P.  Perry  the  just  and  full  sura  of 
thirteen  thousand  three  hundred  and  thirty-three  dollars, 
value  received,  for  land  and  negroes  purchased  of  Clayton 
TifBn  and  Lilburn  P.  Perry ;  for  the  true  payment  of  which 
we  bind  ourselves,  our  heirs,  &c.,  firmly  by  these  presents. 
Given  under  our  hands  and  seals,  this  the  first  of  March,  1889v 

Samuel  Andbbson.  [seal.] 

Ne  varietur,  July  9th,  1839. 

RiGHABD  ChS.  DoWNBS,  fSBAL.] 

J.  judge  parish  Madison,  jLauisiana. 

(♦Indorsed.)  [nOS 

For  value  received,  I  assign  the  within  note  to  Clayton 
Tiffin,  October  22d,  1839. 

L.  P.  Pbery, 
For  his  agent  J.  M.  Perry. 
216.    Filed  28d  Nov.,  1889. 

JoHK  T.  Mason,  Clerk. 

•18,383^.  On  or  before  the  first  of  January,  1848,  we 
promise  to  pay  Lilbourne  P.  Perry  the  just  and  full  sum  of 
thirteen  thousand  three  hundred  and  thirty-three  dollars, 
value  received,  for  land  and  negroes  purchased  of  Clayton 
Tiffin  and  Lilbourne  P.  Perry;  for  the  true  payment  of 
which  we  bind  ourselves,  our  heirs,  &c.,  firmly  by  these  pres- 
ents. Given  under  our  hands  and  seals,  this  the  first  dav  of 
March,  1839. 

(^igned,)  Samuel  Andbrsok,  [seal.] 

Ne  varietur,  July  9th,  1839. 

Richard  Chs.  Downbs,  [seal.] 

J.  judge  parish  Madison,  Louisiana. 

(Indorsed)  216.     Filed  Nov.,  1839. 

John  T.  Mason,  Clerk 

•13,333^.  On  or  before  the  first  of  January,  1844,  we 
promise  to  pay  Lilbourne  P.  Perry  the  just  and  full  sum  of 
thirteen  thousand  three  hundred  and  thirty-three  dollars, 
value  received,  for  land  and  slaves  purchased  of  Clayton 
Tiffin  and  Lilbourne  P.  Perry  ;  for  the  true  payment  of  which 
we  bind  ourselves,  our  heirS)  &c.,  firmly  by  these  presents. 
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Given  under  our  hands  and  seals,  this  the  first  day  of  March, 
1889. 

(Signed,)        Samuel  Anderson,  [seal.] 

Ne  varietur,  July  9th,  1889. 

Richard  Chs.  Downes,  [seal.] 

J.  judge  of  parish  Madison^  Louisiana. 

(Indorsed)  216.     Filed  28  Nov.,  1839. 

John  T.  Mason,  Clerh 

On  the  9th  of  July,  1889,  the  remaining  part  of  the  agree- 
ment was  carried  into  effect,  by  Anderson's  executing  a  mort- 
fage  to  Lilburn  P.  Perry,  and  in  favor  of  whomsoever  may 
ecome  the  legal  holder  and  owner  of  the  above  notes,  of  the 
property,  land,  and  slaves,  which  had  been  conveyed  to 
Anderson  by  the  deed  from  Tiffin  and  Perry. 

On  the  same  9th  of  July,  Andei*son  executed  another  mort- 
gage, reciting  that  he  was  justly  indebted  to  Nelson  F.  Shel- 
ton, of  Goochland  county,  in  the  State  of  Virginia,  in  the 
sum  of  $45,550,  and  mortgaging  the  same  property  to  secure 
♦Ififil  ^^' — *"^*  being  understood  that  this  mortgage  is  poste- 
J  rior  to  that  granted  by  the  said  Samuel  Anderson  in 
favor  of  Lilburn  P.  rerry  on  this  day."  This  sum  of  $45,550 
was  divided  into  two  notes,  payable  on  the  1st  of  January. 
1845,  and  Ist  of  January,  1846.  Whilst  upon  the  subject  of 
this  last  mortgage,  it  may  be  as  well  tp  say  that  another  was 
substituted  for  it,  with  the  consent  of  all  parties,  on  the  17th 
of  March,  1840,  in  which  Robert  Anderson,  of  Virginia,  was 
also  included,  as  a  creditor  to  the  amount  of  $3,000.  This, 
like  the  other,  referred  to  the  prior  mortgage  given  to  Perry. 

It  is  proper  now  to  go  back  a  few  months  in  the  order  of 
time. 

In  January,  1889,  Hillery  Mosely  and  William  W.  Bouldin, 
citizens  of  Virginia,  filed  a  petition  in  the  Circuit  Court  of 
the  United  States  against  John  M.  Perry,  and  Lilburn  P. 
Perry,  alleging  that  the  Perrys  were  indebted  to  the  petition- 
ers in  the  sum  of  $7,560,  upon  a  promissory  note.  As  the 
proceedings  upon  this  suit,  as  far  as  the  appearance  of  Lilburn 
P.  Perry  was  concerned,  were  drawn  into  question,  it  is  better 
to  go  through  with  this  branch  of  the  case  entirely  before 
recurring  to  any  other  part  of  it.  On  the  12th  of  January, 
an  order  of  court  was  directed  to  Lilburn  P.  Perry,  command- 
ing him  to  file  his  answer  within  ten  days,  to  which  the 
marshal  made  the  following  return  : — 

"  Defendant,  L.  P.  Perry,  could  not  be  found,  after  diligent 
searoh  and  inquiry.     Returned  Feb.  23.  1839. 

*'  J.  P.  Walden,  Deputy  Marshal'' 
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A  writ  of  arrest  was  then  issued,  directing  the  marshal  to 
seize  the  bodies  of  John  M.  Perry  and  Lilburn  P.  Perry,  and 
confine  them  until  they  should  give  security  not  to  leave  the 
state  without  permission  of  the  court,  to  which  the  marshal 
made  the  following  return : — 

MarshaVs  Return. 

Received  12th  January,  1889 ;  and  on  the  18th  same  month* 
arrested  and  took  defendant,  John  M .  Perry,  into  my  custody, 
from  whence  he  was  released  by  giving  bond,  with  Z.  H. 
Rawlings,  Charles  Johnson,  and  H.  Lewis,  as  sureties,  in  the 
parish  of  Madison,  450  miles  from  New  Orleans,  in  the  East- 
ern District  of  Louisiana ;  which  bail  bond  is  herein  returned ; 
and  Lilbum  P.  Perry  could  not  be  found,  after  diligent 
search  and  inquiry,  and  executing  this  writ  in  all  other  things 
as  the  law  directs.     Returned  February  23d,  1889. 

(Signed,)  J.  H.  Holland,  MarsJuU. 

•After  this,  B.  A.  Crawford,  calling  himself  "attor-  r«-|A>7 
ney  for  defendants,"  filed  an  answer  for  John  M .  Perry  L 
and  Lilburn  P.  Perry,  and  the  cause  regularly  proceeded  to 
trial,  Mr.  Crawford  attending  to  it  in  all  its  stages  as  attorney 
for  both  defendants.  In  June,  1839,  it  was  tried,  and  the 
jury  found  a  verdict  for  $7,560.  In  July,  a  fi.  fa.  was  issued, 
the  return  to  which  was,  "no  property."  In  October,  an 
alias  was  issued,  to  which  the  marshal  made  the  following 
return,  viz. : — 

MarshaVs  Return. 

Received  23d  day  of  October,  1839,  and  on  the  same  day 
made  demand  of  the  amount  of  the  within  fi.  fa.^  at  the  resi- 
dence of  the  within-named  defendants,  John  M.  Perry  and 
Lilburn  P.  Perry,  which  was  refused.  I  seized,  on  the  28d 
day  of  November,  1889,  a  debt  due  by  Samuel  Anderson  to 
the  within-named  Lilburn  P.  Perry,  for  forty  thousand  dol- 
lars. There  was  three  notes  given  by  said  Anderson  to  said 
Perry,  and  mortgage  on  fifty  slaves  and  six  hundred  and  forty 
acres  of  land,  to  receive  the  payment  of  said  debt  to  satisfy 
this  fi.fa.^  and  after  advertising  the  said  claim  ten  entire  days 
from  the  last  day  of  the  notice  of  seizure,  and  having  ap- 
praisers appointed  according  to  law,  who  appraised  said  prop- 
erty to  be  worth  twenty-eight  thousand  dollars,  cash  valuation, 
on  the  10th  day  of  December,  1839,  and  then,  on  the  same 
day,  offered  the  property  for  sale  for  cash,  and  repeatedly  cry- 
ing it, — there  was  no  sale  for  want  of  a  bid  to  the  amount 
required  bylaw,  and  then  I  advertised  the  same  property, and 
sold  the  same  on  the  4th  day  of  January,  1840,  on  a  credit  of 
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twelve  months,  when  Samuel  Anderson  became  the  purchaser 
thereof  for  the  sum  of  five  thousand  dollars,  he  being  the 
highest  and  last  bidder,  for  which  he  gave  his  bond,  with 
John  B.  Bemiss  and  Aaron  Lilly  as  security;  which  bond  I 
received,  and  the  said  bond  is  herewith  returned  ;  four  hun- 
dred and  thirty  miles  from  New  Orleans. 

(Signed,)  M.  M arigny,   U.  S,  Marshal. 

By  John  N.  Donohue, 

Deputy  U.  S.  Marshal. 

In  January,  1840,  a  capias  ad  satisfaciendum  was  issued 
against  both  the  Perrys  for  the  balance  of  the  judgment  after 
deducting  the  proceeds  of  the  sale  to  Anderson,  to  which  writ 
the  marshal  made  the  following  return : 

MarshaVs  Return. 

Received  Thursday,  the  16th  January,  1840,  and  after  dili- 
gent search  and  inquiry,  the  within-named  defendants,  John 
♦Ififti  ^*  Perry  and  Lilburn  P.  Perry,  could  not  be  found  in 
J  the  *Eastern  District  of  Louisiana, — distance  five  hun- 
dred miles  from  New  Orleans. 

(Signed,)  M.  Mabigny,   U.  S.  Marshal. 

By  John  N.  Donohue, 

Deputy  U,  S.  Marshal. 

The  marshal  soon  afterwards  executed  the  following  con- 
veyance to  Anderson : — 

State  of  Louisiana,  Parish  of  Madison : 

Whereas  I,  John  N.  Donohue,  deputy  United  States  mar- 
shal in  and  for  the  Eastern  District  of  the  State  of  Louisiana, 
by  virtue  of  a  writ  of  fieri  facias  issued  from  the  Circuit  Court 
of  the  United  States  for  the  Ninth  Circuit  in  and  for  district 
and  state  aforesaid,  at  the  suit  of  Mosely  and  Bouldin  v.  John 
M.  Perry  and  Lilburn  P.  Perry^  I  did  seize  a  certain  debt 
owing  by  Samuel  Anderson  to  said  Lilburn  P.  Perry,  as  evi- 
denced by  three  promissory  notes,  dated  1st  of  March,  1889, 
due  in  the  years  1842,  1843,  and  1844,  each  for  the  sum  of 
thirteen  thousand  three  hundred  and  thirty-three  dollars,  pay* 
able  by  said  Samuel  Anderson  to  the  said  Lilburn  P.  Perry, 
which  notes  are  "  paraphm  "  on  the  9th  of  July,  1839,  together 
with  the  mortgage  intended  to  secure  said  notes  or  debts,  re- 
corded in  the  office  of  the  parish  judge  of  the  parish  of  Madi- 
son, in  the  parish  and  state  aforesaid,  in  the  record-book  of 
conventional  and  legal  mortgages,  pages  27  and  28,  whero 
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there  are  fifty  slaves  and  six  hundred  forty  acres  of  land  mort- 
gaged to  secure  the  payment  of  said  notes  and  mortgage, 
seized  as  the  property  of  said  Lilbnrn  P.  Perry,  and  having 
exposed  the  same  to  public  sale  as  aforesaid,  on  a  credit  of 
twelve  months,  when  Samuel  Anderson  became  the  purchaser 
thereof  at  the  price  of  five  thousand  dollars,  for  which  he 
gave  hifl  bond  with  John  B.  Bemis  and  Aaron  Lilly  as  his 
securities,  payable  in  twelve  months  after  the  date  thereof,  all 
in  due  form  of  law,  and  which  bond  I  hereby  acknowledge  to 
have  received. 

Now,  therefore,  know  all  men  by  these  presents,  that  I.  the 
said  deputy  as  aforesaid,  do,  in  consideration  of  the  premises, 
and  by  virtue  of  the  act  in  such  cases  made  and  provided, 
grant,  bargain,  sell,  assign,  and  set  over  to  the  said  Samuel 
Anderson,  his  heirs  and  assigns,  all  the  right,  title,  and  inter- 
est or  demand,  which  the  said  Lilburn  P.  Perry  had,  in  and 
to  the  said  debt,  notes,  and  mortgage,  as  before  described,  on 
the  twenty-third  day  of  November,  A.  D.  1839,  or  at  any  time 
since,  or  to  any  part  thereof;  to  hold  the  same  to  the  said 
Samuel  Anderson,  his  heirs  and  assigns  for  ever,  hereby  sub- 
rogating (as  far  as  my  act  in  the  premises  can)  said  Samuel 
to  all  the  rights  which  the  said  Lilbum  P.  Perry  had  r«ir>Q 
or  has,  in,  *under,  and  to  the  aforesaid  mortgage ;  and  ^ 
the  said  Samuel  Anderson  being  present  hereby  accepts  this 
conveyance,  and  hereby  specially  mortgages  the  above- 
described  debt  and  mortgage  to  secure  the  final  payment 
of  the  purchase-money,  and  all  interest  and  costs  that  may 
accrue  in  the  premises. 

Done  and  passed  in  the  state  and  parish  aforesaid  in  pres- 
ence of  John  B.  Bemiss  and  Aaron  Lilly,  competent  witnesses, 
who  have  signed  with  me.  said  deputy  U.  S.  Marshal,  and 
Samuel  Anderson,  this  4th  day  of  January,  1840 
and  said  Samuel  Anderson  before  signing. 

(Signed,)  John  N.  Donohub. 

Having  traced  this  suit  to  its  termination,  we  must  turn 
our  attention  to  another. 

On  the  23d  of  November,  1839,  Lilburn  P.  Perry,  by  Mar- 
tin, Richardson,  and  Stacy,  his  attorneys,  filed  a  petition  in 
the  District  Court  in  and  for  the  parish  of  Madison,  setting 
forth  A  nderson's  indebtedness  to  him  upon  the  mortgage  and 
notes  above  described  for  $40,000,  and  stating  his  belief  that 
Anderson  was  about  to  leave  the  state  of  Louisiana,  and  that 
he  would,  unless  restrained  by  the  conservative  process  of  the 
court,  remove  his  property  out  of  the  state  belore  the  debt 
or  any  part  of  it  became  payable.     He  therefore  prayed  for  a 
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writ  of  attachment  to  be  levied  iipou  the  plantation,  crops, 
and  neiifroes.  At  the  time  of  filing  this  petition,  Perry  fled 
also  the  original  promissory  notes,  being  three  in  number,  for 
#13,333  each,  payable  1st  of  January,  1842,  '48,  '44.  With 
tlie  petition  was  filed  also  the  affidavit  of  John  M.  Perry, 
signing  himself  "  agent  for  L.  P.  Perry,"  who  was  stated  to 
be  absent  from  the  State  of  Louisiana. 

The  attachment  was  ordered  and  issued ;  but  on  the  27th 
of  November,  John  M.  Perry  filed  in  court  the  following, 
viz.: 

Instrtictions. 
LiLBURK  P.  Perry  1 

V.  >  9th  District  Court. — ^An  attachment. 

Samuel  Anderson.  ) 

I,  John  M.  Perry,  acting  as  agent  for  Lilbum  P.  Perry, 
plaintiff  in  above-entitled  suit,  hereby  direct  Thomas  B. 
Scott,  of  the  parish  of  Madison,  to  return  the  writ  of  attach- 
ment now  in  his  hands,  in  the  suit  of  Lilbum  P.  Perry  v. 
Samuel  Anderson^  No.  216,  on  the  docket  of  said  District 
Court  for  the  parish  of  Madison,  to  the  clerk's  office  of  said 
court,  without  making  any  seizure  or  service  on  said  writ  of 
*1701  ^^^<^t^™6>^^ »  ^^^^  I  furthermore  hereby  direct  saidsheriflf 
•J  and  clerk,  that  all  proceedings  had,  or  to  be  had,  under 
said  attachment,  be  dismissed  and  discontinued. 

(Signed,)  John  M.  Perry, 

Agent  for  L,  P.  Perry^  Clayton  Tiffin^ 
J.  H.  Martin^  Q-eo.  W.  Orove. 

Received  on  the  27th  November,  a.  d.  1839,  and  served  on 
the  28th  of  same  month  and  year,  by  handing  a  certified  copy 
of  this  writ  of  attachment  to  the  defendant,  Samuel  Ander- 
son, in  person,  at  the  court-house  in  Richmond,  and  then  was 
instruct[ed  by]  the  plaintiif  in  this  case  not  to  levy  the  at- 
tachment, but  to  return  it  to  the  clerk's  office,  as  will  be  seea 
by  reference  to  the  within  order  from  him.     Service  $2. 

(Signed,)  T.  B.  Scott,  Sheriff. 

The  cause  remained  in  this  condition  for  nearly  a  year, 
when  Anderson  filed  the  following  answer,  on  the  18th  of 
November,  1840: 

LiLBURN  P.  Perry 

V. 

Samuel  Andbrbon. 

The  defendant  came  into  court,  and  for  answer  to  plain tififs 
petition  in  this  suit  filed,  denies  all  and  singular  the  allefifa- 
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rioBs  therein  contained  and  set  forth.  And  for  further  answer 
thereto  he  says,  that  the  notes  mentioned  and  appended  to 
plaintiffs  petition  were  executed  and  delivered  to  the  peti- 
tioner, as  set  forth  therein  ;  also,  that  the  mortgage  set  forth 
wat?  3xecuted  as  set  forth,  and  for  the  purposes  as  shown  in 
said  mortgage. 

This  defendant  for  further  [answer]  sets  forth,  that  on  the 
28d  day  of  November,  A.  d.  1889,  John  N.  Donohue,  deputy 
United  States  marshal,  in  virtue  of  a  writ  of  fieri  facias,  then 
in  his  hands,  which  issued  from  the  Circuit  Court  of  the 
United  States  for  the  Ninth  Circuit,  in  the  Eastern  District  of 
Louisiana,  at  the  suit  of  Mosely  and  Bouldin  against  John  M. 
Perry  and  Lilburn  P.  Perry,  seized  upon  the  several  promis- 
sory notes  mentioned  in,  and  appended  to,  plaintiffs  petition, 
and  the  mortgage  securing  the  same  ;  and  afterwards,  to  wit, 
on  the  4th  day  of  January,  A.  D.  1840,  proceeded  to  sell  the 
said  notes  and  mortgage,  in  satisfaction  of  the  said  fieri  faeiaa 
of  Mosely  and  Bouldin  v.  John  M,  Perry  and  Lilburn  P. 
Perry^  when  this  defendant  became  the  purchaser  of  said 
notes  and  mortgage,  at  the  last  and  highest  bid.  All  of 
whic^  will  more  ruUy  appear  by  the  annexed  copy  of  said 
marshaFs  sale,  which  is  herewith  filed,  and  made  part  of  this 
answer. 

This  defendant  further  shows,  that,  at  the  time  of  the  seiz- 
ure of  the  said  notes  and  mortgage,  they  were  due  and  rutyr-i 
payable  *to  Lilburn  P.  Perry  only,  and  were  his  prop-  '■ 
erty  at  the  time  of  said  seizure  by  the  deputy  marshal  as 
aforesaid.  And  defendant  further  shows,  that  the  indorse- 
ment made  on  the  back  of  one  of  the  notes  due  on  the  1st  of 
January,  1842,  was  not  made  at  the  date  thereof,  to  wit,  on 
the  22d  of  October,  1839,  but  was  made  after  the  said  seizure 
so  made  by  the  marshal  as  aforesaid ;  and  said  assignment  was 
only  dated  for  the  purpose  of  evading  said  seizure.  All  of 
which  this  defendant  will  be  prepared  to  show  on  the  trial  of 
this  suit. 

This  defendant  therefore  shows  and  alleges,  that  by  virtue 
of  the  purchase  made  by  him  at  the  marshal's  aforesaid,  the 
said  debt,  mentioned  and  shown  by  said  note  sued  on,  and  the 
mortgage  securing,  have  been  discharged  and  extinguished  by 
confusion,  and  by  this  defendant's  becoming  the  owner  of  the 
said  debt  and  mortgage. 

Defendant  therefore  prays  that  plaintiffs  demand  be  rejected, 
and  that  the  notes  sued  on  and  mortgage  may  be  decreed  to 
be  dischai*ged  and  exiiuguished  by  the  confusion  created  by 
naid  sale,  as  before  set  forth. 

(Signed,)  John  B.  Bbmiss,  AtCyfor  defu. 
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On  the  18th  of  May,  1841,  the  counsel  of  Perry  made  the 
following  motion : — 

L.  P.  Perry 

V. 

Samuel  Anderson. 

Plaintiff  by  his  undersigned  counsel  moves  that  this  suit  be 
dismissed  at  his  costs. 

Martin,  Richardson  &  Stacy,  Attorneys. 

And  on  the  20th  of  May,  1841,  the  following  was  entered 
on  the  minutes  of  the  court. 

LiLBOURN  P.  Perry 

V. 

Samuel  Anderson. 

Motion  filed  by  plaintiff's  counsel  to  dismiss  this  suit  at 
plaintifiTs  costs. 

Ordered,  that  the  motion  to  dismiss  be  sustained,  and  that 
this  suit  be  dismissed  at  plaintiff's  cost,  by  consent  of  the  par- 
ties. It  is  also  ordered,  that  the  three  notes  on  file  in  said 
suit  be  not  withdrawn  therefrom  by  eitlier  party,  unless  upon 
an  order  of  this  court,  previously  and  contradictorily  rendered 
with  the  other  party,  after  due  notice  to  him;  and  defendant 
has  leave  to  withdraw  documents  marked  A,  by  leaving  a  oer- 
tified  copy  with  the  clerk. 

♦172]  Motion. 

LiLBOURN  P.  Perry  ) 

V.  [  216. 

Samuel  Anderson.  ) 

The  defendant  herein  moves  this  honorable  court  for  a  rule 
on  plaintiff,  to  show  cause  why  tlie  notes  sued  on  in  above- 
entitled  suit  should  not  be  given  up  to  him  upon  his  leaving 
a  certified  copy  of  said  notes,  they  being  the  property  of  said 
defendant,  &c.  Bemiss  &  Pierce, 

At(y%foT  defendants. 

Judgment. 

By  reason  of  the  law  and  the  evidence  in  this  case,  and  by 
reason  of  a  motion  of  plaintiffs  counsel  thereto,  it  is  ordered, 
adjudged,  and  decreed,  that  judgment  be  rendered  as  if  non- 
suit in  this  case,  and  that  the  notes  herein  filed  be  not  with- 
drawn until  leave  [be]  obtained ;  and  that  the  plaintiff  pay 
the  costs  of  suit  to  oe  taxed.  Read  and  signed  in  open  courts 
this  3d  day  of  June,  A.  d.,  1841. 

B.  G.  Tenney,  Judge  9£A 
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The  cause  remained  in  this  position  for  nearly  a  year,  a  bill 
having  been  filed  in  the  mean  time,  viz.,  on  the  21st  April, 
1842,  in  the  Circuit  Conrt  of  the  United  States,  by  Tiffin  and 
Eerry  against  Anderson  and  Shelton.  This  bill  (which  is  the 
present  case)  will  receive  particular  notice  after  the  history  of 
the  proceedings  in  the  Parish  Court  shall  have  been  finished. 

On  the  11th  of  May,  1842,  the  following  motion  was  made 
in  the  Parish  Court : — 

Motion  to  withdraw  notes  filed,  and  it  is  ordered  by  the 
court,  that  L.  P.  Perry,  the  plaintiff  in  this  suit,  show  cause 
on  Thursday,  the  19th  instant,  why  the  application  should  not 
be  granted. 

Aniwer. 

LlIiBOITRN  P.  PeRBY  )  XT-    i-u  Tk-  X  •   X  n        i. 

f  Ninth  District  Court, 

Samuel  A^hjebson.  )   P""''^  "^  ^^diaon. 

The  plaintiff,  Lilbourne  P.  Perry,  for  cause  against  thei*ule 
taken  upon  him  by  Samuel  Anderson,  why  the  notes  sued  on 
should  not  be  withdrawn  and  delivered  up  to  said  Anderson, 
shows,  that  the  plaintiff  has  taken  a  voluntary  nonsuit  in  the 
above  cause,  after  issue  joined,  which  issue  has  never  been 
either  tried  or  decided ;  but  that  plaintiff  now  stands  on  the 
record  as  the  owner  of  said  notes,  and  he  denies  that  said 
Anderson  can  have  an  order  of  this  conrt  for  the  delivery  to 
him  of  said  notes  until  it  shall  have  been  decided  in  a  suit, 
regularly  brought  for  that  purpose,  that  said  Anderson  r«i>7Q 
is  the  owner  oi  said  notes,  which  issue  he  denies  can  '■ 
be  tried  upon  the  said  defendant's  rule  to  show  cause ;  where- 
fore, and  for  other  reasons  equally  apparent,  he  prays  that 
defendant  may  be  discharged  at  his  costs. 

D.  S.  Stacy,  AtfyforpVff. 

On  the  19th  of  May,  1842,  the  court  overruled  the  above 
exceptions,  and  ordered  the  trial  of  the  rule  to  proceed  ;  when 
a  motion  was  made  on  the  part  of  Periy  for  a  continuance, 
and  an  affidavit 'of  John  M.  Perry  filed  in  support  of  the 
motion.  The  affidavit  stated  the  absence  of  a  material  wit- 
ness, viz.,  Crawford,  the  attorney  in  the  suit  of  Mosely  and 
Boulding  against  John  M.  Perry  and  Lilburn  P.  Perry,  and 
that  he  expected  to  prove  by  him  that  he,  Crawford,  put  in  an 
answer  by  mistake  for  the  said  Lilburn  P.  Perry,  and  that  he, 
said  Crawford,  never  had  any  authority  from  the  said  Lilburn 
p.  Perry,  or  from  any  duly  authorized  attorney  or  agent  of 
said  Lilburn  P.  Perry,  to  put  in  said  answer,  or  to  make  any 
answer  or  plea  of  any  description  whatever,  or  in  any  manner 
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whatever  to  represent  said  Lilburn  P.  Perry  in  said  suit.  John 
M.  Perry  also  filed  the  following  affidavit : — 

^^  John  M.  Perry,  agent  and  attorney  in  £act  of  the  plaiiiti|f 
in  the  above-entitled  suit,  makes  oath,  that  he  is  the  agent  of 
Lilburn  P.  Perry,  the  said*  plaintiff;  that  said  Lilburn  P. 
Perry  is  absent  at  this  time  from  the  state  of  Louisiana,  and 
he,  said  Lilburn  P.  Perry,  resides  in  the  state  of  Missouri,  and 
has  resided  in  said  state  of  Missouri  for  several  years  past ; 
that  Lilburn  P.  Perry  has  not  been  within  the  vicinity  of  the 
state  of  Louisiana  for  nearly  or  quite  two  years  past,  and  that 
ever  since  the  said  Lilburn  P.  Perry  left  the  state  of  Louisiana, 
which  affiant  believes  was  in  the  fall  of  the  year  1838,  and 
became  a  resident  in  the  state  of  Missouri,  affiant  has  been,  as 
he  is  now,  the  agent  and  attorney  in  fact  of  the  said  LilbarQ 
P.  Perry. 

^^  Affiant  swears,  that  not  until  Wednesday,  ^he  18th  day  of 
May,  in  the  year  1842,  was  affiant  apprised  that  any  such 
motion  as  that  now  before  the  court,  made  on  the  part  of  Sam* 
uel  Anderson,  had  been  made,  nor  had  affiant  any  knowledge 
that  any  such  motion  was  intended  to  be  made  on  the  part  of 
said  Anderson,  or  any  one  claiming' under  him. 

"  Affiant  swears  further,  that  Bennet  A.  Crawford,  who 
resides  in  the  city  of  New  Orleans,  is  a  witness  whose  testi- 
mony is  material  for  the  substantiation  of  the  claims  of  the 
said  Lilburn  P.  Perry  on  the  trial  of  said  motion ;  that  the 
said  Lilburn  P.  Perry  cannot  go  safely  to  trial  without  the 
*1741  ^^^^^^^^  ^^  ^^  Crawford,  and  that  he  expects  to  prove 
J  by  said  Crawford  *such  facts  as  will  show  the  said 
Anderson  has  no  title  in  and  to  said  notes. 

'^  Affiant  swears,  also,  that  since  he  was  informed  of  the 
existence  of  said  motion,  he  has  not  had  time  to  procure  the 
testimony  of  said  Crawford,  and  that  he  cannot  procure  said 
testimony  of  said  Crawford  in  time  to  go  to  trial  at  the  pre- 
sent term  of  this  court,  but  he,  affiant,  expects  to  procure  said 
testimony  of  said  Crawford  so  as  to  go  to  trial  at  the  next 
term  of  this  honorable  court ;  and  finally,  that  this  affidavit  is 
not  taken  for  the  purpose  of  delay,  but  only  to  obtaiii  substan- 
tial justice. 

"  John  M.  Perby." 

• 

The  court  having  ordered  the  trial  of  the  rule  to  proceed, 
the  counsel  of  Perry  declined  to  make  any  further  appeai*ancei 
and  took  a  bill  of  exceptions,  which  whs  signed  by  tlie  judge. 

Anderson  then  offered  in  evidence  the  i)roceedings  conse> 
^uent  upon  the  judgment  in  the  case  of  Mosely  and  B(»uldii\g 
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against  John  M.  Perry  and  Lilburn  P.  Perry,  the  execatioa, 
the  sale  to  Anderson,  and  the  deed  to  him  by  the  marshal,  ail 
of  which  have  been  stated  above. 

On  the  19th  of  May,  1842,  the  court  rendered  the  following 
judgment : — 

^^  On  a  rule  to  show  cause. — By  reason  of  the  law  and  the 
evidence  being  in  favor  of  the  defendant,  and  against  the 
plaintiff,  Lilburn  P.  Perry,  and  the  defendant's  answer  to  the 
plaintiff's  petition,  and  the  evidence  being  considered,  and  the 
defendant,  Samuel  Anderson,  having  proved  to  the  satisfac- 
tion of  the  court,  that  he  has,  since  the  institution  of  this  suit, 
become  the  true  and  legal  owner  of  the  three  notes  sued  on, 
and  the  indebtedness  set  forth  in  plaintiff's  petition  havinff 
been  extinguished  by  confusion,  it  is  ordered,  adjudged,  ana 
decreed,  that  the  defendant,  Samuel  Anderson,  have  judgment 
in  his  favor,  and  against  the  plaintiff,  Lilburn  P.  Perry,  and 
that  said  Samuel  Anderson  be  decreed  to  be  the  true  and  leffal 
owner  of  the  said  three  notes,  the  same  being  extinguished  by 
confusion,  and  that  the  same  be  adjudged  and  decreed  to  be 
lelivered  \ip  to  said  defendant,  Samuel  Anderson,  and  that 
t;he  said  L.  r.  Perry  pay  the  costs  of  this  suit,  to  be  taxed. 
Done  and  signed  in  open  court,  this  1842. 

"  Thos.  Cueby, 
District  Judge^  Ninth  Judicial  Distriet.** 

From  this  judgment  an  appeal  was  prayed  and  granted  to 
.he  Supreme  Court  of  the  state  of  Louisiana. 

On  the  8d  of  December,  1842,  Anderson  received  the  origi- 
nal notes  from  the  clerk  of  the  court.  P^^ ,-» 

*We  must  now  turn  our  attention  to  another  suit.       ^ 

It  has  been  already  stated,  that  on  the  17th  of  March,  1840, 
Samuel  Anderson  acknowledged  himself  indebted  to  Nelson 
F.  Shelton,  of  Virginia,  to  the  amount  of  $46,650,  and  to 
Robert  Anderson,  also  of  Virginia,  to  the  amount  of  J;9,000 , 
and  that  he  mortgaged  all  the  property  which  he  had  pur- 
chased from  Tiffin  and  Perry  to  secure  those  debts,  making 
this  last  mortgage  posterior  to  that  to  Tiffin  and  Perry. 

On  the  3d  of  April,  1841,  Nelson  F.  Shelton  and  Robert 
Anderaon  filed  a  petition  in  the  Ninth  District  Court  for  the 
state  of  Louisiana,  holding  sessions  in  and  for  the  parish  of 
Madison,  setting  forth  the  mortgage,  and  praying  th;it  the 
sheriff  might  be  ordered  to  seize  and  sell,  for  cash,  so  much  of 
the  mortgaged  property  as  would  pay  their  respective  debts. 

On  the  12th  of  April,  1841,  the  judge  issued  the  order, 
mayed. 
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On  the  lOth  of  July,  1841,  the  sheriflF  returned  that  he  had 
offered  the  property  at  public  auction,  "and  Nelson  F.  Shel- 
ton, sen'r,  and  Robert  Anderson,  the  plaintiffs  herein,  being 
present,  bid  for  said  property  the  sum  of  thirty-six  thousand 
dollars,  which  being  the  highest  bid  or  offer  made,  and  being 
over  and  above  two  thirds  of  the  cash  valuation  of  tlie  same, 
the  said  property  was  adjudicated  to  Nelson  F.  Shelton,  sen'r, 
and  Robert  Anderson,  at  and  for  the  said  sum  of  thirty-six 
thousand  ($86,000)  dollars,  subject  to  all  the  privileges  and 
mortgages  encumbering  the  same ;  wherefore,  in  virtue  of  the 
premises  herein  set  forth,  and  of  the  law  in  such  case  made 
and  provided,  and  for  and  in  consideration  of  the  price  above 
described,  I,  Thomas  B.  Scott,  sheriff  as  aforesaid,  do  sell, 
transfer,  and  convey  unto  the  said  Nelson  F.  Shelton,  sen'r, 
and  Robert  Anderson,  in  proportion  to  the  claim  of  each 
plaintiff  in  said  writ  of  seizure,  all  the  right,  title,  and  inter- 
est of  the  said  defendant,  Samuel  Anderson,  in  and  to  the 
before  described,  and  all  the  appurtenances  thereunto  belong- 
ing, unto  them,  the  said  Nelson  F.  Shelton,  sen'r,  and  Robert 
Anderson,  and  their  heirs  or  assigns  forever. 
•  *'  In  testimony  whereof,  I  have  hereunto  set  my  hand,  at 
the  parish  of  Madison,  state  of  Louisiana,  on  this  the  sixteenth 
day  of  June,  eighteen  hundred  and  forty-one,  in  the  presence 
of  Alexander  T.  Steele  and  Edmond  Cavelier,  competent 
witnesses,  who  have  signed  with  me  the  said  sheriff. 
(Signed,)  Tho.  B.  Scott, 

Sheriff  of  the  Parish  of  Madison^  Louisiana,*^ 


It  is  not  necessary  to  insert  in  this  statement  twi*  suits 
*17ft1  ^^^^^  ^^^  inserted  in  the  record,  which  were  carried 
J  on,  one  in  the  'Circuit  Court  of  the  United  States  by 
TifSn,  upon  his  own  account,  against  Anderson,  upon  three 
promissory  notes,  amounting  in  the  whole  to  $12,065,  and  the 
other  in  a  court  of  Mississippi  by  Anderson,  for  the  use  of 
Clayton  Tiffin,  against  Austin,  Ragan,  and  Bohannon,  upon 
the  note  for  $18,282,  which  Anderson  had  considered  a  part 
of  his  cash  payment,  as  above  narrated.  Both  these  suits 
ended  in  judgments  which  produced  no  fruits. 

We  come  now  to  the  suit  in  the  Circuit  Court,  which  was 
the  basis  of  the  present  appeal. 

On  the  21st  of  April,  1842.  Clayton  Tiffin  and  Lilburn  P. 
Ferry  filed  a  bill  on  the  equitv  side  of  the  Circuit  Court  of  the 
United  States.  They  state  themselves  to  be  residents  of  the 
city  of  St.  Louis  and  citizens  of  the  state  of  Missouri,  and  file 
the  bill  against  Samuel  Anderson,  Robert  Anderaon,  Nelson  F. 
Shelton,  Hillery  Mosely,  and  William  W.  Bouldin.  The  bill 
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recites  the  sale  to  Samuel  Anderson,  the  deficiency  in  the  cash 
payment,  the  execution  of  the  notes  and  mortgage  by  Ander- 
son, the  suit  against  him  by  Lilburn  P.  Perry,  the  suit  against 
Perry  by  Mosely  and  Bouldin,  the  judgment,  the  sale  of  the 
whole  interest  to  Anderson  for  $5,000,  the  foreclosure  of  Shel- 
ton's  mortgage  with  an  intent  to  defraud,  and  then  avers,  that, 
at  the  institution  of  the  suit  by  Mosely  and  Bouldin  against 
Perry,  the  latter  was  not  a  citizen  of  Louisiana,  but  or  Mis- 
souri; that  he  was  never  served  with  process,  and  never 
employed  any  one  to  appear  for  him  ;  that  the  judgment  was 
thereby  wrongfully  recovered,  and  is  void  ;  that  admitting  the 
validity  of  the  judgment,  yet  the  subsequent  proceedings  were 
irregular ;  that  the  land  and  slaves  never  were  the  sole  property 
of  Perry,  and  that  Anderaon  knew  it ;  that  the  first  note  was 
specially  indorsed  to  Tiffin  as  a  part  of  his  share ;  that  this  was 
done  before  it  was  seized  as  being  the  property  of  Perry.  The 
bill  then  prayed  that  the  judgment  of  Mosely  and  Bouldin 
might  be  set  aside,  that  their  mortgage  might  be  foreclosed, 
and  for  general  relief,  and  for  an  injunction. 

The  defendants,  Samuel  Anderson  and  Nelson  F.  Shelton, 
demurred  to  the  bill  for  want  of  equity,  which  being  overruled, 
they  severally  pleaded  to  the  jurisdiction  of  the  court,  that  said 
Shelton,  and  all  the  other  defendants  except  Samuel  Ander- 
son, were  citizens  of  the  state  of  Virginia.  Upon  these  pleas, 
evidence  was  taken  on  both  sides,  and  on  that  evidence  the 
pleas  were  overruled. 

The  defendants  who  had  pleaded  and  Robert  Anderson  then 
put  in  their  answers  to  the  bill.  The  grounds  of  defence  set 
up  and  relied  upon  by  the  defendants  were, — 

1st.  That  it  was  part  of  their  original  contract  of  rm^fwrr 
purchase  *that  the  complainant  would  receive,  in  satis-  L 
faction  of  the  cash  payment,  the  debt  due  to  Samuel  Anderson 
by  John  M.  and  L.  P.  Perry,  and  the  note  on  Austin,  Ragan, 
and  Bohannon  ;  that  complainants  knew  the  drawers  and  the 
value  of  the  note,  and  that,  but  for  their  agreement  to  receive 
these  notes,  he^  would  not  have  given  the  price  at  whicli  he 
purchased ;  and  that,  therefore,  they  have  no  right  to  claim 
of  him  any  thing  on  account  of  their  failure  to  collect-  said 
note  of  the  drawers. 

2d.  That,  before  the  execution  of  the  three  notes  secured 
by  the  mortgage,  Samuel  Anderson  and  John  M.  Perry  gave 
three  notes,  lor  about  the  aggregate  amount  of  $12,000,  to  the 
said  Clayton  Tiffin,  with  the  understanding  and  agreement, 
that  thereafter,  when  the  said  mortgage  notes  were  executed, 
one  of  them  was  to  be  given  to  him  tor  tiie  said  three  first- 
mentioned  notes,  which  were  then  to  be  surrendered  up.    That 
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this  had  not  been  done.  On  the  contrary,  the  complainants 
retained  all  the  three  mortgage  notes,  and  that  said  Clayton 
Tiffin  had  not  only  not  surrendered  the  three  other  notes  given 
to  him,  but  had  sued  on  them  in  the  same  United  States 
Circuit  Court,  and  had  recovered  judgments  thereon,  and 
that,  therefore,  the  mortgage  debt  ought  to  be  credited  by  the 
amount  of  those  judgments. 

3d.  That  Samuel  Anderson  had,  in  good  faith,  purchased 
and  paid  for  the  said  three  mortgage  notes,  amounting  to 
$40,000,  when  seized  and  sold  on  the  4th  of  January,  1840, 
by  the  marshal,  under  execution  from  the  same  United  States 
Circuit  Court,  on  a  judgment  therein  obtained  by  Mosely  and 
Bouldin  against  the  said  Lilburn  P.  Perry  and  John  M.  Perry ; 
that  the  said  Lilburn  P.  Perry  appeared  to  that  suit  by  a 
licensed  attorney-at-law ;  that  all  the  proceedings  in  the  suit, 
and  in  virtue  of  the  execution,  were  regular  and  legal ;  and 
that  the  sale  under  said  execution,  and  his  purchase,  had  been 
decided  to  be  valid  by  the  District  Court  of  the  Ninth  District 
of  Louisiana  (a  state  court),  in  a  suit  of  Lilburn  P.  Perr,y 
cigainst  the  said  Samuel  Anderson ;  and  that  thereby  the  said 
mortgage  debt  was  "extinguished  by  confusion,"  as  was 
adjudged  by  the  said  state  court ;  and  that,  on  the  faith  of  the 
validity  of  said  proceedings,  the  said  defendants,  Nelson  F. 
Shelton  and  Robert  Anderson,  had  instituted  a  suit,  in  April, 
1841,  in  the  said  District  Court  for  the  Ninth  District  of  the 
state  of  Louisiana,  on  a  mortgage  in  their  favor,  given  to  them 
by  the  said  Samuel  Anderson  (subsequent,  however,  to  the 
mortgage  given  to  the  complainants),  and  on  the  14th  of  June, 
1841,  by  virtue  of  an  order  of  seizure  and  sale  in  the  said  suit, 
caused  the  said  mortgaged  property  (the  same  previously 
^1781  ™o^^S^^  ^  complainants)  to  be  sold  by  the  sheriff, 
-'  and  became  themselves  the  ^purchasers  (at  the  price  of 
$36,000),  and  took  possession  under  their  purchase.  To  prove 
all  this,  they  refer  to  the  record  of  said  suit,  and  rely  on  these 
several  purchases  of  Samuel  Anderson,  and  of  Nelson  F. 
Shelton  and  Robert  Anderson,  as  extinguishing  or  precluding 
the  claim  of  the  complainants. 

The  complainants  filed  a  general  replication. 

With  respect  to  the  third  ground  of  defence,  the  testimony 
of  Mr.  Crawford  was  taken,  who,  it  will  be  recollected,  was 
the  attorney  who  appeared  for  Lilburn  P.  Perry  in  the  suit 
against  him  by  Mosely  and  Bouldin. 

Evidence  of  Mr.  Crawford. 

1st.  Are  you  a  counsel  and  attorney  at  law,  practising  as 
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Buch  at  the  bar  of  the  state  of  Louisiana,  and  were  you  in  the 
year  1889  ? 

He  answers.  Yes. 

2d.  Did  you  appear  in  your  aforesaid  capacity  in  the  defence 
of  a  suit  instituted  by  Mosely  and  Bouldin,  in  ,  183    , 

against  John  M.  Perry  and  Lilburn  P.  Perry,  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana  ? 

To  the  2d.     He  answers,  Yes. 

8d.  Will  you  please  state  if  you  ever  received  any  authority, 
either  directly  or  indirectly,  from  Lilburn  P.  Perry,  or  from 
any  one  on  his  behalf,  to  appear  and  represent  and  defend  his 
interest  in  said  suit  ? 

To  the  3d.  He  answers,  he  has  no  recollection  of  having 
received  any  authority,  either  dii*ectly  or  indirectly,  from  Lil- 
burn P.  Perry,  or  from  any  one  on  his  behalf,  to  appear  and 
represent  and  defend  his  interest  in  said  suit,  other  than  what 
might  be  inferred  in  a  letter  from  John  M.  Perry,  informing 
him  that  he  would  see  upon  the  records  of  the  court  of  the 
United  States  a  suit,  commenced  against  him  and  otheis  by 
H.  Mosely  and  Bouldin,  and  his  wish  to  employ  him  to  defend 
it.  In  no  other  psLVt  of  his  letter  is  reference  made  to  the 
name  of  Lilburn  P.  Perry. 

4th.  Were  you,  or  not,  employed  by  John  M.  Perry  alone 
for  his  defence,  without  any  direction  or  request  to  appear  on 
behalf  of  Lilburn  P.  Perry ;  and  was,  or  not,  your  appearance 
on  behalf  of  the  defendants  in  said  suit  an  inadvertence  on 
your  part  ? 

To  the  4th.  He  answers,  he  was  employed  by  J.  M.  Perry 
in  said  letters  aforesaid,  and  without  any  directions  or  request 
to  appear  on  behalf  of  Lilburn  P.  Perry,  other  [than]  what 
may  be  inferred  from  the  letters  aforesaid.  Deponent  regards 
his  appearance  on  behalf  of  any  other  person  than  John  M. 
Perry  in  said  suit  as  an  inadvertence  on  his  part. 

*6th.  Did  you,  or  not,  know,  at  the  time  of  your  said  r«-i  •rg 
appearance,  that  the  said  Lilburn  P.  Perry  had  neve^  '- 
been  served  with  process  of  citation  in  said  suit,  and  that,  at 
the  time  of  its  institution,  he  was  a  citizen  of  Missouri,  resid- 
ing in  the  city  of  St.  Louis  ? 

To  the  5th.  Deponent  did  not  know,  at  the  time  of  his 
said  appearance,  that  Lilburn  P.  Perry  had  never  been  served 
with  process  of  citation,  and  only  presumed  that  it  has  been 
done ;  and  accordingly  misled  him,  as  far  as  it  has  been  done 
in  the  answer  of  John  M.  Perry.  Deponent  did  not  know,  of 
his  own  knowledge,  that,  at  the  time  of  the  institution  of  the 
aaid  suit,  Lilburn  P.  Perry  was  a  citizen  of  St.  Louis,  Missouri 
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Oros9-Interrogatorie». 
Ist.  If  you  filed  an  answer  and  amended  answer  to  the  suit 
of  Mosely  and  Bouldin  against  John  M.  Perry  and  Lilbum 
P.  Perry,  in  the  federal  court,  early  in  1839,  in  the  name  of 
both  def^r  ditats,  did  you  never  receive  any  instrjictions  from 
Lilburn  P.  Perry  to  do  so,  or  as  to  the  suit?  Did  he  never 
converse  with  you  about  the  suit,  either  before  or  since? 
Did  he  never  write  to  you  in  relation  to  it,  either  before 
or  since  ? 

To  the  first  cross-interrogatory,  he  saith :  In  relation  to  the 
answers  referred  to  in  the  said  interrogatory,  deponent  has  no 
recollection  of  having  received  any  instructions  from  Lilbum 
P.  Perry  on  the  subject ;  nor  of  his  having  conversed  with 
him  about  the  suit  before  filing  said  answei*s ;  nor  of  his  hav- 
ing conversed  with  him  about  the  said  suit  until  after  the  ren- 
dition of  judgment  against  him ;  nor  of  his  having  ever 
written  to  him  in  relation  to  it,  either  before  or  since  its 
institution. 

2d.  Was  not  John  M.  Perry  his  agent  or  attorney  in  fact? 
Did  you  not  see  in  his  hands  authority  to  act  for  Lilburn  P 
Perry?    Have  you  not  reason  to  believe,  and  what  reason, 
that  he  had  authority  to  defend  that  suit  ? 

T:  ^.!i3  2d  cross-interrogatory.  Deponent  does  not  know 
that  John  M.  Perry  was  agent,  or  attorney  in  fact ;  deponent 
never  saw  in  [his]  hands  any  authority  to  act  for  Lilbum  P. 
Perry ;  deponent  had  no  reason  to  believe  that  John  M.  Perry 
had  authority  to  defend  the  said  suit  for  Lilburn  P.  Perry. 

3d.  Was  not  John  M.  Perry  the  father  of  Lilburn  P.  Perry? 
Was  he  not  his  agent  generally  in  Louisiana  ?  Did  not  Lil- 
burn P.  Perry  at  some  time  avow  and  ratify  the  act  done  by 
John  M.  Perry  for  him? 

To  the  3d  cross-in terrogatcny.  John  M.  Perry  has  been 
regarded  as  the  father  of  Lilburn  P.  Perry  ;  deponent  has  no 
knowledge  of  his  being  his  agent  generally  in  Louisiana; 
deponent  has  no  knowledge  that  Lilburn  P.  Perry  ever 
avowed  or  ratified  the  acts  done  by  John  M.  Perry  for  him. 
♦1>^01  *4th.  Was  there  any  defence  for  Lilburn  P.  Perry 
-I  which  John  M.  Perry  did  not  make?  Are  you  not 
satisfied  that  the  claim  of  Mosely  and  Bouldin  against  him 
was  perfectly  just? 

To  the  4th  cross-interrogatory.  I  know  of  no  other  defence 
for  Lilburn  P.  Perry,  than  what  is  stated  in  my  answers  to  the 
interrogatories  of  the  plaintiff,  and  in  my  answers  to  the  fore- 
going cross-interrogatories.  I  have  no  personal  knowledge  of 
the  claim  of  Mosely  and  Bouldin,  and  have  not  heard  or 
any  thing  to  satisfy  me  that  it  is  just. 
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6tb.  Do  you  know,  or  can  you  set  forth,  any  other  matter 
or  thing  which  may  be  a  benefit  or  advantage  to  the  parties  at 
issue  in  this  cause,  or  either  of  them,  or  that  may  be  materia] 
to  the  subject  of  this  your  examination,  or  the  matters  in 
question  in  this  cause  ?  if  yea,  set  forth  the  same  fully  and  at 
large  in  your  answer. 

To  the  6th.  I  do  not  know,  nor  can  I  set  forth,  any  other 
matter  or  thing  which  may  be  of  benefit  or  advantage  to  the 
parties  at  issue  in  this  cause,  or  cither  of  them,  or  that  may 
De  material  to  the  subject  of  my  examination,  or  the  matters 
.n  question  in  the  cause. 

On  the  27th  of  June,  1848,  the  Circuit  Court  pronounced 
the  following  decree : 

I  Circuit  Court,United  States. — Ir. 
Saml.  Andbkson  bt  als.  i  E'l"'*^'  J'^"^'  ^^- 

This  cause  came  on  to  be  heard  at  this  term,  and  was 
argued  by  counsel ;  and  thereupon,  upon  consideration  there- 
of, it  was  ordered,  adjudged,  and  decreed,  that  the  complain 
ants  are  justly,  legally,  and  equitably  entitled  to  payment  of 
the  sum  prayed  for  in  their  bill  of  complaint,  as  the  unpaid 
consideration-money  for  the  purchase  of  the  plantation  and 
slaves  described  in  said  bill,  and  purchased  from  the  com 
plainants  by  the  respondent,  Samuel  Anderson ;  that  said  sum 
has  not  been  paid,  satisfied  or  extinguished,  notwithstanding 
the  allegations  and  matters  of  defence  set  forth  in  the  answer 
of  the  respondents;  that  the  entire  property  mortgaged  by  the 
respondent,  Samuel  Anderson,  to  the  complainant  Lilburn  P. 
Perry,  is  in  law  and  equity  subject  to  the  payment  of  said 
sums ;  that  the  lien  and  mortgage  exist  upon  said  property,  in 
the  possession  of  the  respondents,  Robert  Anderson,  and  Nel 
son  F.  Shelton,  the  third  possessors  thereof,  notwithstanding 
the  matters  of  defence  which  they  have  severally  set  forth  in 
their  answer  to  the  bill  of  complaint.    And  therefore,  in  ordei 
to  carry  into  effect  this  decree,  and  secure  to  the  complainants 
their  legal  and  equitable  rights,  it  is  ordered,  that  the  marshal 
of  this  *court  do  forthwith  take  into  his  possession  the  r«-i  oi 
property    described    in    the    mortgage    from   Samuel  ^ 
Anderson  to  Lilburn  P.  Perry,  and  restore  the  same  to  the 
possession  of  the  complainants,  or  their  legal  representative ; 
and  if,  within  sixty  days  thereafter,  the  said  respondent  shall 
well  and  truly  pay,  or  cause  to  be  paid,  the  complainants,  or 
their  legal  representative,  the  sum  of  forty  thousand  dollars, 
uith  interest  thereon  from  the  first  day  of  January,  1842, 
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until  paid,  the  same  being  the  unpaid  consideration  for  the 
purchase  of  said  property  from  the  said  complainants,  then 
said  property  shall  be  relinquished  to  respondents. 

And  it  is  further  ordered,  that  the  complainants,  upon  being 
restored  to  the  possession  of  said  property,  do  give  bond,  in 
the  sum  of  twenty  thousand  dollars,  conditioned  for  the  res- 
toration of  said  property,  and  the  proceeds  thereof,  from  the 
time  of  their  being  placed  in  possession  by  the  marshal,  to  the 
respondents,  in  case  said  respondents  shall  see  cause  to  appeal 
from  this  decree  to  the  Supreme  Court  of  the  United  States, 
and  the  decree  of  this  court  be  reversed  upon  said  appeal 

It  is  further  ordered,  that  the  respondents  pay  the  costs  ot 
this  suit. 

(Signed,)  Theo.  H.  MgCaleb,  U.  S.  Judge. 

An  appeal  from  this  decree  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr,  Jones^  for  the  appellant,  Shelton,  and 
Mr,  Crittenden^  for  TiflSn  and  Perry ;  but  the  length  to  which 
this  case  has  already  reached  renders  it  impossible  to  give  any 
other  than  a  very  brief  sketch  of  their  arguments. 

Mr.  Jones,  for  the  appellant,  objected  to  the  jurisdiction  of 
the  court  upon  two  grounds : — 

1.  Four  of  the  five  defendants  are  averred,  in  pleas  and 
answers  under  oath,  to  have  been  citizens,  not  of  Louisiana, 
but  of  Vii'ginia,  at  the  time  of  the  institution  of  the  suit ;  and 
two  of  them,  M osely  and  Bouldin,  being  admitted  not  to  have 
been  citizens  of  Louisiana,  we  maintain  that  the  other  two, 
R.  Anderson  and  Shelton,  are  proved  to  have  been  in  the  same 
predicament.  But  we  hold  the  admitted  defect  of  citizenship 
in  the  first  two  above  fatal  to  the  jurisdiction,  whatever  maybe 
the  weight  of  evidence  as  to  the  citizenship  of  the  other  two. 

2.  The  case  made  out  by  the  bill  is  not  one  susceptible  of 
relief  in  equity ;  but  one  wherein  a  plain,  adequate,  and  com- 
plete remedy  might  have  been  had  at  law. 

Taking  up  the  second  point  first,  he  contended  that  it  was 
not  a  case  where  equity  would  interpose,  because  the  Louisi- 
♦1821  *^^  *code  gives  a  more  simple  remedv.  The  object  oL 
-'  the  complainants  is  to  set  aside  the  judgment  of  Moselj 
and  Bouldeu  against  Perry.  This  can  be  done  by  an  action  of 
nullity  and  rescission.    Code  of  Pr.,  604-616 ;  7  Cranch,  88, 90. 

1st  point.  There  are  five  parties  here,  and  four  not  citizens 
of  Louisiana.  But  parties  must  be  of  the  same  state  with  eaeh 
ither.     8  Cranch,  267 ;  5  Wheat.,  424,  484. 

There  is  a  difference  between  citizenship  and  residence  in  a 
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state.  Merely  residing  there  does  not  confer  citizenship.  In 
Louisiana^  a  person  wishing  to  acquire  citizenship  must  give 
notice.     2  Dig.  Laws  La.,  308. 

As  to  setting  aside  the  judgment,  the  rule  is,  that  a  party 
may  justify  under  a  judgment.  6  Pet.,  8;  10  Id.,  449;  6 
Cranch,  173 ;  4  DalL,  8 ;  4  Cranch,  328. 

The  fact  of  an  attorney's  having  authority  to  appear  is  not 
traversable.  The  only  remedy  to  the  party  aggrieved  is  an 
action  against  the  attorney.     1  Tidd,  95 ;  3  How.,  343. 

Mr.  Crittenden^  for  the  appellees,  said  that  the  objection  to 
the  jurisdiction  of  the  court,  founded  on  the  allegation  that 
there  was  a  sufficient  remedy  at  law,  could  not  be  maintained. 
How  has  this  court  lost  this  branch  of  its  equity  jurisdiction? 
In  Pennsylvania,  they  trj'  equity  cases  in  an  action  of  eject- 
ment ;  but  this  court  has  not  considered  this  as  a  sufficient 
reason  for  waving  its  equity  jurisdiction.  So,  in  Louisiana, 
law  and  equity  are  all  mixed  up  together.  Besides,  here  is 
an  equitable  lien  on  the  property  for  the  cash  payment,  which 
can  only  be  enforced  in  equity. 

As  to  citizenship.  The  proof  is,  that  the  parties  lived  in 
Louisiana  for  three  years,  and  built  a  house  upon  the  property. 
We  found  them  there.  They  claim  the  option  of  being  citi- 
zens. A  citizen  of  the  United  States  residing  in  any  state  is 
a  citizen  of  that  state.     6  Pet.,  762. 

As  to  the  judgment  of  Mosely  and  Bouldin.  Perry  was 
represented  in  court  by  an  unauthorized  alt(  rney,  and  there- 
fore the  judgment  does  not  bind  him.  9  Wiieat.,  829;  1  T. 
R.,  62 ;  2  Desau.  (S.  C),  880 ;  Caldwell  v.  Shields,  2  Rob. 
(La.);  6  Johns.  (N.  Y.),  296;  Id.,  317,  818;  2  Watts  (Pa.), 
493 ;  3  Pa.,  75  (Judge  Grier  says  this  has  been  overruled)  ; 
8  Rob.  (La.),  94 ;  Code  of  Pr.,  art.  605. 

Even  if  the  judgment  was  valid,  the  sale  was  not  made 
according  to  law.  If  the  property  was  immovable,  then  the 
requisite  notice  has  not  been  given.     Code  of  Pr.,  art.  670. 

Slaves  are  considered  immovable.  Civil  Code,  art.,  461. 
Here  every  thing  was  sold,  land,  slaves,  and  notes.  Civil 
Code,  art.  462,  2424,  3249. 

All  formalities  must  be  complied  with  in  a  forced  sale.  8 
La.,  421;  4  Id.,  150,  207;  11  Mart.  (La.),  610,  675;  8  Mart. 
(La.),  N.  S.,  246. 

♦The  thing  sold  was  the  entire  debt  of  $40,000.    But  r«-i  oq 
it  did  not  all  belong  to  the  defendant,  and  was  bought  ^ 
for  $5,000  by  the  very  man  who  owed  the  $40,000,  and  who 
must  have  known  that  one  half  belonged  to  Tiffin.     The  evi- 
dence shows  that  Anderson  knew  that  the  first  note  had  been 
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indorsed  to  TiflBn.  (Mr.  Crittenden  here  refened  to  and 
commented  upon  it.) 

By  the  Civil  Code,  art.  2622,  Anderson  must  be  a  trustee 
for  his  vendor,  who  can  reclaim  the  property  by  repaying 
what  it  coat.  Story  Eq.,  §§  789,  1211,  1212,  where  cases 
are  cited  ;  Grat.  (Va.),  188 ;  2  Myl.  &  C,  861 ;  7  Dana  (Ky.), 
46  ;  Civil  Code,  art.  21,  1958-1960,  2619. 

(Mr.  Crittenden  then  commented  upon  the  proceedings  of 
the  parish  court.) 

Mr.  JoneSy  in  reply  and  conclusion. 

As  to  the  judgment  of  Mosely  and  Bouldin.  It  is  objected, 
that  the  defendant  never  was  served  with  process ;  but  that 
is  cured  by  an  appearance.  Was  there  one  ?  The  record  says 
yes.  A  sworn  attorney  appeared  and  answered  for  both  de- 
fendants. If  the  correctness  of  this  is  impeached,  it  is  for 
the  other  party  to  do  it,  and  they  must  do  it  clearly.  There 
must  be  the  plainest  evidence.  Crawford  is  the  only  witness. 
We  might  object  to  the  interrogatories.  They  are  all  leading 
ones.  But  he  shows  that  he  had  authority.  He  was  employea 
to  defend  the  suit.  What  suit?  Against  both  defendants. 
He  refers  to  letters.  Why  did  he  not  produce  them?  Is 
there  any  evidence  that  John  M.  Perry  had  no  authority  to 
employ  counsel  ?  There  is  not.  Why  did  he  not  swear  so  ? 
He  was  as  good  a  witness  as  Crawford.  In  an  affidaidt,  John 
M.  Perry  swears  that  he  is  the  agent  and  attorney  of  Lilburn 
P.  Perry.  A  bond  is  signed  L.  P.  Perry,  "  by  his  attorney, 
John  M.  Perry."  Crawford's  evidence  is  therefore  only 
negative. 

(i(fr.  JoneB  then  proceeded  to  reply  to  the  other  arguments 
of  Mr,  Crittenden  upon  the  facts  of  the  case.) 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  chancery  from  the  Circuit  Court  for 
the  Eastern  District  of  Louisiana. 

On  the  10th  of  April,  1888,  the  complainants  below  sold  to 
one  Samuel  Anderson  a  plantation  and  negroes  situated  in 
the  parish  of  Madison,  Louisiana,  for  seventy-five  thousand 
dollars.  Thirty-five  thousand  dollars  of  this  sum  were  paid 
in  part  by  surrendering  a  note  which  Anderson  held  against 
Lilburn  P.  Perry,  the  complainant,  and  his  father,  John  M. 
Perry,  for  thirteen  thousand  dollars ;  and  by  the  assignment 

♦1841  ^^  *  ^^^  ^^  ^'  ^"  Austin,  J.  B.  Ragan,  and  Wylie 
J  Bohannon,  of  the  State  of  *  Mississippi,  for  eighteen 
thousand  two  hundred  eighty-two  dollars  and  sixty  five  cents, 
payable  to  Samuel  Anderson  on  the  1st  of  April,  1889. 
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A  mortgage  was  executed  on  the  plantation  and  slaves,  to 
secure  the  payment  of  forty  thousand  dollars,  the  residue  of 
the  purchase-money.  At  the  same  time,  three  notes  or  bonds 
were  executed  to  Lilburn  P.  Perry  by  Samuel  Anderson,  each 
for  the  sum  of  thirteen  thousand  three  hundred  and  thirty- 
three  dollars,  payable  on  the  first  day  of  January,  1842,  1843, 
and  1844. 

On  the  11th  of  January,  1839,  Mosely  and  Bouldin,  citizens 
of  Virginia,  instituted  a  suit  in  the  Circuit  Court  against  L. 
P.  Perry  and  John  M.  Perry,  and  obtained  a  judgment  against 
them  for  seven  thousand  five  hundred  dollai*s.  An  execution 
was  issued,  in  virtue  of  which,  under  the  laws  of  Louisiana, 
the  marshal  levied  upon  the  three  notes  above  stated  and  the 
mortgage,  which  were  sold  by  him,  on  a  credit  of  twelve 
months,  to  Samuel  Anderson,  the  mortgagor,  for  five  thousand 
dollars. 

Some  time  after  this  purchase,  Robert  Anderson,  the  father 
of  Samuel,  and  Nelson  F.  Shelton,  his  uncle,  having  procuied 
a  judgment  against  Samuel  Anderson  in  the  State  court  of 
Louisiana,  sold  the  mortgaged  property  and  slaves,  and  they 
became  the  purchasers  thereof  and  have  the  possession  of  the 
plantation  and  slaves  under  the  purchase,  claiming  that  the 
mortgage  by  Anderson  to  Perry  has  been  extinguisned. 

The  decree  of  the  Circuit  Court  was  entered  against  Sam- 
uel Andei'son,  Robert  Anderson,  and  Nelson  F.  Shelton  et  oZ., 
that  within  sixty  days  they  should  pay  to  the  complainants 
forty  thousand  dollars,  with  interest  from  the  first  day  of  Jan- 
uary, 1842,  and  in  default  of  such  payment  that  they  should 
deliver  to  the  complainants  the  possession  of  the  plantation 
and  slaves.     From  this  decree  Shelton  only  has  appealed. 

The  defendants  pleaded  that  the  Circuit  Court  had  no  juris- 
diction of  the  case,  as  Mosely  and  Bouldin,  Robert  Anderson, 
and  Shelton  were  citizens  of  Virginia,  and  the  complainants 
were  citizens  of  Missouri.  Shelton  being  the  only  appellant, 
the  objection  of  citizenship  must  be  limited  to  him. 

Under  the  act  of  Congress,  jurisdiction  may  be  exercised 
by  the  courts  of  the  United  States  '"  between  a  citizen  of  the 
State  where  the  suit  is  brought,  and  a  citizen  of  another 
State."  "  But  no  person  shall  be  arrested  in  one  district  for 
trial  in  another,  in  any  civil  action."  If  Shelton  be  not  a 
citizen  of  Louisiana,  ha  vine  raised  the  question  of  jurisdiction 
by  a  plea,  this  suit  cannot  oe  sustained  against  him. 

In  the  declaration  or  bill  an  allegation  of  citizenship  of  the 
parties  must  be  made,  as  it  has  been  held  that  an  aver-  r«ior 
ment   of  residence  is  insufficient.     But  the    proof  of  ^ 
citizenship,  when  denied,  may  be  satisfactory,  although  all  the 
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privileges  and  rights  of  a  citizen  may  not  be  shown  to  have 
been  claimed  or  exercised  by  the  individual. 

Shelton  and  wife,  they  having  no  children,  became  resi- 
dents of  Louisiana  in  the  fall  of  1840,  more  than  two  years 
before  the  commencement  of  this  suit.  Since  their  residence 
commenced,  they  have  been  absent  from  the  state  only  once, 
a  short  time,  on  a  visit  to  a  watering-place  in  Mississippi. 
They  have  resided  the  greater  part  of  the  time  on  the  planta- 
tion in  controversy,  cultivating  and  improving  it  by  the  labor 
of  the  slaves.  Within  this  time,  a  more  comfortable  and 
secure  dwelling-house  has  been  constructed.  In  the  winter 
of  1840  or  1841,  Shelton  observed  to  a  witness,  that  he  con- 
sidered himself  a  resident  of  the  State  of  Louisiana. 

There  is  no  proof  that  he  has  voted  at  any  election  in 
Louisiana,  or  served  on  a  jury.  At  one  time  he  refused  to 
vote,  but  that  was  after  this  suit  was  commenced.  Some  of 
the  witnesses  say  that  he  sometimes  spoke  of  returning  to 
Virginia,  whether  on  a  visit  or  to  reside  there  permanently 
does  not  appear. 

Where  an  individual  has  resided  in  a  state  for  a  consider- 
able time,  being  engaged  in  the  prosecution  of  business,  he 
may  well  be  presumed  to  be  a  citizen  of  such  State,  unless 
the  contrary  appear.  And  this  presumption  is  strengthened 
where  the  individual  lives  on  a  plantation  and  cultivates  it 
with  a  large  force,  as  in  the  case  of  Shelton,  claiming  and 
improving  the  property  as  his  own. 

On  a  change  of  domicile  from  one  state  to  another,  citizen- 
ship may  depend  upon  the  intention  of  the  individual.  But 
this  intention  may  be  shown  more  satisfactorily  by  acts  than 
declarations.  An  exercise  of  the  right  of  suffrage  is  conclu- 
sive on  the  subject;  but  acquiring  a  right  of  suffrage,  accoio- 
panied  by  acts  which  show  a  permanent  location,  unexplained, 
may  be  sufficient.  The  facts  proved  in  this  case  authorize 
the  conclusion,  that  Shelton  was  a  citizen  of  Louisiana,  within 
the  act  of  Congress,  so  as  to  give  jurisdiction  to  the  Circuit 
Court. 

The  defendants  also  demur  to  the  plaintiff's  bill,  on  the 
ground,  that  the  complainants  have  plain  and  adequate  relief 
at  law. 

The  demurrer  is  clearly  unsustainable.  Fraud  is  alle^d 
in  the  bill,  and  relief  is  prayed  against  a  judgment  ana  a 
judicial  sale  of  the  property  in  controversy.  These  and  other 
matters  stated  in  the  bill  show,  that,  if  the  complainants  shall 
be  entitled  to  relief,  a  court  of  equity  only  can  give  it. 
*\H61  ^^^  great  question  in  the  case  arises  out  of  the  judi- 
-'  cial  sale  *of  the  mortgage  debt  to  Andei*son,  the  mort- 
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gagor,  under  a  judgment  obtained  by  Mosely  and  Bouldin 
against  L.  P.  Perry  and  John  M.  Perry.  If  by  this  sale  the 
mortgage  debt  has  been  extinguished,  no  relief  can  be  given 
to  the  complainants. 

BLad  the  Circuit  Court  which  rendered  that  judgment  juris- 
diction of  the  case  ?  The  plaintiffs  were  citizens  of  Virginia, 
John  M.  Perry  was  a  citizen  of  Louisiana,  and  L.  P.  Perry, 
of  Missouri.  No  process  was  served  upon  L.  P.  Perry,  nor 
does  it  appear  that  he  had  notice  of  the  suit  until  long  after 
the  proceedings  were  had.  But  there  was  an  appearance  by 
counsel  for  the  defendants,  and  defence  was  made  to  the 
action.  This  being  done  by  a  regularly  practising  attorney, 
it  affords  prima  facie  evidence,  at  least,  of  an  appearance  in 
the  suit  by  both  the  defendants.  Any  individual  may  waive 
process,  and  appear  voluntarily.^ 

John  M.  Perry  acted  in  some  matters  as  the  agent  of  L.  P. 
Perry ;  but  it  does  not  appear  that  he  had  authority  to  waive 
process  and  defend  the  suit.  And  Crawford,  the  attorney, 
testified,  that  "  he  had  no  recollection  of  having  received  any 
authority  directly  or  indirectly  from  L.  P.  Perry,  or  from  any 
one  in  his  behalf,  to  defend  the  suit.  He  received  a  letter 
from  John  M.  Perry,  informing  him  that  he  would  see  upon 
the  records  of  the  court  of  the  United  States  a  suit  com- 
rxencad  against  him  and  others  by  Mosely  and  Bouldin,  and 
he  w  .hed  to  employ  him  to  defend  it.''  And  he  says,  that 
"he  regards  his  appearance  on  behalf  of  any  other  person 
than  John  M.  Perry  in  said  suit  as  an  inadvertence  on  his 
part." 

This  evidence  does  not  contradict  the  record,  but  explains 
it.  The  appearance  was  the  act  of  the  counsel,  and  not  the 
act  of  the  court.  Had  the  entry  been,  that  L.  P.  Perry  came 
personally  into  court  and  waived  process,  it  could  not  have 
been  controverted.  But  the  appearance  by  counsel  who  had 
no  authority  to  waive  process,  or  to  defend  the  suit  for  L.  P. 
Perry,  may  be  explained.  An  appearance  by  counsel  under 
such  circumstances,  to  the  prejudice  of  a  party,  subjects  the 
counsel  to  damages;  but  this  would  not  sufficiently  protect 
the  rights  of  the  defendant.  He  is  not  bound  by  the  proceed- 
ings, and  there  is  no  other  principle  which  can  afford  him 
adequate  protection.  The  judgment,  therefore,  against  L.  P. 
Ferry  must  be  considered  a  nullity,  and  consequently  did  not 
authorize  the  seizure  and  sale  of  his  property. 

An  execution  sale  under  a  fraudulent  judgment  is  valid,  if 
the  purchaser  had  no  knowledge  of  the  fraud.     But  in  this 


1  Quoted.    Lcurtn  y.  SmigrcMt  Induat  8av.  Bank,  18  Blatct^f.,  25. 

197 


r86  SUPREME    COURT. 

.    Shelton  v.  Tiffin  et  al. 

case  L.  P.  Perry  was  not  amenable  to  the  jurisdiction  of  the 
court,  and  did  no  act  to  authorize  the  judgment.  He  catinot, 
therefore,  be  affected  by  it,  or  by  any  proceedings  under  it.* 
*1871  *'^  ^^^^  view,  it  is  unnecessary  to  consider  the  objec- 
J  tions  to  the  procedure  under  the  execution.  The  debt 
of  forty  thousand  dollars  was  sold  as  the  property  of  L.  P. 
Perry,  when  one  of  the  notes  had  been  assigned  to  TiflSn,  and 
an  equal  interest  in  the  other  two  belonged  to  him.  Of  this, 
Anderson,  the  purchaser,  had  notice.  It  would  be  difficult  to 
sustain  this  sale  on  legal  principles.  Anderson,  it  is  insisted, 
at  the  marshaFs  sale,  purchased  a  ^^  litigious  right,''  and  by 
article  2622  of  the  Civil  Code,  ^^  he  against  whom  a  litigious 
right  has  been  transferred  may  be  released  by  paying  the 
transferee  the  real  price  of  the  transfer,  together  with  interest 
from  its  date." 

The  judgment  being  void  for  want  of  jurisdiction  in  the 
court,  no  right  passed  to  Samuel  Anderson  under  the  marshars 
sale;  consequently  the  mortgage  remains  a  subsisting  lien. 
Nor  is  this  lien  affected  by  the  mortgage  subsequently  exe- 
cuted by  Samuel  to  his  father,  Robert  Anderson,  and  his 
uncle,  Shelton.  After  the  mortage  to  the  complainants  was 
supposed  to  be  extinguished  by  the  judicial  sale,  Robert 
Anderson  and  Shelton  procured  in  a  state  court  a  foreclosure 
of  their  mortgage  which  had  been  previously  given  on  the 
plantation  and  slaves,  and  they  became  the  purchasers  at  the 
sale  for  thirty-six  thousand  dollars.  If  this  procedure  were 
bond  fide^  the  purchase  was  made  subject  to  the  prior  mortgage. 

On  the  23d  of  November,  1839,  a  bill  was  filed  in  the  Dis- 
trict Court  for  the  parish  of  Madison,  by  L.  P.  Perry,  against 
Samuel  Anderson,  representing  the  debt  due,  secured  by  mort- 
gage, and  that  he  was  in  possession  of  the  plantation  and 
slaves ;  and,  fearing  that  he  might  remove  the  slaves  or  other 
property,  an  attachment  was  prayed.  No  service  was  made 
of  this  writ,  and  the  suit  was  discontinued,  the  28th  of  Novem- 
ber, 1889.  A  judgment  seems  to  have  been  irregularly  entered 
by  default,  the  17th  of  November,  1840,  and  on  the  next  day 
an  answer  was  filed  by  Anderson,  setting  up  the  sale  and 
extinguishment  of  the  mortgage  debt,  and  praying  that  the 
notes  and  mortgage  might  be  decreed  as  extinguished,  and  be 
delivered  up.  Afterwards,  on  the  20th  of  May,  1841,  this  suit 
was  dismissed  by  the  order  of  the  court.  And  on  the  19th 
of  May,  1842,  motion  having  been  previously  made  and  argued 
in  the  District  Court,  on  proof  that  ^'the  defendant,  Samuel 
Anderson,  since  the  institution  of  this  suit  has  become  the 
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true  and  legal  owner  of  the  three  notes  sued  on,  and  the 
indebtedness  set  forth  in  plaintifF^s  petition  having  been 
extinguished  by  confusion,  the  court  decreed  that  they  should 
be  delivered  up."  And  this  decree  is  relied  on  as  a  bar  to  the 
present  suit. 

At  the  time  the  above  decree  was  made,  this  suit  was  r«ioo 
pending  *in  the  Circuit  Court,  to  enforce  the  payment  *- 
of  the  notes  directed  to  be  given  up  by  the  District  Court. 
The  object  of  the  petition  before  that  court  was  not  the 
recovery  of  the  money,  for  the  notes  were  not  due  when  it 
was  filed,  but  to  prevent  Samuel  Anderson  from  removing  the 
negroes,  wasting  the  crops,  &c.,  on  the  plantation.  But  this 
petition  had  been  discontinued  for  more  than  a  year,  when 
Anderson  filed  his  answer,  setting  up  his  purchase  of  the  notes 
under  a  judicial  sale,  and  that  the  mortgage  debt  was  extin- 
guished. And  on  this  case,  made  in  the  answer  in  no  way 
responsive  to  the  petition,  which  had  long  before  been  aban- 
doned, the  parish  judge,  on  motion,  founded  his  decree  that  the 
mortgage  debt  was  extinguished,  and  directed  the  notes  to  be 
delivered  up. 

It  is  difficult  to  characterize  in  proper  terms  this  proceeding 
of  the  state  court.  The  petition  having  been  abandoned, 
there  was  no  pretence  of  jurisdiction  for  the  subsequent  steps 
taken  at  the  instance  of  Anderson.  There  was  nothing  in  the 
petition,  had  it  not  been  abandoned,  which  would  have  author- 
ized such  a  procedure.  The  circumstances  under  which  this 
judicial  action  was  had  show  a  fraudulent  contrivance,  on  the 
part  of  Anderson,  to  defeat  his  adversaries  by  the  interposition 
of  the  state  court.  The  whole  case  was  pending  in  the  Cir- 
cuit Court  of  the  United  States,  and  this  interference  of  the 
state  court  was  wholly  unauthorized  and  void. 

The  Mississippi  note  for  eighteen  thousand  two  hundred  and 
sixty-five  dollars,  which  was  assigned  to  complainants  in  part 
payment  of  the  purchase-money,  was  worthless.  The  parties 
to  it  were  insolvent  when  it  was  assigned  to  the  complainants, 
which  fact  was  known  to  the  assignor,  Samuel  Anderson.  He 
acted  fraudulently  in  representing  the  note  to  be  good,  when 
he  knew  it  was  valueless.  By  his  own  confession,  after  the 
assignment,  the  fraud  is  established. 

It  is  iiisisted,  that,  this  note  having  been  imposed  upon  the 
complainants  as  a  good  note,  by  the  fraudulent  representation 
of  Anderson,  they  as  vendoi-s  have  an  equitable  lien  on  the 
plantation  and  slaves  for  tlie  amount  of  it.  If  the  receipt  of  a 
note  of  a  third  person  in  payment  of  the  purchase-money  be  a 
waiver  of  an  equitable  lien  on  the  real  estate  conveyed,  yet  it 
would  seem,  where  a  fraud  had  been  practised  in  the  assign- 
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ment  of  the  note,  there  would  be  no  waiver.  But  however 
this  may  be,  it  is  not  strongly  urged,  as  it  is  believed  that  the 
mortgage  debt,  with  the  interest,  will  be  nearly  equal  to  the 
value  of  the  plantation. 

The  history  of  this  case  shows  a  successful  course  <»f  fraud- 
ulent combination,  rarely  exhibited  in  a  court  of  justice.  Sam- 
*18Q1  ^^^  Andereon  purchased  the  plantation  and  slaves  of 
J  the  complainant,  *for  seventy-five  thousand  dollars. 
He  gave  up  a  note  on  L.  P.  Perry  for  thirteen  thousand  dol- 
lars, which  was  in  fact  the  only  payment  of  any  value.  The 
Mississippi  note  was  worthless,  and  the  mortgage  debt  he  pur- 
chased, on  a  credit  of  twelve  months,  for  five  thousand  dollars. 
He  must  have  received  more  than  that  sum  as  the  pro- 
duct of  the  plantation.  So  that  in  fact  he  acquired  the  plan- 
tation and  negroes  for  thirteen  thousand  dollars,  which  he 
purchased  at  seventy-five  thousand  dollai*s.  By  this  operation 
he  saved  of  the  purchase-money  sixty-two  thousand  dollars. 
Such  a  result  must  strike  every  one  as  having  been  procured 
through  fraud. 

It  is  unnecessary  to  consider  the  means  through  which 
Robert  Anderson,  the  father  of  Samuel,  and  his  uncle  Shelton, 
acquired  title  to  the  above  property.  The  lien  of  the  com- 
plainants' mortgage  is  paramount  to  any  title  or  lien  which 
they  assert. 

No  deductions  will  be  made  from  the  mortgage  for  the  five 
thousand  dollars  which  Samuel  Anderson  may  have  paid  to 
Mosely  and  Bouldin,  under  whose  judgment  he  purchased 
the  mortgage  debt.  He  has  received  from  the  products  of  the 
plantation,  while  in  possession  of  it,  more  than  that  sum. 
But  if  this  were  not  the  case,  his  fraudulent  act  in  the  trans- 
fer of  the  Mississippi  note  is  a  sufficient  ground  for  the  refusal 
of  the  credit. 

In  their  decree,  the  Circuit  Court  directed  the  sum  of  forty 
thousand  dollars  to  be  paid,  with  interest  from  the  first  day  of 
January,  1842.     In  this  the  court  erred.     The   three  notes 
were  each  for  thirteen  thousand  three  hundred  and  thirty- 
three  dollars;  the  first  being  payable  the  first  of  January, 
1842,  the  second,  the  firat  of  January,  1843,  and  the  third,  the 
first  of  January,  1844.     The  interest  should  have  been  calcu- 
lated on  the  notes  from  the  time  they  respectively  became 
due.     With  this  modification  of  the  decree  of   the  Circuit 
Court,  a  decree  will  be  here  entered,  to  be  transmitted  to  the 
Circuit  Court,  and  if  the   money  shall   not  be   paid  within 
ninety  days  from  the  filing  of  this  decree  in  the  Circuit  Court, 
the  mortgage  shall  be  foreclosed,  and  the  complainants  put  in 
possession  of  the  property. 
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Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.     On  con- 
sideration  whereof,  it  is  the  opinion  of  this  court,  that  the 
said  Circuit  Court  erred  in  directing  the  interest  to  be  com- 
puted on  the  ($40,000)  forty  thousand  dollars  from  the  first 
day  of  January,  1842,  instead  of  computing  the  inter-  r#-|qQ 
est  on  each  of  the  three  *several  notes  for  (f  13,388j^)   ^ 
thirteen  thousand  three  hundred  and  thirty-three  dollars  and 
thirty-three  and  a  third  cents  from  the  times  the  said  notes 
respectively  became  due  ;  and  that  if  the  money  shall  not  be 
paid  within  ninety  days  from  the  filing  of  the  mandate  of  this 
court  in  the  said  Circuit  Court,  that  then  the  said  mortgage 
shall  be  foreclosed,  and  the  complainants  put  in  the  possession 
of  the  property,  and  that  in  that  case  the  equity  of  redemption 
therein  be  forever  barred  and  precluded;  and  that  if  the  said 
money,  with  interest  as  aforesaid,  be  duly  paid  as  aforesaid, 
that  then  the  said  mortgage  should  be  held  discharged,  and 
Nelson   F.  Shelton  put  in   possession  of  the   said   property. 
Whereupon  it  is  now  here  ordered,  adjudged,  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be  and  the  same  is  hereby  reversed,  that  each  party  pay 
his  own  costs  in  this  court,  and  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  said  Circuit  Court,  to  be  pro- 
ceeded with  in  conformity  to  the  opinion  of  this  court,  and  as 
to  law  and  justice  shall  appertain. 


William  T.  Pease  (impleaded  with  John  Chester  and 
Tablbton  Jones),  Plaintiff  in  error,  v.  William 
Dwight. 

Where  a  promissory  note  was  payable  to  the  order  of  several  persons,  the 
name  of  one  of  whom  was  inserted  by  mistake,  or  inadvertently  left  on  when 
the  note  was  indorsed  and  delivered  by  the  real  payees,  one  of  whom  was 
also  the  maker  of  the  note,  the  indorsee  had  a  right  to  recover  upon  the 
note,  although  the  names  of  all  the  payees  were  not  upon  the  indorsement, 
and  had  a  right,  also,  to  prove  the  facts  by  evidence.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Michigan. 

On  the  1st  of  January,  1887,  the  following  promissory  note 
was  executed : 


^  DlBTDTQinsHBD.    Ewot  v.  Putnam^  131  Mass.,  282. 
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Detroit^  January  1,  1887. 
Two  years  from  date   I   promise  to  pay  to  the   order  of 
Walter  Chester  and  Pease,  Chester  &  Co.  one  thousand  five 
hundred  dollars,  for  value  received,  at  the  Farmers  and  Me- 
chanics' Bank  of  Michigan,  with  interest. 

(Signed,)  John  Chester. 

Indorsed  by  Pease,  Chester  &  Co.,  but  not  by  Walter 
Chester. 

The  firm  of  Pease,  Chester  &  Co.  was  composed  of  William 
T.  Pease  (the  plaintiff  in  error),  John  Chester,  and  Tarleton 
Jones. 

i^Y^w  *The  note  having  passed  into  the  hands  of  William 
J  Dwight,  a  citizen  of  Massachusetts  (the  defendant  in 
error),  and  not  being  paid  at  maturity,  Dwight  brought  suit 
in  the  Circuit  Court  against  Pease,  Chester  and  Jones.  The 
course  which  Pease  took  will  be  stated  presently.  Chester 
pleaded  bankruptcy,  which  was  demurred  to,  but  the  demurrer 
overruled,  and  the  plea  sustained.  Jones  was  a  citizen  of 
Illinois,  and  could  not  be  found. 

There  were  several  counts  in  the  declaration,  but  the  only 
one  upon  which  judgment  was  rendered,  and  which  it  is  mate- 
rial now  to  state,  was  the  following : — 

"  For  that  whereas  one  John  Chester  heretofore,  to  wit,  on 
the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-seven,  at  Detroit,  in  said  district, 
made  his  certain  promissory  note  in  writing,  bearing  date  the 
same  day  and  year  aforesaid,  and  thereby  then  and  there 
promised,  two  years  from  the  date  thereof,  to  pay  to  the  order 
of  Walter  Chester  and  the  said  defendants,  under  the  copart- 
nership name  and  style  of  these  said  defendants,  Pease,  Chester 
&  Co.,  one  thousand  five  hundred  dollars,  for  value  received, 
at  the  Farmers  and  Mechanics'  Bank  of  Michigan,  with  inter- 
est ;  and  then  and  there  delivered  the  said  promissory  note  to 
the  defendants ;  who  then  and  there,  using  theii^  copartner^ 
ship  name  and  style  of  Pease,  Chester  &  Co.,  indorsed  said 
note,  and  delivered  the  same  to  the  plaintiff;  and  the  said 
plaintiff  avers,  that  the  said  John  Chester  was  one  of  the  said 
persons  using  the  name  and  style  of  Pease,  Chester  &  Co.,  and 
that  the  name  of  the  said  Walter  Chester  was  inserted  in  the 
said  promissory  note  as  one  of  the  persons  to  whose  order  the 
said  sum  of  money  should  be  payable  by  the  said  John  Ches- 
ter, for  the  purpose  of,  and  with  the  intention  on  the  part  of 
the  said  John  Chester,  of  procuring  the  said  Walter  to  indorse 
the  said  note  for  the  accommodation  and  benefit  of  the  said 
John  C/hester,  and  for  no  other  purpose ;  that  the  said  note 
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was  never  delivered  to  the  said  Walter  Chester,  and  that  the 
said  Walter  Chester  never  had  at  any  time  any  interest  or 
property,  or  any  rights  therein,  or  to  the  money  specified  and 
mentioned  therein. 

"  That  the  said  note  was  by  the  said  John  iJhester  delivered 
to  the  said  Pease,  Chester  &  Co.  alone,  who  received  the  same 
and  indorsed  it  solely,  who  waived  the  indorsement  of  the 
said  Walter  Chester,  and  having  solely  indorsed  the  same, 
delivered  the  said  note,  so  indorsed  as  aforesaid,  to  the  said 
plaintiff.  And  the  said  plaintiff  avers,  that  afterwards,  and 
when  the  said  promissory  note  became  due  and  payable,  accord- 
ing to  the  tenor  and  effect  thereof,  to  wit,  on  the  fourth  p^^  q^ 
day  of  January,  *in  the  year  eighteen  hundred  and  L 
thirty-nine,  at  the  said  Farmers  and  Mechanics'  Bank  of  Michi- 
gan, the  said  note  was  presented  and  shown  to  and  at  the  said 
bank  for  payment  thereof,  and  payment  thereof  requested ; 
but  that  neither  the  said  John  Chester,  nor  any  other  person, 
did  or  would  pay  the  said  sum  of  money  therein  specified,  but 
then  and  there  wholly  neglected  and  refused  to  do  so ;  of  all 
which  said  several  premises  the  said  defendants  then  and  there 
had  due  notice.'' 

Pease  demurred  to  this  count,  and  filed  the  following  causes 
of  demurrer : — 

'^Ist.  Because  it  is  not  averred  in  said  first  count,  that 
Walter  Chester,  one  of  the  joint  payees  of  the  said  promissory 
note  described  in  said  counts,  ever  indorsed  or  delivered  the 
same  to  the  said  plaintiff,  or  any  other  person  whatever. 

**2d.  For  that  said  first  count  is  in  other  respects  informal, 
insufficient,  and  defective." 

Dwight  put  in  a  joinder  in  demurrer. 

In  November,  1845,  the  Circuit  Court  overruled  the  demur- 
rer, entered  up  judgment  for  the  plaintiff,  and  assessed  his 
damages  at  $2,427  and  costs.  To  review  this  judgment,  a  writ 
of  error  brought  the  case  up  to  this  court. 


It  was  argued  by  Mr.  Bates^  for  the  plaintiff  in  error.  Pease, 
and  by  Joy  and  Porter^  with  whom  was  Mr.  Ashmun^  for  the 
defendant  in  error,  Dwight. 

The  argument  on  behalf  of  the  plaintiff  in  error  was  as 
follows : 

The  first  count  of  the  declaration  sets  forth  the  particular 
circumstances  under  which  the  note  was  made  and  indoi-sed, 
and  the  demurrer  of  course  admits  them  to  be  true.  John 
Chester,  the  maker  of  the  note,  was  one  of  the  firm  of  Pease, 
('heater  &  Co.;  he  made  the  note  with  the  intention  of  pro 
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curing  the  indorsement  of  Walter  Chester  and  Pease,  Chester 
&  Co.,  as  accommodation  indorsers  for  his  benefit.  Walter 
Chester  declined  to  indorse  the  note,  and  then  John  Chester 
indorsed  his  note  with  the  copartnership  name  of  Pease,  Ches- 
ter &  Co.,  and  delivered  it  to  De  Garmo  Jones,  who  delivered 
it  to  the  plaintiff. 

The  demurrer  which  was  originally  interposed  to  the  first 
and  second  counts  (the  second  having  been  subsequeutly  nolle 
prosed)  sets  forth  as  the  ground  of  demurrer,  that  the  first 
count  does  not  set  forth  a  right  of  action  in  the  plaintiff,  as 
there  was  no  indorsement  or  transfer  of  the  note  by  Walter 
Chester,  one  of  the  joint  payees  thereof,  and  that  no  right 
*1d81  ^^  action  can  be  acquired  to  a  promissory  note,  made 
■■  payable  to  order  of  joint  *payees,  without  the  indorse- 
ment by  them  and  each  of  them ;  that  in  no  other  manner  can 
there  be  a  legal  transfer  of  such  a  note,  or  the  cause  of  action 
thereon.  This  is  the  only  point  involved  in  the  decision  of 
the  court  below,  and  which  this  court  is  now  called  upon  to 
revise.  The  plaintiff  claims  to  recover  as  the  holder  of  a 
negotiable  note ;  and  such  is  the  instrument  declared  on  in 
the  count  under  examination.  He  does  not  seek  to  recover 
on  a  special  contract,  but  on  a  note,  transferred  and  delivered 
by  the  single  indorsement  of  one  of  the  joint  payees.  (Does 
the  first  count  show  a  right  to  recover  as  against  the  other 
joint  indorsers  ?)  He  claims  to  recover,  too,  against  William 
T.  Pease,  one  of  the  firm  of  Pease,  Chester  &  Co.,  who,  he 
states,  were  mere  accommodation  indorsers  of  John  Chester. 
It  is  quite  unnecessary  to  cite  to  this  tribunal  the  genenil  rule 
laid  down  in  all  the  books : — ^^  If  a  bill  or  note  be  payable  to 
several  persons  not  in  partnership,  the  right  to  transfer  is  in 
all  collectively,  not  in  any  individually;  and  an  indorsement 
by  and  in  the  name  of  one  only  will  not  give  the  indorsed  a 
right  to  sue."     (Bayl.  Bills,  49.) 

Chit.  Bills,  page  128,  says : — ^^  If  a  bill  has  been  made  or 
transferred  to  several  persons  not  in  partnerahip,  the  right  of 
transfer  is  in  all  collectively,  and  not  in  any  individually." 
Carvick  v.  Vickery^  2  Doug.,  653,  p.  134,  note ;  Smith  v.  Whit- 
ing, 9  Mass.,  334;  7  Cow.  (N.  Y.),  126;  9  Greenl.  (Me.),  85. 
Story,  in  his  volume  on  Promissory  Notes,  page  131,  section 
125,  lays  down  the  same  rule  in  the  following  language : — "  If 
a  note  be  made  payable  or  indorsed  to  several  persons  not 
partnei'S,  as  to  A,  B,  and  C,  then  the  transfer  can  only  be  by  a 
*  joint  indorsement'  of  all  of  them."  In  Story  Bills,  section 
197,  page  218,  the  same  rule  is  again  laid  down  in  the  follow- 
ing language: — ^'If  a  bill  be  made  payable  or  indorsed  to 
several  persons  not  partners,  as  to  A,  B,  and  C,  then  the 
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transfer   can   onlv   be   by   a   'joint   indorsement'   of  all   of 
them." 

Such  is  the  rule  established  by  all  the  elementary  writers, 
and  the  decisions  of  the  courts  of  England  and  this  country, 
on  the  subject.  It  is  not  pretended,  nor  does  the  count  de- 
murred to  set  forth,  that  Walter  Chester  was  a  partner  of 
Pease,  Chester  &  Co.  Such  was  not  the  fact,  and  the  plead- 
ings show  it.  Of  course  this  note  could  only  be  transferred 
or  assigned  to  the  plaintiff  by  the  indorsement  of  both  Walter 
Chester  and  Pease,  Chester  &  Co.,  the  joint  payees  thereof. 

Let  us  now  examine  briefly  the  only  case  cited  by  the 
attorneys  of  the  plaintiff  on  the  argument  of  this  demurrer  in 
the  court  below,  the  only  case  on  which  that  decision  can  be 
sustained,  and  the  court  will  see,  by  a  glance  at  the  n^^^  q  . 
facts,  that  it  *has  no  real  application  to  the  present  ^ 
case,  that  it  contains  no  exception  whatever  to  the  general 
rule  cited  from  the  authors  above  referred  to. 

What  are  the  facts  of  that  case,  as  set  forth  in  4  Car.  &  P., 
466,  Leaf  and  others  v.  Ghibbs.  That  was  an  action  brought 
by  the  payee  of  two  promissory  notes  made  by  the  defendant 
and  two  ladies,  named  Gibbs  and  White,  which  were  given  in 
payment  of  an  account  due  from  Gibbs  and  White.  The 
defendant  signed  the  notes,  with  the  undei*standing,  at  the 
time  of  his  signature,  that  his  mother  should  sign  them  with 
him,  as  a  joint  and  several  promisor ;  but  she  refused  to  do  so. 
The  notes  were,  so  far  as  we  can  discover  from  the  report  of 
the  case,  joint  and  several  notes,  to  which  the  defendant  had 
placed  his  name.  On  the  trial,  the  plaintiffs  and  the  payee 
proved  that  the  defendant  had  placed  his  name  there  with 
the  understanding  that  his  mother  was  to  unite  as  a  maker. 
The  defendant  was  liable  on  the  face  of  the  notes  by  their 
tenor  as  a  joint  and  several  maker.  He  sought  to  establish  as 
a  defence,  that,  at  the  time  of  the  making,  he  agreed  to  sign 
with  his  mother,  a  fact  of  course  known  to  the  pavees ;  and 
the  court  properly  charged  the  jury,  that,  if  they  wer«  satisfied 
fipom  the  evidence  adduced  that  he  had  not  waived,  by  his  own 
conduct,  the  joint  and  several  signatures  of  his  mother,  they 
must  find  for  him,  the  defendant.  In  this  case,  we  insist  there 
is  no  legal  liability  of  the  defendant  on  the  note  set  forth  in 
the  declaration,  without  the  joint  indorsement  of  Walter 
Chester,  which  was  never  obtained.  There  can  be  no  legal 
liability,  as  indoi*ser  of  the  note  set  forth  in  this  case,  without 
the  joint  indorsement  of  all  the  payees  of  it.  There  can  be 
no  legal  transfer  to  the  plaintiff,  or  any  one  else,  of  tlie  note 
set  forth  in  the  first  count,  unless  it  is  dune  by  the  joint 
indorsement  of  Walter  Chester  and  Pease,  Chester  &  Co.    Id 
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the  case  of  Leaf  and  Gibbs,  the  defendant  was-  liable  on  the 
face  of  the  note  itself;  here  the  defendant  is  not ;  there  he  set 
up  facts  dehors  the  note,  to  show  that  he  was  discharged  :  here 
we  rely  on  the  face  of  the  note  itself.  The  two  cases  are  as 
entirely  dissimilar  in  the  facts  set  forth  as  they  are  in  the 
principles  of  law  which  govern  them.  The  case  cited  in  no 
particular  sustains  the  principles  contended  for  by  the  plain- 
tiff's counsel  in  the  present  case. 

The  argument  on  behalf  of  Dwight,  the  defendant  in  error, 
was  as  follows : 

The  declaration  in  this  cause  is  against  the  defendants  as 
indorsers  of  a  promissory  note  made  by  John  Chester,  payable 
♦IQfil  *^  ^^^  order  of  Walter  Chester  and  the  defendants,  and 
J  avers  *that  the  note  was  made  by  John  Chester,  paya- 
ble to  the  order  of  Walter  Chester  and  the  defendants,  with 
the  intention  of  procuring  Walter  Chester  to  indorse  the  same 
as  an  accommodation  indorser;  that  the  said  note  never  was 
delivered  to  said  Walter  Chester ;  that  he  had  no  properly 
therein,  had  no  interest  in  the  moneys  specified  therein,  and 
was  in  no  way  whatever  interested  in  the  said  note ;  but  that 
the  said  note  was  delivered  to  the  said  defendants  alone,  who 
indorsed  and  delivered  the  same  to  the  said  plaintiff,  and  ex- 
pressly waived  the  indorsement  of  the  said  Walter  Chester. 
The  presentment  and  notice  are  also  alleged  in  the  usual  form. 

The  facts  stated  by  Mr.  Bates  in  his  brief,  as  to  Mr.  Ches- 
ter's indorsing  the  copartnership  name  of  the  defendants  and 
transferring  the  note  to  Jones,  and  that  Walter  Chester  de- 
clined to  indorse  the  note,  are  not  in  the  declaration,  and  are 
not  true. 

The  facts  alleged  in  the  declaration  are  admitted  to  be  true 
by  the  demurrer,  and  are  unquestionably  true. 

The  question,  then,  is,  whether,  upon  the  facts  alleged  and 
admitted  to  be  true,  the  plaintiff  is  entitled  to  recover ;  and 
of  this  we  think  there  can  be  no  question. 

It  strikes  us  that  the  question  is  simply  this,  viz. : — Where 
a  promissory  note  has  been  made  payable  to  four  individuals, 
with  the  intention  to  procure  all  to  indorse  it,  and  three  actu- 
ally conclude  to  indorse  it  without  the  other,  can  they  strike 
out  the  name  of  the  other  payee,  and  whose  name  was  inserted 
only  for  the  purpose  of  procuring  him  to  indorse  for  accommo- 
dation ?  This  is  the  legal  effect  of  indorsing  and  delivering 
the  note  without  his  joint  indorsement,  and  an  express  waiver 
of  his  indorsement  at  the  time,  which  is  tantamount  to  au 
agreement  by  the  three  to  become  liable  without  liim.  The 
making  of  a  promissory  note  is  not  the  making  of  a  contract, 
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nor  is  au  indorsement  for  accommodation  a  contract ;  it  is  the 
delivery  which  gives  effect  to  all ;  it  is  then  that  the  contract 
becomes  operative.  Now,  what  was  the  contract  at  the  time 
of  delivery  to  the  plaintiff?  Chester  had  made  his  note  paya- 
ble to  the  order  of  Walter  Chester  and  the  defendants,  with 
the  intent  to  procure  Walter  to  indorse  solely  and  only  for  his 
accommodation.  The  defendants,  among  whom  was  John 
Chester,  the  maker  of  the  note,  finding  some  difficulty  in  pro- 
curing Walter's  indorsement,  conclude  to  forego  it,  he  having 
no  interest  whatever  in  the  matter,  and  indorse  it  themselves 
without  him ;  the  plaintiff  agrees  to  take  the  note  with  their 
indorsement  alone.  Now  up  to  this  time  there  is  surely  no 
contract  at  all  in  virtue  of  the  paper;  but  now  it  is  delivered 
and  accepted,  upon  the  full  understanding  by  all  parties  r^iga 
that  Walter  Chester  should  be  *no  party  to  the  security,  *- 
although,  in  the  hurry  of  a  commercial  transaction,  the  pen 
was  not  drawn  across  his  name  before  delivery. 

Now,  was  he  ever  in  any  way  a  party  to  the  note,  either  as 
payee  or  indorser?  He  had  no  interest  in  it  which  would 
entitle  him  to  have  it  delivered  to  him.  It  was  not  delivered 
to  him,  or  to  another  for  his  benefit,  which  alone  would  make 
him  a  party  to  it.  It  is  not  by  delivery,  then,  that  he  is  a  party 
to  it.  He  did  not  indorse  it,  which  would  have  made  him  a 
party.  In  legal  effect,  therefore,  he  never  did  become  a  party 
to  it;  and  the  transaction,  so  far  as  he  is  concerned,  is  pre- 
cisely the  same  as  if  his  name  had  never  appeared  upon  the 
paper,  or  had  been  struck  out  at  the  time  of  delivery. 

It  was  delivered  to  the  defendants,  which  made  them  parties 
to  it.     It  was  by  them  indorsed,  and  with  a  waiver  of  the  in 
dorsement  of  Walter  Chester.    It  was  accepted  with  a  waiver. 
What  was  the  contract,  then,  which  took  effect  ? 

Let  it  be  remembered  that  the  maker  of  this  note  is  one  of 
the  firm  of  Pease,  Chester  &  Co.,  the  indorsers ;  that  it  was 
payable  by  one  of  the  firm  to  the  order  of  the  copartnership 
and  another  person,  whose  name  was  to  be  procured  to 
strengthen  the  note ;  that  it  never  passed  from  the  hands  of 
the  maker,  and  therefore  never  took  effect,  till  the  maker, 
together  with  his  copartners,  indorsed  and  delivered  it,  and 
waived  the  indorsement  of  the  other  intended  suretv. 

How  can  it  be  pretended  that  Walter  Chester  was  ever  a 
party  in  any  way  to  this  note  ?  and  how  can  the  doctrine  of 
the  cases  cited  on  the  other  side,  which  say  that  all  parties  to 
a  note  as  payees  must  indorse  it  in  order  to  transfer  it,  apply? 
It  is  undoubtedly  true,  that  parties  jointly  interested  in  a 
promissory  note  as  payees,  holding  property  in  the  note,  mu»t 
join  in  the  indorsement  to  pass  the  property  in  the  note.    Two 
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cannot  transfer  the  property  of  three.  All  this  is  clear  and 
unquestionable.  But  here  Walter  Chester  never  was  in  law 
a  party,  and  never  had  any  property  in  the  note  in  fact,  as 
admitted  by  the  defendants  themselves,  in  their  demurrer. 

In  this  view  of  the  facts,  it  is  similar  to  the  case  of  a  bond« 
reciting  in  the  body  that  one  person  is  bound  as  principal  and 
four  others  as  sureties,  evincing  an  intention,  at  the  time  of 
writing  the  bond,  of  procuring  four  sureties.  The  bond  in 
fact  is  signed  by  only  three  sureties,  and  by  them  is  executed 
and  delivered  with  the  knowledge  that  the  other  does  not 
execute  it,  and  whose  execution  oi  it  by  the  others  is  waived, 
but  whose  name  is  through  inadvertence  not  struck  out  of  the 
instrument.  This  point  has  been  decided.  See  Duncan  y. 
United  States,  7  Pet.,  448. 

*1Q71  *^*  ^®  ^^^  same  as  if  the  note  had  read,  *'  We,  John 
J  Chester  as  principal,  and  Walter  Chester  and  Pease, 
Chester  &  Co.  as  sureties,  agree  to  pay  to  the  order  of  Wil- 
liam Dwight,"  &c.,  and  the  parties  had  signed  it  except  Wal- 
ter, and  delivered  it,  waiving  his  signature  and  consenting  to 
become  bound  without  him.  There  can  be  no  doubt  in  such 
a  case.  See  Leaf  et  al.  v.  Oibbs,  4  Car.  &  B.,  466 ;  same  case, 
19  Eng.  Com.  L.,  476. 

In  the  case  before  the  court,  it  having  been  the  understand- 
ing clearly  of  all  parties,  that  Walter's  signature  or  indorse- 
ment should  be  waived,  it  was  competent  for  Dwight  to  strike 
his  name  out  of  the  body  of  the  note,  as  being  no  party  to  it ; 
and  in  legal  effect  he  is  no  more  a  party  to  the  note  than  if 
his  name  had  been  struck  out  at  the  time  of  delivery.  His 
name  has  been  permitted  to  remain,  though  legally  there 
never  was  any  contract  with  him  ;  and  we  may  recover  upon 
the  facts  as  well  as  if  we  had  struck  out  his  name,  and 
declared  upon  the  note  as  payable  to  Pease,  Chester  &  Co. 
alone,  which  in  legal  effect  was  the  case. 

But  we  may  set  out  the  instrument  in  the  declaration, 
either  as  it  is  written,  and  let  the  court  say  what  the  legal 
effect  is,  or  we  may  set  it  out  according  to  its  legal  effect. 

This,  too,  is  an  action  against  the  men  who  indorse  and 
deliver  the  note,  and  waive  the  indorsement  of  the  other 
party.  They  deliver  the  note  in  its  present  shape  as  a  good 
contract,  and  now  resist  a  suit  upon  the  ground  that  there  is 
no  transfer.  They  do  not  deny  the  contract,  but  say  we  can- 
not sue  the  maker,  because  Walter  Chester  has  not  indorsed. 
We  say  they  have  contracted,  and  therefore  we  sue  them. 
They  ought  to  be,  if  they  are  not,  estopped  from  denying  our 
right  to  maintain  an  action  against  them. 
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Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

We  think  that  the  only  point  presented  by  the  record  in 
this  case  for  the  decision  of  the  court  was  rightly  ruled  by  the 
Circuit  Court. 

That  point  is,  whether  a  promissory  note  payable  to  the 
order  of  several  persons,  one  of  whom  inceptively  refused  to 
be  a  payee  of  it,  and  who  was  treated  by  the  drawer  and 
other  payees,  both  in  the  delivery  of  the  note  and  in  its  nego- 
tiation, as  no  party  and  having  no  interest  in  it,  can  be  trans- 
ferred by  the  indorsement  of  the  real  payees,  so  as  to  give  the 
ownership  of  it  to  the  indorsee,  and  a  right  of  action  upon  it 
ex  directo^  under  the  statute  of  3  and  4,  Anne  c.  9. 

The  statute  is,  that  ^^any  person,  to  whom  a  promissory 
note  that  is  payable  to  any  person  or  his  order  is  r«-iQo 
indoi-sed  or  ^assigned,  or  the  money  therein  men-  ^ 
tioned  ordered  to  be  paid  by  indorsement  thereon,  shall  and 
may  maintain  an  action  for  such  sum  of  money,  either  against 
the  person  signing  such  note,  or  against  any  of  the  persons 
who  indorsed  the  same,  in  like  manner  as  in  cases  of  inland 
bills  of  exchange." 

The  statute  requires  a  transfer  to  be  made  by  the  indorse- 
ment of  the  person  to  whom  the  note  is  payable,  and  the  inter- 
pretation of  it  is,  that,  where  a  note  is  payable  to  the  order 
of  several  persons  not  in  partnership,  all  must  separately  sign 
their  names  as  indorsers.  The  object  being,  that,  before  an 
indorsee  shall  recover  the  contents  of  the  note  in  his  own 
name,  he  shall  show  he  has  acquired  a  property  in  it,  by  a 
transfer  from  those  who  were  the  original  payees,  or  from 
others  who  were  their  indorsers.  The  statute  is  not  merely  a 
form,  requiiing  all  the  payees  to  indorse,  but  a  substantial 
requisition,  upon  the  presumption  that  all  the  payees  upon  the 
face  of  the  paper  have  an  interest  in  it,  and  that  they  have 
indorsed  it.  We  have  then,  the  rule,  and  the  reason  of  the 
rule.  And  it  seems  to  us,  that  to  permit  it  to  comprehend  a 
case  of  an  undertaking  between  the  real  parties,  because  a 
name  had  been  mistakenly  inserted,  or  had  been  inadvertently 
left  upon  the  face  of  the  paper,  when  the  note  was  delivered 
to  the  real  payees  by  the  drawee,  would  be  to  wrest  the  stat- 
ute out  of  its  meaning,  and  to  sacrifice  the  substantial  inten- 
tion of  it  merely  to  form.  The  statute  meant  to  deal  with 
real  parties.  The  omission  to  erase  the  name  in  such  a  case 
does  not  lessen  the  drawer*s  obligation  to  pay  his  note  to  the 
real  payees,  or  their  right  of  action  upon  it  against  the  drawer 
as  a  note  of  hand.  If,  then,  the  real  payees  shall  indorse  the 
note  to  a  third  person,  they  are  within  tlie  words  of  the  stat- 
ute as  indorsers,  and  the  indorsee,  in  an  action  against  them 
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or  the  drawer,  may  be  permitted  to  prove  the  real  character  of 
the  undertaking,  by  showing  that  the  name  of  a  person  had 
been  inadvertently  left  upon  the  paper  as  a  payee,  who  had 
refused  to  be  such,  and  who  had  been  waived  as  a  party  to 
the  note,  both  by  the  drawer  and  the  real  payees,  when  the 
contract  had  been  completed  between  them  by  the  delivery  of 
the  note.  In  the  case  before  us,  the  declaration  recites  the 
particular  circumstances  under  which  the  note  was  made  and 
indorsed.     The   demurrer   admits   them.      That  is,  that  the 

Eaper  had  been  indorsed  by  the  real  payees  of  it,  but  not 
y  the  nominal  payee,  who  never  was  an  actual  payee  nor 
ever  had  any  interest  in  the  note  by  being  in  any  way  a 
party  to  it.  It  would  really  be  going  very  far  to  say, 
that  the  statute  giving  the  indorsee  a  right  of  action  for 
such    sum    of    money,    either    against    the    person   signing 

*1QQ1  ^^^^  ^^^  ^^  against  any  of  the  persons  who 
^  indorsed  the  same,  did  not  *mean  it  to  be  exer- 
cised because  a  person's  name  was  upon  the  face  of  the 
paper  who  never  had  been  a  party  to  it.  No  such 
decision  has  been  made.  It  may  be  because  no  case  of 
this  kind  has  ever  occurred  before.  We  can  find  none 
like  it.  In  the  absence  of  all  authority  against  our  con- 
clusion, we  must  take  upon  ourselves  the  responsibility  of 
announcing  it  as  an  original  application  of  the  statute  to  this 
case,  and  for  any  case  of  a  like  kind  which  may  occur,  with- 
out intending  it  to  go  further.  We  think,  however,  that  the 
interpretation  is  sustained  by  what  has  been  the  practice 
under  the  statute  in  some  other  particulars, — that  it  is  within 
the  spirit  of  the  principle  upon  which  the  statute  has  been 
administered.  For  instance,  the  statute  requires  the  indorse- 
ment of  a  note  to  be  made  by  the  person  to  whom  it  is  pay- 
able, and  one  of  several  partners  may  indorse  in  the  partner- 
ship name  ;  but  though  a  note  be  made  payable  to  a  partner- 
ship, a  transfer  in  the  name  of  one  partner  alone  will  pass  the 
partnership  interest,  if  it  be  proved  that  it  has  been  the  prac- 
tice of  the  firm  to  indorse  for  them  in  the  name  of  one  only. 
jSotUh  Carolina  Bank  v.  Case^  8  Barn.  &  (3.,  436.  So  if  one 
partner  transfer  in  the  name  formerly  used  by  the  partnership. 
Williamson  v.  Johnson^  1  Barn.  &  C,  146 ;  2  Dowl.  &  Ry.,  281. 
Also,  where  a  bill  is  drawn  upon  a  firm,  and  one  partner 
writes  "  Accepted,"  adding  only  his  own  name,  it  will  bind 
the  firm,  if  they  were  in  partnership  at  the  time  of  the  accept- 
ance. An  indorsement  by  the  cashier  of  a  bank  of  a  note 
payable  directly  to  the  bank  is  good,  upon  the  ground  that 
he  represents  the  interest  of  the  bank  in  it,  though  he  is  not 
officially  or  otherwise  a  payee  upon  the  face  of  the  note.  In 
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Goddard  v.  Lyman^  14  Pick.  (Mass.),  268,  it  is  said  a  negotiable 
note  payable  to  three  persons  may  be  legally  transferred  by 
indorsement  by  two  of  them  to  the  third  payee  and  a  stranger, 
and,  if  this  were  doubtful,  the  indorsement  of  the  third  payee 
to  the  stranger  will  clearly  pass  the  property  to  him.  In 
Snelling  v.  Boyd^  5  Mon.  (Ky.),  173,  it  is  said,  one  of  several 
joint  holdera  of  a  bill  of  exchange  may  transfer  the  whole 
interest  in  it  by  indorsement.  Where  the  maker  of  a  prom- 
issory note  indorsed  the  same,  for  his  own  benefit,  in  the 
payee's  name,  by  virtue  of  a  parol  authority  for  that  purpose 
communicated  to  him  by  the  payee,  it  was  held  to  be  well 
indorsed,  and  that  the  payee  was  liable  upon  such  indoi'se- 
ment  in  the  same  manner  as  if  it  had  been  made  by  himself 
in  his  own  hand.  Tumbull  v.  Trout,  1  Hall  (N.  Y.),  386. 
The  foregoing,  it  will  be  perceived,  are  all  of  them  cases  in 
which  parol  proof  has  been  admitted  to  show  the  character  of 
the  agencies  by  which  notes  or  bills  have  been  transferred  or 
accepted,  without  any  one  of  *the  notes  having  been  r»oA() 
indorsed  within  the  exact  letter  of  the  statute,  though  ^ 
all  of  them  are  within  its  spirit. 

But  we  rely  altogether  in  this  case  upon  the  fact,  that  the 
note  was  transferred  by  the  indorsement  of  those  who  were 
its  real  payees, — by  those  who  had  the  absolute  property  in  it. 
We  think  the  true  meaning  of  the  statute  is,  that  such  as  have 
the  property  in  the  note  have  the  right  to  indorse,  though 
there  shall  be  a  name  upon  the  paper  of  another  person,  which 
was  inserted  by  mistake  as  a  payee,  or  inadvertently  left  in 
when  the  note  was  delivered,  and  that  in  an  action  by  the 
iiidoi*see  he  should  be  permitted  to  prove  such  a  fact.  Upon 
this  point  of  the  right  of  those  to  indorse  who  have  the  abso- 
lute property  in  a  bill  or  note,  we  will  cite  what  was  said  by 
the  learned  Chief  Justice  Willes  in  the  conclusion  of  his 
opinion  in  the  case  of  Stone  v.  Rawlin807i,  Willes,  562 :  "  On 
the  strength  of  this  case  I  think  I  may  make  a  syllogism, 
which  will  be  conclusive  in  the  present  case.  Whoever  has 
the  absolute  property  in  a  bill,  made  payable  to  one  or  his 
order,  may  assign  it  as  he  pleases,  within  the  provision  of  the 
statute,  and  such  assignee  may  maintain  an  action  in  his  own 
name ;  the  executor  or  administrator  of  a  person  to  whom 
such  bUl  is  made  payable  has  the  absolute  property  in  it,  and 
therefore  he  may  assign  it  to  whomsoever  he  pleases,  and 
such  assignee  may  maintain  an  action  in  his  own  name.'' 
This  was  said  in  answer  to  an  objection,  that  an  executor  or 
administrator  cannot  assign  a  promissory  note  made  payable 
to  a  person  or  order,  so  as  to  enable  the  indorsee  to  bring  an 
action  in  his  own  name.     So,  a  bill  or  note  made  pa\Hble  or 
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indorsed  to  a  feme  sole,  who  afterwards  marries,  or  where  it 
is  made  during  the  coverture,  the  right  of  transfer  vests  in 
the  husband,  so  as  to  give  his  indorsee  a  right  of  action  upon 
it  in  his  own  name,  and  the  husband  may  be  sued  as  an 
indorser.  Neither  the  case  of  the  executor  nor  that  of  the 
husband  is  within  the  letter  of  the  statute,  but  both  are 
according  to  the  spirit  and  intention  of  it,  to  permit  indorse- 
ments to  be  made  by  those  who  have  a  property  in  promissory 
notes,  so  as  to  enable  their  indorsee  to  maintain  an  action  in 
his  own  name. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Michigan,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be  and  the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  annum. 


<^«»» 


*20n  *  Samuel  L.  Forgay  and  Eliza  Ann  Fogabty, 
^^^J        Wife  of  E.  W.  Wells,  Appellants,  v.  Francis 
B.    Conrad,    Assignee    in    Bankruptcy     of 
Thomas  Banks. 

A  decree  of  the  court  below,  that  certain  deeds  shouM  be  set  aside  as  frauda- 
lent  and  void;  that  certain  lands  and  slaves  should  be  delivered  up  to  the 
oomplaiDant;  that  one  of  the  defendants  should  pay  a  certain  sum  of  money 
to  the  oomplainaiit;  that  the  complainant  should  have  execution  for  these 
several  matters;  that  the  master  should  take  an  account  of  the  profits  of 
the  lands  and  slaves,  and  also  an  account  of  certain  money  and  notes,  and 
then  said  decree  concluding  as  follows,  viz. :  '^  and  so  much  of  the  said  bill 
as  contains  or  relates  to  matters  hereby  referred  to  the  master  for  a  report 
is  retain€»d  for  further  decree  in  the  premises,  and  so  much  of  the  said  bill 
as  is  not  now.  nor  has  been  heretofore,  adjudged  and  decreed  upon,  and 
which  is  not  aoove  retained  for  the  purposes  aforesaid,  be  (Usmissed  with- 
out prejudice,  and  that  the  said  defendants  do  pay  the  costs," — was  a  final 
decree  within  the  meaning  of  the  acts  of  Congress,  and  an  appeal  from  it 
wiU  lie  to  this  court.  ^ 

^Applied.    Ex  parte  Farrars,  13  T.,  474.    Cited.    French  v.  Shoema- 

So.  Car.,  259.   Distinguished.  Nor-  ker,  12  Wall.,  98;  French  v.  iJoy,  22 

Umv.  Hood,  12  Fed.  Rep.,  705.     Ex-  Id.,   245;  Chicago  Ac,  R,  R.   Co.  v. 

PLAINED.    Barnard    v.     Gibson,    7  Fosdick,  10  Otto,  71,  83;    Guardian 

How.,  057;  Craighead  v.   Wilson,  18  Savings  Hanky,  ReUly,  8  Mo.  App^, 

Id.,  202;  Beebe  v.  Russell,  19  Id.,  287;  548. 
BuntingUm  v.  Moore,  1  New  Mex. 
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But  a  decree  that  money  shall  be  paid  into  court,  or  that  property  shall  be 
delivered  to  a  receiver,  or  that  property  held  in  trust  shall  be  delivered  to  a 
new  trustee  appointed  by  the  court,  is  interlocutory  only,  and  intended  to 
preserve  the  subject-matter  in  dispute  from  waste  or  dilapidation,  and  to 
keep  it  within  the  control  of  the  court  until  the  rights  of  the  parties  con- 
cerned can  be  finallv  adjudicated.    From  such  a  decree  no  appeal  lies.'^ 

The  attention  of  the  Circuit  Court  is  called  to  the  propriety  of  merely  announ- 
cing their  opinion  in  an  interlocutory  order,  and  withlK>lding  a  decree  set- 
ting aside  titles  and  conveyances  until  the  case  is  ready  for  a  final  decree. 

ThedifFerence  between  the  English  and  American  practice  upon  this  subject 
explained. 

Where  the  defendants  claimed  separate  pieces  of  property,  conveyed  at  differ- 
ent times  by  separate  conveyances,  and  the  decree  against  them  was  several, 
it  was  not  necessary  for  all  to  join  In  an  appeal.' 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  facts  of  the  case  are  set  forth  in  the  opinion  of  the 
court. 

Mr.  Sergeant  moved  to  dismiss  the  appeal,  because  the  de- 
cree of  the  court  below  was  not  final,  and  because  the  appeal 
was  not  regularly  brought  up.  On  the  second  point,  he  said 
that  there  were  several  defendants,  one  only  of  whom  had 
appealed.  But  all  the  parties  must  join.  7  Pet.,  399.  He 
reierred  to  the  court,  however,  upon  this  point,  to  Todd  v. 
Daniel^  16  Pet.,  521.  A  case  must  not  come  up  in  fragments. 
8  Pet.,  307 ;  3  Dall.,  188. 

To  show  that  the  decree  was  not  final,  he  referred  to  The 
Palmyra^  10  Wheat.,  502 ;   Ohace  v.    Vaaquez,  11   Id.,  429 
Brawn  v.  Swann^  9  Pet.,  1 ;   Young  v.  Qrundy^  6  Ci-anch,  51 
Butherford  v.  Fisher,  4  Dall.,  22 ;  Lea  v.  Kelly,  1  Pet,,  218 
Toung  v.  Smith,  12  Id.,  287. 

Mr.  May,  contra. 

Against  the  motion  to  dismiss,  it  is  submitted, — 

Ist.  There  are  proper  parties  to  this  appeal. 

The  appellants  have  separate  and  distinct  interests,  r«oAo 
and  the  *decree  is  several.     Todd  v.  Daniel,  16  Pet.,  ^ 
628 ;  McDonough  v.  Dannery,  3  Dall.,  188,  198,  198. 

On  order  of  court.  The  petition  for  an  appeal  by  appel- 
lants alone  is  found  in  the  record,  p.  198.  This  was  notice  to 
the  other  defendants  below  of  the  appeal. 

2d.  The  decree  is  final. 

It  decides  the  title  of  all  the  property  in  dispute,  decrees 
that  it  be  delivered  up  to  the  complainant,  and  that  execution 

*  Approved.  Grant  v,  Phosnix,lQ  'Applied.  Brewster  "v.  Wak^eld^ 
Otto,  432.  Cited.  Boatwick  v.  Brin-  22  How.,  129.  Cited.  Simpson  v. 
kerhqff,  IQ  Id.,  4.  Qre^ey,  20  W«U.,  167. 
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issue,  &c.  Wihon  v.  Daniel^  8  DalL,  404.  The  whole  law  of 
the  case,  so  far  as  the  appellants  are  concerned,  is  settled  by 
the  decree ;  nothing  is  left  to  be  done  but  the  ministerial  duty 
of  stating  an  account,  which  in  this  case  is  in  the  nature  of  an 
execution  to  carry  out  the  decree ;  the  principles  of  the 
account  are  prescribed.  It  is  like  the  case  of  Ray  v.  Law^  3 
Cranch,  179  (explained  in  10  Wheat.,  508).  Whiting  v. 
Bank  of  the  United  States^  13  Pet.,  15. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

A  motion  has  been  made  to  dismiss  this  appeal,  upon  the 
ground,  that  the  decree  in  the  Circuit  Court  is  not  a  final 
decree,  within  the  meaning  of  the  acts  of  Congress  of  1789 
and  1808. 

The  bill  was  filed  by  the  appellee,  as  the  assignee  in  bank- 
ruptcy of  a  certain  Thomas  Banks,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana,  against  the  appel- 
lants, and  Banks  the  bankrupt,  and  three  other  defendants. 
The  object  of  the  bill  was  to  set  aside  sundry  deeds  made  by 
Banks  for  lands  and  slaves,  which  the  complainant  charged  to 
be  fraudulent,  and  for  an  account  of  the  rents  and  profits  of 
the  property  so  conveyed ;  and  also  for  an  account  of  sundry 
sums  of  money  which  he  alleged  had  been  received  by  one  or 
more  of  the  defendants,  as  specifically  charged  in  the  bill, 
which  belonged  to  the  bankrupt's  estate  at  the  time  of  his 
bankruptcy. 

The  case  was  proceeded  in  until  it  came  on  for  hearing, 
when  the  court  passed  a  decree  declaring  sundry  deeds  therein 
mentioned  to  be  fraudulent  and  void,  and  directing  the  lands 
and  slaves  therein  mentioned  to  be  delivered  up  to  the  com- 
plainant, and  also  directing  one  of  the  defendants  nanied  in 
the  decree  to  pay  him  eleven  thousand  dollais,  received  from 
the  bankrupt  in  fraud  of  his  creditors,  and  ''that  the  com- 
])lainant  do  have  execution  for  the  several  matlei's  aforesaid, 
in  conformity  with  law  and  the  practice  prescribed  by  the 
rules  of  the  Supreme  Court  of  the  United  States."  The 
decree  then  directs  that  the  master  take  an  account  of  the 
«2QQi  profits  of  the  lands  and  slaves  ordered  to  be  delivered 
J  up,  from  the  time  of  the  filing  *of  the  bill  until  the 
property  was  delivered,  or  to  the  date  of  the  master's  report, 
and  also  an  account  of  the  money  and  notes  received  by  one 
of  the  defendants  (who  has  not  appealed )  in  fraud  of  the 
creditors  of  the  bankrupt,  and  concludes  in  the  following 
words: — "And  so  much  of  the  said  bill  as  contains  or  relates 
to  matters  hereby  referred  to  the  master  for  a  report  is  re- 
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tained  for  further  decree  in  the  premises :  and  so  much  of  the 
said  bill  as  is  not  now,  nor  has  been  heretofore,  adjudged  and 
decreed  upon,  and  which  is  not  above  retained  for  the  pur- 
poses aforesaid,  be  dismissed  without  prejudice,  and  that  the 
said  defendants  do  pay  the  costs." 

Among  the  deeds  set  aside  as  fraudulent  is  one  from  the 
bankrupt  to  Ann  Fogarty,  otherwise  called  Ann  Wells,  for 
two  lots  in  the  city  of  New  Orleans  and  sundry  slaves  which 
she  afterwards  conveyed  to  Forgay,  the  other  appellant.  Both 
of  these  deeds  are  declared  null  and  void,  and  the  lots,  with 
the  improvements  thereon,  and  the  negroes,  directed  to  be 
delivered  to  the  complainant  for  the  benefit  of  the  bankrupt's 
creditors.  This  part  of  the  decree  is  one  of  the  matters  of 
which  the  complainant  was  to  have  execution.  But  the 
account  of  the  rents  and  profits  of  this  property  is,  like  other 
similar  accounts,  referred  to  the  master,  and  reserved  for  fur- 
ther decree. 

The  appeal  is  taken  by  Samuel  L.  Forgay  and  Ann  Fogarty, 
otherwise  called  Ann  Wells ;  and  they  alone  are  interested  in 
that  portion  of  the  decree  last  above  mentioned.  The  bank- 
rupt and  the  three  other  defendants  have  not  appealed. 
These  three  defendants  claimed  other  property,  which  had 
been  conveyed  to  them  at  different  times  and  by  separate  con- 
veyances, as  mentioned  in  the  proceedings.  And  it  was  not, 
therefore,  necessary  that  they  should  join  in  this  appeal. 
Todd  V.  Daniel,  16  Pet.,  528. 

The  question  upon  the  motion  to  dismiss  is  whether  this  is 
a  final  decree,  within  the  meaning  of  the  acts  of  Congress. 
Undoubtedly,  it  is  not  final,  in  the  strict,  technical  sense  of 
that  term.  But  this  court  has  not  heretofore  understood  the 
words  "  final  decrees  "  in  this  strict  and  technical  sense,  but 
has  given  to  them  a  more  liberal,  and,  as  we  think,  a  more 
reasonable  construction,  and  one  more  consonant  to  the  inten- 
tion of  the  legislature.* 

In  the  case  of  Whiting  v.  The  Bank  of  the  United  States,  13 
Pet.,  15,  it  was  held  that  a  decree  of  foreclosure  and  sale  of 
mortgaged  premises  was  a  final  decree,  and  the  defendant 
entitled  to  his  appeal  without  waiting  for  the  return  and  con- 
firmation of  the  sale  by  a  decretal  order.  And  this  decision 
is  placed  by  the  court  upon  the  ground,  that  the  decree  of 
foreclosure  and  sale  was  final  upon  the  merits,  and  the  ulterior 
•proceedings  but  a   mode  of  executing  the  original  r*oQA 

ri<>/>i*AA  n^riA    aomo    i*ii1a    nP    n/-knef.T»ii/>f.irkrk    nrua    onf^/i    rkn     L 


decree.     The  same  rule  of  construction  was  acted  on 


>  Applied.    Bronson  v.  Railroad  Co.^  2  Black,  631. 
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in  the  case  of  Michovd  and  others  v.   GKrod  and  others^  4 
How.,  508. 

.      The  case  before  us  is  a  stronger  one  for  an  appeal  than  the 
'  case  last  mentioned.     For  here  the  decree  not  only  decides 
the  title  to  the  property  in  dispute,  and  annuls  the  deeds 
under  which  the  defendants  claim,  but  also  directs  the  prop- 
^  erty  in  dispute  to  be  delivered  to  the  complainant,  and  awards 
execution.    And  according  to  the  last  paragraph  in  the  decree, 
the  bill  is  retained  merely  for  the  purpose  of  adjusting  the 
accounts  referred  to  the  master.     In  all  other  respects,  the 
whole  of  the  matters  brought  into  controversy  by  the  bill  are 
finally  disposed  of  as  to  all  of  the  defendants,  and  the  bill  as 
to  them  is  no  longer  pending  before  the  court,  and  the  decree 
which  it  passed  could  not  have  been  afterwards  reconsidered 
or  modified  in  relation  to  the  matters  decided,  except  upon  a 
petition  for  a  rehearing,  within  the  time  prescribed  by  the 
rules  of  this  court  regulating  proceedings  in  equity  in  the 
Circuit   Courts.     If  these   appellants,  therefore,   must  wait 
until  the  accounts  are  reported  by  the  master  and  confirmed 
by  the  court,  they  will  be  subjected  to  irreparable  injury.* 
For  the  lands  and  slaves  which  they  claim  will  be  taken  out 
,of  their   possession  and  sold,  and  the   proceeds   distributed 
'  among  the  creditors  of  the  bankrupt,  before  they  can  have  an 
opportunity  of  being  heard  in  this  court  in  defence  of  their 
>  rights.     We  think,  upon  sound  principles  of  construction,  as 
well  as  upon  the  authority  of  the  cases  referred  to,  that  such 
is  not  the  meaning  of  the  acts  of  Congress.     And  when  the 
decree  decides  the  right  to  the  property  in  contest,  and  directs 
it  to  be  delivered  up  by  the  defendant  to  the  complainant,  or 
directs  it  to  be  sold,  or  directs  the  defendant  to  pay  a  certain 
sum  of  money  to  the  complainant,  and  the  complainant  is 
entitled  to  have  such  decree  carried  immediately  into  execu- 
tion, the  decree  must  be  regarded  as  a  final  one  to  that  extent, 
and  authorizes  an  appeal  to  this  court,  although  so  much  of 
the  bill  is  retained  in  the  Circuit  Court  as  is  necessary  for  the 
purpose  of  adjusting  by  a  further  decree  the  accounts  between 
the  parties  pursuant  to  the  decree  passed.^ 

This  rule,  of  course,  does  not  extend  to  cases  where  money 
is  directed  to  be  paid  into  court,  or  property  to  be  delivered  to 
a  receiver,'  or  property  held  in  trust  to  be  delivered  to  a  new 
trustee  appointed  by  the  court,  or  to  cases  of  a  like  descrip- 
tion.    Orders  of   that  kind  are   frequently  and   necessarily 

^See  Barnard  ▼.  Qib^wi,  7  How.,       > Cited.  Orant  y.  PAonto,  16  Otta 
S57.  431, 432. 

'FoLLOWBD.     Thomp9on  v.  Bearu 
7  Wall.,  340. 
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made  in  the  progress  of  a  cause.  But  they  are  interlocutory 
only,  and  intended  to  preserve  the  subject-matter  in  dispute 
from  waste  or  dilapidation,  and  to  keep  it  within  the  r«9Ae 
control  of  the  court  *until  the  rights  of  the  parties  ^ 
concerned  can  be  adjudicated  by  a  final  decree.  The  case 
before  us,  however,  comes  within  the  rule  above  stated,  and 
the  motion  to  dismiss  is  therefore  overruled.  We,  however, 
feel  it  our  duty  to  say  that  we  cannot  approve  of  the  manner 
in  which  this  case  has  been  disposed  of  by  the  decree.  In 
limiting  the  right  of  appeal  to  final  decrees,  it  was  obviously 
the  object  of  the  law  to  save  the  unnecessary  expense  and 
delay  of  repeated  appeals  in  the  same  suit ;  and  to  have  the 
whole  case  and  every  matter  in  controversy  in  it  decided  in  a 
single  appeal. 

In  this  respect  the  practice  of  the  United  States  chancery 
courts  differs  from  the  English  practice.  For  appeals  to  the 
House  of  Lords  may  be  taken  from  an  interlocutory  order  of 
the  chancellor,  which  decides  a  right  of  property  in  dispute ; 
and  therefore  there  is  no  irreparable  injury  to  the  party  by 
ordering  his  deed  to  be  cancelled,  or  the  property  he  holds  to 
be  delivered  up,  because  he  may  immediately  appeal ;  and  the 
execution  of  the  order  is  suspended  until  the  decision  of  the 
appellate  court.  But  the  case  is  otherwise  in  the  courts  of 
the  United  States,  where  the  right  to  appeal  is  by  law  limited 
to  final  decrees.  And  if,  by  an  interlocutory  order  or  decree, 
he  is  required  to  deliver  up  proj)erty  which  he  claims,  or  to 
pay  money  which  he  denies  to  be  due,  and  the  order  imme- 
diately carried  into  execution  by  the  Circuit  Court,  his  right 
of  appeal  is  of  very  little  value  to  hiui,  and  he  may  be  ruined 
before  he  is  permitted  to  avail  himself  of  the  right.  It  is 
exceedingly  important,  therefore,  that  the  Circuit  Courts  of 
the  United  States,  in  framing  their  interlocutory  orders,  and 
in  carrying  them  into  execution,  should  keep  in  view  the  dif- 
ference between  the  right  of  appeal  as  practised  in  the  English 
chancery  jurisdiction  and  as  restricted  by  the  act  of  Congress, 
and  abstain  from  changing  unnecessarily  the  possession  of 
property,  or  compelling  the  payment  of  money  by  an  inter- 
locutory order. 

Cases,  no  doubt,  sometimes  arise,  where  the  purposes  of 
justice  require  that  the  property  in  controversy  should  be 
placed  in  the  hands  of  a  receiver,  or  a  trustee  be  changed,  or 
money  be  paid  into  court.  But  orders  of  this  description 
stand  upon  very  different  principles  from  the  interlocutory 
orders  of  which  we  are  speaking. 

In  the  case  before  us,  for  example,  it  would  certainly  have 
been  proper,  and  entirely  consistent  with  chancery  practice, 
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for  the  Circuit  Court  to  have  announced  in  an  interlocutory 
order  or  decree  the  opinion  it  had  formed  as  to  the  rights  of 
the  parties,  and  the  decree  it  would  finally  pronounce  upon 
*20fi1  ^^®  titles  and  conveyances  in  contest.  But  there  could 
J  be  no  necessity*  for  passing  immediately  a  final  decree 
annulling  the  conveyances,  and  ordering  the  property  t^  be 
delivered  to  the  assignee  of  the  bankrupt.  The  decree  upon 
these  matters  might  and  ought  to  have  awaited  the  master's 
report;  and  when  the  accounts  were  before  the  court,  then 
every  matter  in  dispute  might  have  been  adjudicated  in  one 
final  decree ;  and  if  either  party  thought  himself  aggrieved, 
the  whole  matter  would  be  brought  here  and  decided  in  one 
appeal,  and  the  object  and  policy  of  the  acts  of  Congress  upon 
this  subject  carried  into  effect. 

These  remarks  are  not  made  for  the  purpose  of  censuring 
the  learned  judge  by  whom  this  decree  was  pronounced ;  but 
in  order  to  call  the  attention  of  the  Circuit  Courts  to  an  incon- 
venient practice  into  which  some  of  them  have  sometimes 
fallen,  and  which  is  regarded  by  this  court  as  altogether  incon- 
sistent with  the  object  and  policy  of  the  acts  of  Congress  in 
relation  to  appeals,  and  at  the  same  time  needlessly  burden- 
some and  expensive  to  the  parties  concerned,  and  calculated, 
by  successive  appeals,  to  produce  great  and  unreasonable 
delays  in  suits  in  chancery.  For  it  may  well  happen,  that, 
when  the  accounts  are  taken  and  reported  by  the  master,  this 
case  may  again  come  here  upon  exceptions  to  his  report, 
allowed  or  disallowed  by  the  Circuit  Court,  and  thus  two 
appeals  made  necessary,  when  the  matters  in  dispute  could 
more  conveniently  and  speedily,  and  with  less  expense,  have 
been  decided  in  one.^ 

Order. 

On  consideration  of  the  motion  filed  by  Mr,  Sergeant^  of 
counsel  for  the  appellee,  to  dismiss  this  appeal,  and  of  the 
arguments  of  counsel  thereupon  had,  as  well  against  as  in 
support  of  the  said  motion,  it  is  now  here  ordered  by  this  court, 
that  the  said  motion  be  and  the  same  is  hereby  overruled. 


1  Appbovsd.    'Railroad  Co,  v.  Swaaey,  23  Wall,  411.  Gitsd.  United  StaUt 
?.  QirauLt,  11  How.  32. 
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John  Perkins,  Appellant,  v,  Edward  F.  Fourniquet 
AND  Wipe,  and  Martin  W.  Ewing  and  Wipe. 

Where  the  Circuit  Court  decreed  that  the  complainants  were  entitled  to  two 
sevenths  of  certain  property,  and  referred  the  matter  to  a  master  in  chan- 
cery to  take  and  report  an  account  of  it,  and  then  reserved  all  otlier  matters 
in  controversy  between  the  parties  until  the  coming  in  of  the  master's  report, 
this  was  not  such  a  final  decree  as  can  be  appealed  from  to  this  court.  ^ 

Tros  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  the  circumstances  of 
which  are  stated  in  the  opinion  of  the  court. 

*Mr,  Henderson  and  Mr,  Fendall  moved  to  dismiss  r«oA7 
it,  for  want  of  jurisdiction,  because  the  decree  of  the  *- 
Circuit  Court  was  not  a  final  decree.     The  motion  was  opposed 
by  Mr.  Mayer  and  Mr,  Coxe, 

Mr.  Henderson^  in  support  of  the  motion. 

The  record  shows  that  the  appeal  taken  in  this  case  is  upon 
an  interlocutory  decree  to  account,  and  before  any  account 
taken  or  any  final  decree  made. 

The  appellees  move  to  dismiss  the  case,  for  the  reason,  that 
in  this  state  of  the  record  this  court  has  no  jurisdiction. 
Appeal  lies  only  from  a  "final  decree."  Act  of  1789,  sec.  22 ; 
9  Pet.,  1-3 ;  2  How.,  64. 

It  seems  this  court,  in  the  case  of  Michoud  et  al.  v.  Oirod^ 
4  How.,  534-637,  did  entertain  an  appeal  from  an  interlocu- 
tory decree,  but  the  fact,  it  is  presumed,  escaped  notice.  The 
like  omission  is  noticed  as  having  occurred  in  the  case  of  the 
Washington  Bridge  Co.  v.  Stewart ;  but  the  court  say.  had  the 
defect  been  noticed  the  appeal  would  have  been  dismissed. 
3  How.,  424.  The  appeal  in  this  case,  being  now  shown  to  be 
prematurely  taken,  will  of  course  be  dismissed. 

Mr.  Mayer  and  Mr,  Coxe^  against  the  motion,  referred  to 
and  commented  upon  the  cases  in  4  How..  524;  8  Id.,  424; 
8  Cranch,  179 ;  4  Id.,  216 ;  10  Wheat.  503,  in  which  last  the 
court  review  the  former  cases. 


^  Further  decisions,  7  How.,  160;  14  CrrED.     Went  v.  Smithy  8  How.,  418; 

Id.,  313;  16  Id.,  82.   Applubd.    Chap-  United  States  v.  Gerault,  II  I(^.,  3s; 

pellY.  F«nA',57Md.,481.  Followed.  Railroad  Co.  v.  Soutter,  2  Wall,  443; 

Craighead  v.    WiUon,  18  Uow.,  2(X);  Magic  lii{ffie  Co.  v.  Elm  City  Co.,  2 

Quidnick  Co.  y.  Chaff n  I'Z  r.  i.,  401.  Bann.  &  A.,  513. 
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Mr,  Feudally  in  support  of  the  motion,  cited  and  remarked 
upon  the  following  authorities : — Judiciary  Act,  24  Septem- 
ber, 1789,  sec.  22, 1  Stat,  at  L.,  60 ;  Canter  v.  American  Insur- 
ance Company^  8  Pet.,  818 ;  Rutherford  v.  Fisher^  4  Dall.,  22 ; 
Young  v.  Grundy^  6  Cranch,  51 ;  Houston  v.  Moore^  8  Wheat., 
438 ;  Gibbons  v.  Ogden,  6  Id.,  448 ;  The  Palmyra,  10  Id.,  502; 
Weston  V.  City  of  Charleston,  2  Pet.,  464, 465  ;  Boyle  v.  Zaeha- 
rie  and  Turner,  6  Id.,  648 ;  Brown  v.  Swann,  9  Id.,  1 ;  Young 
et  al.  V.  Smith,  15  Id.,  287 ;  McCollum  v.  Eager,  2  How.,  61 ; 
Pepper  et  al.  v.  Dunlap,  5  Id.,  51 ;  Mayberry  v.  Thompson,  5 
Id.,  126 ;   ClageU  v.  Crawford,  12  Gill  &  J.  (Md.),  275. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

This,  like  the  case  just  decided,  is  a  motion  to  dismiss  the 
appeal,  upon  the  ground,  that  the  decree  in  the  Circuit  Court 
was  not  a  final  one. 

In  the  preceding  case,  we  have  stated  the  construction  which 
this  court  has  given  to  the  acts  of  1789  and  1808  upon  this 
subject ;  and  we  have  stated  it  more  fully  than  the  case  itself 
♦2081  ^®^^^^®^^  "^  order  that  the  Circuit  Courts  might  dis- 
J  tinctly  understand  *the  opinion  entertained  by  this 
court,  and  to  prevent,  in  future,  appeals  from  decrees  and 
orders  merely  interlocutory  in  their  character.  Appeals  from 
decrees  of  this  description  appear  to  be  a  growing  evil,  impos- 
ing at  every  term  useless  labor  upon  the  court,  and  subjecting 
the  parties  to  unnecessary  expense  and  delay.  For,  having 
no  jurisdiction  in  such  cases,  they  are  not  legally  before  the 
court  upon  the  appeal,  and  must  of  course  be  dismissed  with- 
out any  decision  upon  the  matters  in  dispute. 

The  case  now  before  us  may  be  stated  in  a  few  words.  It 
is  an  appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Louisituui ;  and  it  appears  by  the  record  that 
Harriet  J.  Fourniquet  and  Mary  T.  Ewing  are  two  of  seven 
heirs  and  representatives  of  Mary  Perkins,  who  was  the  wife 
of  the  appellant,  and  who  died  about  twenty  years  before  the 
filing  of  this  bill ;  that  the  appellees  above  named  were  the 
chiloren  of  a  former  marriage,  and  with  their  respective  hus- 
bands filed  the  bill  now  before  us,  against  the  appellant,  charg- 
ing that,  during  the  marriage  of  the  appellant  with  their 
mother,  there  existed  a  community  of  acquests  and  gains  in 
certain  property,  and  praying  that  the  appellant  might  be 
compelled  to  account  and  pay  over  the  amount  due  them  as 
heirs  of  their  mother.  The  appellant  denied,  in  his  answer, 
that  any  community  existed,  and  the  case  was  proceeded  in  to 
hearing,  when  the  Circuit  Court  passed  a  decree  declaring 
that  the  community  did  exist,  and  that  the  appellees,  as  heirs 
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of  their  deceased  mother,  had  a  right  to  recover  two  sevenths 
of  all  their  mother's  rights  of  community  which  accrued  dur- 
ing her  marriage  with  the  appellant ;  and  also  two  thirds  of 
one  seventh,  as  representatives  of  so  much  of  the  interest  of 
a  deceased  brother ;  and  referred  the  matter  to  a  master  in 
chancery,  to  take  and  report  an  account  of  the  acquests  and 
gains;  and  prescribing  fully  and  with  proper  precision  the 
principles  and  manner  in  which  the  lands  acquired  were  to  be 
divided  and  the  accounts  taken  ;  and  the  decree  concludes  bv 
reserving  all  other  matters  in  controversy  between  the  parties 
until  the  coming  in  of  the  master's  report. 

This  clearly  is  not  a  final  decree  in  any  respect.  It  is  the 
common  and  ordinary  interlocutory  order  or  decree  passed  by 
courts  of  chancery  in  cases  of  this  kind,  and  is  absolutely 
necessary  to  prepare  the  case  for  a  final  hearing  and  final 
decree,  wherever  the  complainant  is  entitled  to  a  partition  of 
property  or  an  account.  For  the  principles  upon  which  an 
account  is  to  be  stated  by  the  master,  or  a  partition  made, 
cannot  be  prescribed  by  the  court  until  it  first  determines  the 
rights  of  the  parties  by  an  interlocutory  order  or  decree ;  and 
the  case  cannot  proceed  to  final  hearing  without  it.  r«oAQ 
And  the  appellant  is  *not  injured  by  denying  him  an  ^ 
appeal  in  this  stage  of  the  proceedings.  Because  these  inter- 
locutf)ry  ordei*s  and  decrees  remain  under  the  control  of  the 
Circuit  Court,  and  subject  to  their  revision,  until  the  master's 
report  comes  in  and  is  finally  acted  upon  by  the  court,  and 
the  whole  of  the  matters  in  controversy  between  the  parties 
disposed  of  by  a  final  decree.  And  upon  an  appeal  from  that 
decree,  every  matter  in  dispute  will  be  open  to  the  parties  in 
this  court,  and  may  all  be  heard  and  decided  at  the  same  time. 

The  decree  in  the  case  before  us  being  interlocutory  only, 
the  appeal  must  be  dismissed  for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  And  it 
appearing  to  the  court  here  that  the  decree  of  the  said  Circuit 
Court  is  an  interlocutory  and  not  a  final  decree,  it  is  therefore 
now  here  ordered  and  oecreed  by  this  court,  that  this  appeal 
be  and  the  same  is  hereby  dismissed  for  the  want  of  juris- 
diction. 
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Samtjbl  T.  Pulliam  and  othbbs,  Appellants,  v.  Edmund 
Christian,  Assignee  in  Bankruptcy  of  William 
Allen. 

A  decree  of  the  Circuit  Court,  setting  aside  a  deed  made  by  a  bankrupt  before 
his  bankruptcy;  directing  the  trustees  under  the  deed  to  deliver  over  to  the 
assignee  in  bankruptcy  all  the  property  remaining  undisposed  of  in  their 
hands,  but  without  deciding  how  far  the  trustees  might  be  liable  to  the 
assignee  for  the  proceeds  of  sales  previously  made  and  paid  away  to  the 
creditors;  dir^ting  an  account  to  be  taken  of  these  last-mentioned  sums 
in  order  to  a  final  decree, — ^is  not  such  a  final  decree  as  can  be  appealed 
from  to  this  court.  ^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  Eastern  Virginia. 

The  circumstances  of  the  case  are  stated  in  the  opinion  of 
the  court. 

It  was  argued  by  Mr.  Lyons^  for  the  plaintiff  in  error,  and 
Mr,  Brooke  and  Mr,  Myers^  for  the  appellees. 

It  is  not  deemed  necessary  to  insert  the  arguments  of  coun- 
sel  upon  the  merits  of  the  case. 

Mr.  Lyons  stated  the  case,  and  argued  the  preliminary  ques- 
tion of  jurisdiction,  as  follows: 

William  Allen,  of  the  city  of  Richmond,  a  merchant-tailor, 
r*210  '^^^^^S  ^^^y  ^^uch  embarrassed  in  his  affairs,  though  he 
^  believed  *himself  solvent,  on  the  20th  day  of  January, 

1842,  executed  a  conveyance  to  the  plaintiffs,  as  trustee,  by 
which  he  conveyed  his  whole  property  of  every  kind,  for  the 
purpose  of  satisfying  his  debts.  The  conveyance  provides  for 
all  the  creditors  of  Allen  full  satisfaction  of  all  their  debts, 
if  the  assets  be  sufficient,  but  divides  them  into  two  classes, 
and  the  first  is  to  be  fully  paid  before  the  second  receives  any 
thing.  The  trustees  took  possession  of  the  trust-subject,  and 
proceeded  to  convert  it  into  money.  On  the  18th  of  August, 
1842,  the  said  Allen  filed  his  petition,  praying  tu  be  declared 
ii  bankrupt.  His  petition  was  allowed,  and  on  the  7th  of  Sep- 
tember, 1842,  he  was  declared  a  bankrupt,  and  on  the  11th 
of  January,  1843,  he  was  duly  discharged  by  the  decree  of  the 
court,  after  due  notice  to  all  persons  interested,  to  show  cause 
against  the  discharge. 

On  the  23d  of  August,  1842,  two  of  the  creditors  of  Allen 


'  FoLU)WKi>.     (Jraiyhead  y.  H^tteon,  18  How.,  201.    Cited.    ChcmpeUj, 
FunAc,  57  Md.,  481. 
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notified  the  trustees  that  they  intended  to  impeach  the  deed 
under  the  bankrupt  law,  and  claim  an  equal  distribution  of 
the  funds;  and  on  the  20th  of  September,  1842,  Edmund 
Christian,  the  general  assignee  in  bankruptcy  in  Virginia,  ex- 
hibited his  bill  before  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia,  in  which  he  impeached 
the  deed  as  fraudulent  within  the  meaning  of  the  bankrupt 
law,  and  prayed  that  it  might  be  set  aside. 

The  trustees  and  many  of  the  creditors  answered*  the  bill, 
denying  that  the  deed  was  made  in  contemplation  of  bank- 
ruptcy, and  denying  that  it  was  embraced  by  the  bankrupt 
law,  or  could  be  reached  by  any  proceeding  under  it,  as  it  was 
made  before  the  law  went  into  operation,  and  therefore  made 
when  there  was  no  bankrupt  law.  The  Circuit  CouiL  held 
that  the  deed  was  fraudulent  within  the  meaning  of  the  bank- 
rupt law,  and  decreed  that  it  should  be  set  aside ;  and  that 
the  trustees  should  surrender  the  entire  trust-subject  in  their 
hands  to  the  plaintiffs,  and  render  an  account  before  a  com- 
missioner of  the  court.  From  this  decree  the  appeal  was 
taken,  and  the  question  upon  the  merits  is,  whether  the  word 
"future,"  in  the  second  section  of  the  bankrupt  law,  can 
properly  be  construed  to  embrace  conveyances  which  were 
made  before  the  law  went  into  operation. 

Before  proceeding  to  consider  this  question,  a  word  may  be 
bestowed  upon  a  preliminary  point,  which  is  alluded  to  by  the 
counsel  for  the  appellee  in  their  note,  but  not  formally  made, 
viz. :  whether  the  appeal  in  this  case  was  well  taken,  being,  as 
it  is  said,  from  an  interlocutory  decree.  It  is  submitted,  that, 
on  this  point,  there  can  be  no  difficulty.  The  decree  may  be 
regarded  as  interlocutory  in  one  sense,  that  is,  as  being  made 
before  the  cause  is  finally  ended  and  removed  from  the  r«oii 
docket  *of  the  court ;  but  in  respect  to  its  own  effect  *- 
and  operation  the  decree  is  a  final  one,  because  it  adjudges 
and  determined  the  rights  of  the  parties  to  the  property  in 
controversy,  and  all  that  remains  now  to  be  done  is  in  execu- 
tion of  this  decree.  The  finality  of  a  decree  does  not 
depend  upon  its  termination  of  the  whole  case^  but  upon  its 
effect  in  settling  the  principles  of  the  cause,  and  adjudicating 
the  rights  of  the  parties  to  the  subject  in  controversy.  The 
decree  in  this  cause  performs  all  these  functions.  It  settles 
all  the  principles  of  the  cause.  It  adjudges  the  rights  of  all 
the  parties,  plaintiffs  and  defendants,  to  the  subject,  and  it 
directs  the  defendants  who  have  the  subject  to  deliver  it  up  to 
the  plaintiffs.  All  that  remains  now  to  be  done  is  simply  in 
execution  of  that  decree.  A  judgment  is  not  interlocutory 
because  execution  must  be  made  of  it.     The  decree  might 
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have  directed  the  assignee  to  distribute  the  fund,  as  soon  as 
received  from  the  defendants,  among  the  creditors  of  Allen, 
or  the  next  decree  may  do  it,  and  yet  not  end  the  cause,  and 
when  the  fund  is  distributed  an  appeal  may  be  wholly  unavail- 
ing, because  the  payees  of  the  fund  may  be  insolvent. 

Again.  Why  should  the  parties  be  continued  in  expensive 
litigation  in  the  court  below,  as  the  consequence  of  the  decree 
already  pronounced,  if  that  decree  be  erroneous,  and  when  no 
such  litigation  and  expense  will  be  incurred  if  that  decree  be 
set  aside  and  a  correct  decree  pronounced  ? 

The  counsel  for  the  appellees  submitted  the  question  of  ju- 
risdiction to  the  court  without  arguing  that  branch  of  the  case. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  IS  an  appeal  in  chancery  from  the  Circuit  Court  of  the 
Eastern  District  of  Virginia. 

This  case  arises  under  the  bankrupt  law.  William  Allen, 
a  merchant-tailor  in  Richmond,  being  embarrassed,  conveyed 
his  whole  property  to  the  plaintiffs,  as  trustees,  to  pay  his 
debts.  In  the  trust-deed  he  divides  his  creditors  into  two 
classes,  the  first  of  which  was  to  be  fully  paid  before  the 
second  received  any  thing.  Shortly  after  this,  he  took  the 
benefit  of  the  bankrupt  law.  The  assignee  in  bankruptcy 
filed  his  bill  to  impeach  the  above  conveyance,  as  fraudulent 
under  the  bankrupt  law. 

In  their  decree,  the  Circuit  Court  ordered  that  the  deed  ex- 
ecuted by  Allen,  as  above  stated,  should  be  set  aside.  And, 
without  deciding  how  far  the  trustees  may  be  liable  to  the 
assignee  for  the  sums  received  for  the  proceeds  of  the 
♦2121  pr<>pcrty,  which  may  have  been  paid  over  by  them  to 
J  the  creditors  of  *Allen  before  they  received  notice, 
&c.,  the  court  ordered  and  decreed  that  the  trustees  should 
deliver  over  the  property  conveyed  to  them  which  had  not 
been  disposed  of,  and  that  they  render  an  account  to  one  of 
the  commissioners  of  the  court  of  all  the  property  which  came 
to  their  hands,  or  either  of  them,  by  virtue  of  said  deed,  and 
of  moneys  paid  to  the  creditors,  &c. ;  which  account  the  said 
commissioner  is  directed  to  state  and  settle,  and  report  the 
same  to  the  court,  with  any  matters  specially  stated  deemed 
pertinent  by  himself,  or  which  may  be  required  by  the  parties^ 
in  order  to  a  final  decree. 

This  decree  is  final  only  as  to  the  trust-deed.    All  the  ma^ 

ters  aiising  under  the  trust  are  referred  to  a  commissioner  for 

a  statement  of  the  account,  to  enable  the  court  to  enter  a  final 

decree.     There  is  no  sale  or  change  of  the  property  ordered 
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which  can  operate  injuriously  to  the  parties.  Under  such 
circumstances,  the  decree  not  being  final  as  to  the  whole  mat- 
ter in  controversy,  the  appeal  must  be  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  and  was  argued  by  counsel.  On 
consideration  whereof,  and  it  appearing  to  the  court  here  that 
the  decree  of  the  said  Circuit  Court  in  this  cause  is  an  intei^ 
locutory  and  not  a  final  one,  it  is  thereupon  now  here  ordered, 
adjudged,  and  decreed  by  this  court,  that  this  cause  be  and 
the  same  is  hereby  dismissed  for  the  want  of  jurisdiction. 


<••»» 


The  President  and  Directors  of  the  Bank  of  the 
Metropolis,  Plaintiffs  in  error,  v.  The  President, 
Directors,  and  Company  of  the  New  England  Bank. 

Referring  to  the  case  of  the  Bank  of  the  Metropolis  against  the  New  England 
Bank,  reported  in  1  Howard,  234,  the  following  instructions  to  the  jury 
upon  the  second  trial  would  have  carried  out  the  opinion  of  this  court,  viz. : 

Ist.  If,  upon  the  whole  evidence  before  them,  the  jury  should  find  that  the 
Bank  of  the  Metropolis,  at  the  time  of  the  mutual  dealings  between  them, 
had  notice  that  the  Commonwealth  Bank  had  no  interest  in  the  bills  or  notes 
in  question,  and  that  it  transmitted  them  for  collection  merely  as  agent, 
then  the  Bank  of  the  Metropolis  was  not  entitled  to  retain  against  the  New 
Ei^land  Bank  for  the  general  balance  of  the  account  with  the  Common- 
wealth Bank. 

Sd.  And  if  the  Bank  of  the  Metropolis  had  not  notice  that  the  Common- 
wealth was  merely  an  agent,  but  regarded  and  treated  it  as  the  owner  of 
the  paper  transmitted,  yet  the  Bank  of  the  Metropolis  is  not  entitled  against 
the  real  owners,  unless  credit  was  given  to  the  Commonwealth  Bank,  or 
balances  su£fered  to  remain  in  its  hands,  to  be  met  by  the  negotiable  paper 
transmitted,  or  expected  to  be  transmitted,  in  the  usual  course  of  the  deal- 
iiun  between  the  two  banks. 

Sd.  But  if  the  jury  found,  that,  in  the  dealings  mentioned  in  the  testimony, 
the  Bank  of  the  Metropolis  regarded  and  treated  the  Commonwealth  Bank 
as  the  owner  of  the  negotiable  paper  which  it  transmitted  for  collection, 
and  had  no  notice  to  the  contrary,  and,  upon  the  credit  of  such  remittances, 
made  or  anticipated  in  the  usual  course  of  dealing  between  them,  balances 
were,  from  time  to  time,  suffered  to  remain  in  the  hands  of  the  Common- 
wealth Bank,  to  be  met  by  the  proceeds  of  such  negotiable  paper,  then  the 
Bank  of  the  Metropolis  is  entitled  to  retain  against  the  New  England  Bank 
for  the  balance  of  account  due  from  the  Commonwealth  Bank.^ 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 

1  CmcD.     United  atate9  v.  8tate  Bank, 6 Otto,  35;  Wool  v.  Boylaton  NaL 
Bank,  129  Mass.,  8(H). 
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Court  of  the  United  States  for  the  District  of  Columbia,  ait 
ting  for  the  county  of  Washington. 

It  was  the  same  case  which  was  before  this  court  at  Janu- 
aiy  term,  1843,  and  is  reported  in  1  How.,  284.  It  is  unneces- 
sary, therefore,  to  state  again  the  facts  of  the  case  which 
existed  prior  to  that  report. 

The  Supreme  Court  having  reversed  the  judgment  of  the  / 
Circuit  Court,  and  directed  it  to  award  a  venire  facias  de  novo^ 
the  cause  came  up  again  for  trial  in  the  Circuit  Court,  at 
March  term,  1844.  The  result  of  the  second  trial  was  a  judg- 
ment in  favor  of  the  New  England  Bank  for  114,245.24,  with 
interest  upon  parts  of  this  sum  from  various  times. 

The  evidence  offered  on  the  part  of  the  plaintiff,  and  also 
that  on  the  part  of  the  defendant,  are  stated  in  the  bill  of 
exceptions,  with  a  reference  to  a  great  number  of  letters  and 
accounts.  This  evidence  must  be  inserted  in  substance,  in 
order  to  render  intelligible  the  prayers  to  the  court.  The 
first  prayer  was  made  by  the  defendant,  and  does  not  appear 
to  have  been  excepted  to  by  the  plaintiff,  although  granted  by 
the  court ;  but  the  plaintiff  then  made  a  prayer  for  himself, 
which  was  also  granted  by  the  court,  and  excepted  to  by  the 
defendant,  and  upon  this  exception  the  case  came  up.  But 
the  case  cannot  be  fully  understood  without  spreading  all  this 
upon  the  report  of  it. 

Evidence  (m  the  part  of  the  plaintiffs  viz. :  the  New  England 

Bank, 

On  the  trial  of  this  cause,  the  plaintiffs,  to  maintain  the 
issue  on  their  part  joined,  offered  evidence  tending  to  show, 
that,  from  the  year  1884  to  the  year  1888,  there  had  been 
extensive  mutual  dealings  between  the  Bank  of  the  Metropo- 
lis, in  the  city  of  Washington,  and  the  Commonwealth  Bank,  a 
bank  in  Boston,  in  the  state  of  Massachusetts,  at  which  place 
the  plaintiff's  bank  is  also  situated ;  that  both  of  these  banks 
(the  Metropolis  and  the  Commonwealth)  were  selected  by 
the  government  of  the  United  States  as  deposit  banks,  and  in 
consequence  became  extensively  employed  as  agents  for  other 
banks,  and  for  individuals,  in  the  transmission  of  negotiable 
*2141  P^P^^  ^^^  collection  *in  the  manner  usual  among  such 
^  institutions;  that  the  usage  well  known  and  estab- 
lished universally  in  the  District  of  Columbia,  and  through- 
out this  country,  in  such  cases,  is  for  the  holder  of  negotiable 
paper  to  indorse  and  deliver  it,  without  any  consideration,  to 
a  bank  (or,  if  the  bank  is  the  holder,  to  another  bank),  to  be 
indorsed  and  delivered  by  such  bank  with  which  it  has  been 
BO  deposited  to  another  bank,  and  so  on  to  transmit  it  from 
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bank  to  bank  till  it  reaches  its  place  of  destination ;  that 
when  it  is  paid,  the  proceeds  are  credited  to  the  bank  by 
which  it  was  last  indorsed,  and  by  that  bank  to  its  indorser, 
and  so  on  back  to  the  owner ;  but  it  is  not  usual  for  the  banks 
to  remit  the  precise  amount  so  collected  at  the  time  of  such 
collections,  but  to  place  the  same  to  the  general  credit  of  the 
bank  from  which  it  was  received,  to  be  settled  by  drafts  or 
otherwise,  as  might  be  most  convenient  for  such  banks  respec- 
tively; and  in  case  of  non-payment,  the  costs  thereof  and 
postage  are  charged  from  the  one  bank  to  the  other  till 
the  owner  is  charged  therewith  ;  that  it  is  also  the  usage  and 
custom  of  the  banks  receiving  such  paper  to  treat  it  in  all 
respects  as  they  do  their  own  paper,  but  it  is  not  usual  for 
any  bank  to  purchase  negotiable  paper  from  another  bank. 
That  the  said  Bank  of  the  Metropolis  and  the  said  Common- 
wealth Bank  were  extensively  engaged  in  collecting  and 
remitting  to  each  other  for  collection,  on  account  of  other 
banks^and  individuals,  negotiable  paper,  deposited  with  either 
for  that  purpose,  and  in  that  business  they  conformed  to  the 
usage  aforesaid  in  the  mode  of  transmitting  such  paper  by 
indorsement,  and  also  in  the  mode  of  keeping  their  accounts 
of  such  business ;  and  it  was  the  uniform  practice  of  the  said 
Commonwealth  Bank,  in  transmitting  such  paper,  to  accom- 
pany the  same  with  a  letter,  advising  the  Bank  of  the  Me- 
tropolis that  it  was  "  forwarded  for  collection  "  (letters  copied 
in  pages  22,  &c.) ;  but  in  some  instances  they  transmitted 
negotiable  paper  by  letters  in  the  following  form  (copied  in 
pages  25,  &c.) ;  that  in  the  course  of  the  said  dealing 
between  the  said  two  banks,  repeated  instances  occurred  in 
which  the  Bank  of  the  Metropolis  directed  the  said  Common- 
wealth Bank  to  deliver  to  third  parties  negotiable  paper, 
which  had  been  forwarded  by  the  former  to  the  latter ;  and 
such  direction  was  complied  with,  and  the  paper  delivered 
according  to  such  order,  without  reference  to  the  state  of  the 
accounts  between  the  said  two  banks;  and  also,  that' either  of 
the  said  two  banks  drew  upon  the  other,  from  time  to  time,  or 
directed  remittances  to  be  made,  without  having  regard  to  the 
negotiiible  paper  which  had  been  before  them,  or  was  expected 
to  be  remitted  for  collection. 

♦21fil  '^^^y  fi^rther  offered  evidence  tending  to  show,  that, 
-■  during  *the  fall  of  the  year  1887,  the  plaintiffs,  being 
the  holders  of  certain  negotiable  paper  coming  due  in  the 
District  of  Columbia,  at  various  times  during  the  said  fall 
and  winter,  indorsed  and  delivered  such  paper  to  the  said 
Conimonwealtli  Bank,  without  consideration,  as  the  agent  of 
the  plaintiffs  for  that  purpose,  and  according  to  the  usage  and 
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custom  above  stated,  to  be  transmitted  by  said  Commonwealth 
Bank  to  the  said  District  for  collection ;  and  the  said  Com- 
monwealth Bank,  from  time  to  time,  as  it  received  the  said 
paper  from  the  plaintiflFs,  indorsed  and  delivered  the  same, 
without  consideration,  and  according  to  the  said  usage  and 
custom,  to  the  said  defendants,  and  in  delivering  them  to 
defendants,  they  advised  defendants  that  such  paper  was 
forwarded  for  collection. 

That  on  the  13th  day  of  January,  1888,  there  were  in  the 
hands  of  the  defendants  certain  bills  and  notes,  the  property  of 
the  plaintiffs,  and  which  had  been  indorsed  and  delivered  by 
plaintiffs  to  the  Commonwealth  Bank,  in  manner  and  according 
to  the  usage  and  custom  above  stated,  for  collection,  without 
consideration,  and  which  had  been  indorsed  by  the  last-men- 
tioned bank  to  the  Bank  of  the  Metropolis,  and  forwarded  to 
the  said  defendants  in  letters,  advising  them  in  every  instance 
that  the  said  paper  was  forwarded  for  collection ;  that  on  the 
said  13th  day  of  January,  1838,  the  said  Commonwealth  Bank 
gave  to  the  plaintiffs  an  order  in  writing,  addressed  to  the  de- 
fendants, as  follows  (copied  in  pages  27,  &c.) ;  that  the  said 
letter  was  immediately  forwarded  by  due  course  of  mail  to,  and 
received  by,  the  defendants ;  that  the  said  negotiable  paper 
amounts  to  the  sum  of  $4,466.75 ;  that  none  of  the  said  paper 
was  due  or  had  been  paid  to  the  defendants  at  the  time  of  the 
receipt  by  them  of  said  order  of  the  13th  January,  1888,  except 
the  sum  of  $241.01,  and  that  sum  had  been  carried  to  the 
credit  of  the  Commonwealth  Bank  in  the  general  account  with 
said  bank,  and  that  the  residue  of  the  said  paper  was  afterwards, 
and  before  the  bringing  of  this  suit,  paid  to  the  said  defend- 
ants ;  that  the  said  negotiable  paper,  in  the  said  order  of  the 
18th  January,  1838,  mentioned,  was  part  of  the  paper  indorsed 
and  delivered  in  the  fall  of  1837,  as  above  stated,  to  the  Com- 
monwealth Bank  by  the  plaintiffs,  according  to  the  usage  and 
custom  above  stated,  without  consideration,  to  be  collected  for 
the  plaintiffs,  according  to  the  said  usage  and  custom,  and 
was,  at  the  time  of  such  delivery,  and  ever  after,  the  property 
of  the  plaintiffs. 

And  the  plaintiffs  further  offered  in  evidence  the  following 
deposition  of  Charles  Hood,  viz.: — 

*2161  '*^'  Charles  Hood,  now  of  Dorchester,  in  the  county 
-■  of  Norfolk,  *in  Massachusetts,  formerly  of  the  city  of 
Boston,  in  the  county  of  Suffolk,  on  oath  depose  and  say,  that 
I  was  cashier  of  the  Commonwealth  Bank  from  the  time  of  its 
commencing  U)  the  time  of  its  closing  business;  said  bank 
aaving  been  a  bank  established  by  law  in  the  Commonwealth 
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of  Massachusetts,  and  having  transacted  business  in  Boston. 
I  further  depose  and  say,  that  the  papers  exhibited  by  me  to 
the  magistrate  taking  my  deposition,  for  the  purpose  of  being 
annexea  thereto,  and  marked  A,  B,  and  C  (copied  in  pages 
88,  &c.),  are  original  accounts  current  rendered  by  the  Bank 
of  the  Metropolis,  in  Washington  city,  to  said  Commonwealth 
Bank. 

"  The  said  papers  are  all  the  accounts  rendered  by  the  said 
Bank  of  the  Metropolis  to  the  said  Commonwealth  Bank,  which 
I  can  now  find ;  said  Bank  of  the  Metropolis  rendered  one  or 
more  accounts  subsequent  to  these,  which  I  cannot  find,  the 
same  having  been  lost  or  mislaid.    I  cannot  find  any  previous 
account  rendered  by  said  Bank  of  the  Metropolis.     The  prin- 
cipal part  of  the  items  on  the  credit  side  of  said  account  con- 
sists of  checks  and  drafts  drawn  by  said  Bank  of  the  Metropolis 
on  said   Commonwealth    Bank;   each  draft  or  check   being 
indicated  in  the  account  by  its  number.    I  further  depose  and 
say,  that  there  was  not,  to  my  knowledge,  at  any  time  any 
agreement  or  understanding  between  said  two  banks,  that  the 
balances  due,  from  time  to  time,  from  one  bank  to  the  other, 
should  be  suflFered  to  remain  in  the  hands  of  either,  to  be  met 
by  the  proceeds  of  negotiable  paper  already  transmitted,  or 
expected  to  be  transmitted,  in  the  usual  course  of  business 
between  them.     If  there  had  been  any  such  understanding  or 
agreement  between  said  banks,  I  have  not  the  least  doubt  I 
should   have   known   it.     There  was   no   usage   or  practice 
between  said  banks  to  allow  any  such  balances  due  to  the 
Commonwealth  Bank  to  remain  undrawn  for,  to  be  met  by 
the  proceeds  of  negotiable  paper  transmitted,  or  expected  to 
be  transmitted.     I  do  not  know  of  any  usage  or  practice  on 
the  part  of  the  Bank  of  the  Metropolis  to  allow  balances  due 
to  said  bank  from  the  Commonwealth  Bank  to  remain  undrawn 
for,  to  be  met  by  proceeds  of  paper  transmitted,  or  to  be  trans- 
mitted, in  the  usual  course  of  business  between  said  banks. 
I  further  depose  and  say,  that,  in  fact,  the  Commonwealth 
Bank  drew  on  the  Bank  of  the  Metropolis  for  its  balances  as 
often  as  its  business  or  convenience  required,  without  reference 
to  the  negotiable  paper  held  at  the  time,  or  expected  to  be 
transmitted  in  the  usual  course  of  business,  for  payment  or 
collection,  between  said  banks.     This  practice  was  uniform. 
I  further  depose  and  say,  that,  in  pursuance  of  an  understand- 
ing between  said   banks,  each  of   them  occasionally  r«2i7 
overdrew  *upon  the  other,  as  its  convenience  required.  *■ 
I  further  depose  and  say,  the  two  papers  exhibited  by  me  to 
the  magistrate  taking  this  deposition,  for  the  purpose  of  being 
annexed  thereto,  marked  D,  £  (copied  in  page  55,  &c.),  are 
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true  copies  of  letters  transmitted  by  said  Commonwealth  Bank 
to  said  Bank  of  the  Metropolis,  at  or  about  the  time  of  iheir 
respective  dates.  I  further  depose  and  say,  that  the  said  two 
banks  were,  among  others,  originally  selected  as  deposit  banks 
by  the  government.  The  deposit  banks  became  extensively 
the  agents  of  other  banks  and  institutions,  for  the  purpose  of 
making  collections  in  various  and  distant  parts  of  the  United 
States.  It  has  never  been  the  practice  of  banks,  as  far  as  I 
know,  to  purchase  negotiable  paper  held  by  other  banks,  and 
take  the  indorsement  of  such  other  banks,  or  without  such 
indorsement.  "Chablbs  Hood." 

The  plaintifGs  also  offered  in  evidence  a  great  number  of 
letters  and  accounts  which  had  been  transmitted  between  the 
Bank  of  the  Metropolis  and  the  Commonwealth  Bank. 

The  evidence  offered  on  the  part  of  the  Bank  of  the  Metro- 
polis was  as  follows : — 

^*  And  the  said  defendants,  in  order  to  maintain  and  prove 
the  issue  on  their  part,  gave  to  the  jury  competent  and  legal 
evidence  tending  to  prove  that  it  is  and  has  long  been  the 
uniform  practice  and  usage  of  the  banks  in  the  District  of 
Columbia,  when  commercial  paper  is  transmitted  to  it  for 
collection  by  banks  or  individuals,  when  indorsed  by  the  party 
80  remitting  it,  and  in  the  absence  of  information  that  any 
other  person  or  party  has  an  interest  therein,  to  treat  and  deal 
with  the  party  so  making  the  remittance  as  the  owner  of  the 
same,  the  proceeds,  when  received,  are  credited  to  his  account, 
and  he  is  charged  in  said  account  with  all  the  expenses  attend- 
ing the  same,  as  costs,  protests,  postage,  &c.  That  this  usage 
and  practice  uniformly  prevailed  in  the  dealings  between  the 
said  Commonwealth  Bank,  and  the  Bank  of  the  Metropolis ; 
that  they  mutually  transmitted  funds  and  paper  of  different 
kinds  to  each  other,  government  drafts,  certificates  of  deposit, 
bills,  notes,  and  drafts  of  private  individuals ;  that  all,  of  every 
description,  were  carried  into  the  general  accounts  current 
between  the  two  institutions,  which  are  both  banking  institu- 
tions, regularly  and  duly  chartered,  and  engaged  exclusively 
in  the  business  of  banking ;  that,  in  the  account  current,  each 
bank  was  regularly  credited  by  the  other  with  the  proceeds  of 
all  such  commercial  paper  thus  received  by  it  from  the  other, 
when  collected,  and  charged  with  the  costs  of  collection,  pro- 
fnoiQ-i  tests,  and  postage  connected  with  the  same.  That  on 
^^^J  the  13th  *of  January,  1838,  the  said  Bank  of  the 
Metropolis  was  in  the  possession  of  the  bills,  drafts,  notes,  &c.| 
being  all  commercial  and  negotiable  paper,  enumerated  and 
mentioned  in  the  said  letter  from  C.  Hood  of  that  date,  the  same 
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having  been,  from  time  to  time,  transmitted  by  said  Common* 
wealth  Bank  to  said  Bank  of  the  Metropolis,  in  the  course  of 
their  said  mutual  dealings  and  business,  in  letters  ;  which  let- 
ters from  said  Commonwealth  Bank,  so  far  as  they  are  deemed 
material,  are  as  follows  (copied  in  the  record).  That  each  of 
8aid  drafts,  bills,  notes,  &c.,  was  indorsed  by  the  payees  thereof, 
respectively,  to  the  New  England  Bank,  specially  indorsed  by 
the  cashier  of  said  New  England  Bank  to  the  cashier  of  the 
Commonwealth  Bank,  and  by  him  likewise  specially  indorsed 
to  the  cashier  of  the  Bank  of  the  Metropolis ;  that  the  same 
had  all  been  transmitted  within  the  two  or  three  months  pre- 
ceding the  said  18th  of  January;  that  all  said  paper  was 
indorsed  and  transmitted  in  the  same  form  in  which  paper  the 
property  of  the  bank  remitting  the  same  was  indorsed  and 
sent.  That  the  said  Commonwealth  Bank  failed,  and  became 
publicly  insolvent,  early  in  January,  1838,  before  the  said  let- 
ter of  the  18th  of  January  was  written ;  that  said  letter  con- 
tained and  gave  the  first  information,  or  notice,  ever  received 
by  the  Bank  of  the  Metropolis,  that  said  New  England  Bank 
was,  or  claimed  to  be,  the  owner  of  said  paper  so  held  by  the 
Bank  of  the  Metropolis.  That  the  accounts  between  said 
parties,  so  kept  as  aforesaid,  were  regularly  received  by,  and 
transmitted  from,  said  banks  respectively  (the  Commonwealth 
and  Metropolis  Banks),  and  no  objection  was  ever  made  to 
the  form  or  manner  thereof,  the  last  of  which  is  here  inserted 
(A,  defendants'  statement,  copied  in  the  record) ;  that  the 
balances  were  sometimes  large,  sometimes  small,  sometimes  in 
favor  of  the  one,  sometimes  of  the  other ;  that  on  the  24th  of 
November,  1887,  the  balance  was  in  favor  of  the  Common- 
wealth Bank  to  the  amount  of  $2,200;  that  at  the  time  the 
said  letter  of  18th  of  January,  1838,  was  written  and  received, 
the  balance  due  to  the  Bank  of  the  Metropolis  was  $3,541.17}." 

Defendants'  Prayer. 

Whereupon  the   defendants,  by  their  counsel,  prayed  the 
court  to  instruct  the  jury, — 

That  if,  from  the  evidence  aforesaid,  they  shall  find  that  the 
course  of  dealing  between  the  said  Commonwealth  Bank  and 
the  Bank  of  the  Metropolis,  as  stated  in  said  evidence,  actually 
existed,  and  had  continued  for  several  years  prior  to  January, 
1888 ;  that  their  dealings  had  been  mutual  and  extensive ;  that 
accounts  current  existed  between  them,  in  which  they  r«oiQ 
were  respectively  *credited  with  the  proceeds  of  all  ^ 
notes,  bills,  drafts,  &c.,  transmitted  to  the  other  for  collection 
when  the  same  were  received,  and  charged  with  ail  the 
expenses  attending  the  same,  as  postiige,  costs  of  prot(»sts,  &c. ; 
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that  from  time  to  time  such  accounts  were  regularly  trans- 
mitted from  each  to  the  other,  which  accounts  were  mutually 
acquiesced  in  without  objection ;  that  the  balances  on  the 
account  current  fluctuated  from  time  to  time,  according  to  the 
amount  of  money,  bills,  notes,  &c.,  remitted;  that  upon  the 
credit  of  such  negotiable  paper  thus  transmitted  or  expected 
to  be  sent,  or  upon  the  credit  of  such  mutual  dealings,  each 
party  was  in  the  practice  of  drawing  and  accepting  drafts  and 
orders  on  or  by  the  other;  that  said  banks  uniformly  received 
the  notes,  bills,  drafts,  &c.,  transmitted  by  the  other  for  col- 
lection, and  always  regarded  and  treated  them  as  the  property 
of  the  other;  that  the  notes,  drafts,  and  bills  enumerated  in 
the  letter  from  C.  Hood  to  G.  Thomas  of  the  13th  of  January, 
1838,  were  all  so  received,  regarded,  and  treated ;  that  the 
defendants  had  no  notice  or  knowledge,  until  the  receipt  of 
said  letter  of  the  18th  of  January,  1838,  that  said  Common- 
wealth Bank  was  not  the  absolute  and  only  owner  of  the  same, 
or  that  plaintiffs  had  any  interest  in,  or  claim  to,  the  same ; 
that  said  Commonwealth  Bank  became  insolvent  some  few 
days  prior  to  the  said  13th  of  January,  1838,  at  which  time 
the  Bank  of  the  Metropolis  had  in  its  possession,  so  held  and 
received  in  th^  course  of  said  mutual  business,  the  notes,  bills, 
&c.,  mentioned  in  said  letter  of  18th  of  January,  1838 ;  that 
in  the  couree  of  said  mutual  business,  it  was  the  practice  and 
usage  of  each  of  said  banks  (the  Commonwealth  and  Metropo- 
lis) to  draw  upon  the  other,  as  its  exigencies  or  conveniences 
required,  even  beyond  the  amount  of  the  balances  then  due  to 
it  on  general  account,  which  drafts  it  was  also  their  usage  and 
practice  to  accept  and  pay  on  the  credit  of  anticipated  remit- 
tances of  negotiable  paper  or  funds,  or  on  the  credit  of  such 
mutual  dealings  and  course  of  business ;  and  it  was  also  the 
practice  and  usage  of  both  said  banks  to  suffer  and  permit 
ascertained  balances  to  lie  undrawn  for  on  the  same  cre<lits; 
that  at  the  time  the  said  Commonwealth  Bank  became  insol- 
vent, and  when  said  letter  of  January  18th,  1838,  was  written 
and  received,  there  was  a  balance  of  $2,900  or  other  sum  due 
on  said  general  account  from  said  Commonwealth  Bank  to  the 
Bank  of  the  Metropolis ; — then  the  defendants  were  entitled 
to  hold  and  retain  the  said  notes,  drafts,  bills,  &c.,  so  in  their 
possession,  and  the  proceeds  of  the  same,  when  received,  until 
the  tender  or  payment  of  such  balance ;  and  the  plaintiflfe  are 
not  entitled  to  recover  in  this  action,  until  they  show,  to  the 
•2201  satisfaction  of  the  jury,  that  before  action  brought  *such 
J  balance  was  paid  or  tendered  to  said  defendants.  Which 
was  given. 
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Defendants^  Bill  of  JExceptions, 

And  thereupon,  and  after  the  court  had  given  the  said 
instruction  to  the  jury  on  the  prayer  of  said  defendants,  the 
plaintiff  prayed  the  court  to  instruct  the  jury,  that  if,  from  the 
evidence  aforesaid,  the  jury  shall  find  that  the  notes  mentioned 
in  the  said  letter,  dated  the  18th  day  of  January,  1838,  from 
Charles  Hood,  cashier  of  the  Commonwealth  Bank,  to  George 
Thomas,  cashier  of  the  Bank  of  the  Metropolis,  were  received 
by  the  said  Commonwealth  Bank  from  the  said  plaintiffs, 
and  were  at  the  time  of  such  receipt  the  property  of  the 
plaintiffs. 

That  they  were  deposited  by  the  plaintiffs  with  the  said 
Commonwealth  Bank,  to  be  transmitted  by  it  for  collection 
only. 

That  the  said  Commonwealth  Bank  received  the  said  notes 
only  as  the  agent  of  the  plaintiffs,  and  without  giving  any 
consideration  lor  them,  or  receiving  any  compensation  as  such 
agent  to  transmit  them  for  collection,  and  never  had  any  right, 
title,  or  interest  in,  or  claim  or  lien  upon,  the  said  notes,  except 
as  agent  as  aforesaid. 

That  the  said  Commonwealth  Bank,  as  agent  as  aforesaid, 
and  not  otherwise,  did  in  fact  transmit  the  said  li^es  to  said 
defendant  for  collection  only.  • 

That  the  said  notes  were  indorsed  by  the  cashier  of  the 
plaintiffs,  as  cashier,  and  by  the  cashier  of  the  said  Common- 
wealth Bank,  as  cashier,  in  the  mode  and  form  commonly  used 
by  banks  in  the  United  States  in  the  transmission  of  negotia- 
ble paper  deposited  with,  and  transmitted  through,  such  banks 
for  collection. 

That  the  usage  to  deposit  in  one  bank  such  paper  so 
indorsed  to  be  transmitted,  and  for  such  deposit  bank  to 
indorse  such  paper  in  the  manner  aforesaid,  and  to  transmit 
the  same  so  indorsed  to  another  bank,  is  a  common  usage 
throughout  the  United  States,  and  that  the  custom  so  to 
indorse  such  negotiable  paper  is  universal. 

That  the  Bank  of  the  Metropolis  and  the  said  Common- 
wealth Bank  were  extensively  engaged  as  the  agents  of  other 
banks,  and  with  each  other,  in  the  transmission  for  collection 
and  in  the  collection  of  negotiable  paper  belonging  to  third 
parties,  in  the  years  1836  and  1837,  in  various  and  distant 
parts  of  the  United  States ;  and  that  the  common  form  of 
indorsement  used  in  the  transmission  of  such  negotiable 
paper  by  the  said  Commonwealth  Bank  and  the  Bank  r«ooi 
of  the  Metropolis  was  such  as  was  *used  by  the  said  *- 
Commonwealth  Bank  in  the  indorsement  and  transmission  of 
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said  notes,  for  the  proceeds  of  which  this  suit  is  brought ;  and 
that  neither  of  the  said  banks,  under  the  said  usage  and  cus- 
tom, held  the  other  liable  upon  such  indoraement. 

That  the  said  notes  last  mentioned  were  transmitted  to  the 
said  Bank  of  the  Metropolis  in  letters,  notifying  the  defend- 
ants that  they  were  transmitted  for  collection  in  the  form  com- 
monly used  by  said  banks  in  transmitting  negotiable  paper 
for  collection,  and  with  no  other  intention  as  to  who  was  the 
real  owner  of  such  negotiable  paper ;  then  it  is  competent  for 
the  jury  to  infer,  from  the  facts  aforesaid,  that  the  defendants 
had  notice  that  the  said  paper  was  transmitted  by  the  said 
Commonwealth  Bank  as  agent,  and  not  as  the  owner  thereof. 
And  if  the  jury  shall  so  find,  then  the  plaintiff  is  entitled  to 
recover,  notwithstanding  the  jury  shall  find  that  the  said 
Commonwealth  Bank  and  the  Bank  of  the  Metropolis  treated 
each  other  as  the  true  owners  of  the  paper  so  remitted ;  and 
notwithstanding  they  shall  further  find  that  balances  were, 
from  time  to  time,  suffered  to  remain  in  the  hands  of  each 
other,  to  be  met  by  the  proceeds  of  negotiable  paper  depos- 
ited, or  expected  to  be  transmitted,  in  the  usual  coifl^e  of 
dealing  between  them;  and  notwithstanding  the  course  of 
dealing  stated  in  the  instruction  heretofore  given  at  the 
instance  qf^he  defendants. 

To  the  giving  of  which  instruction,  as  prayed,  the  counsel 
for  the  /defendant  objected ;  but  the  court  overruled  such 
objection,  and  instructed  the  jury  as  requested ;  to  which  the 
defend|tnt  by  his  counsel  excepts,  and  prays  the  court  to  seal 
this  bill  of  exceptions,  which  is  accordingly  done,  this  sixth 
day  of  September,  1844. 

W.  Cbanch,  [seal.] 

Jambs  S.  Mossbll.  [sbal.] 

Upon  this  exception,  the  case  came  up  to  this  court. 
It  was  argued  by  Mr.  Ooxe^  for  the  plaintiff  in  error,  and 
Mr.  Bradley^  for  the  defendant  in  error. 

Mr.  Coxe^  for  the  plaintiff  in  error. 

This  cause  was  before  this  court  in  1843,  and  is  reported 
in  1  Howard,  234. 

The  proceedings  remain  as  they  originally  stood.  The  evi- 
dence on  the  second  trial  is  supposed  to  be  substantially  the 
same  as  on  the  first. 

On  the  former  argument,  this  court  decided,  that,  wherever 

a  banker  has  advanced  money  to  another,  he  has  a  lien  on  all 

♦2221  ^^^   paper  securities  which  are  in   his  hands  for  the 

^  amount  of  *his  general  balance,  unless  such  securitiefi 
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were  delivered  to  him  under  a  particular  agreement.  1  How., 
289.  That  the  paper  in  question  was,  however,  the  property 
of  the  New  England  Bank,  and  was  indorsed  and  delivered 
to  the  Commonwealth  Bank  for  collection,  without  considera- 
tion, as  its  agent,  in  the  ordinary  course  of  business,  it  being 
usual,  and  indeed  necessary,  so  to  indorse  it  in  order  to  enable 
the  agent  to  receive  the  money.  Yet  the  possession  of  the 
paper  was  primd  fade  evidence  that  it  was  the  property  of 
the  last-mentioned  bank ;  and,  without  notice  to  the  contrary, 
the  plaintiff  in  error  had  a  right  so  to  treat  it,  and  was  under 
no  obligation  to  inquire  whether  it  was  held  as  agent  or 
owner.     Id. 

The  instructions  asked  of  the  court  by  the  parties  respec- 
tively are  found  in  the  present  record,  pp.  31-83.  The  court 
gave  both,  as  asked.  In  the  defendant  s  statement,  the  facts 
given  in  evidence  are  detailed.  In  the  instruction  given  at 
the  instance  of  plaintiff,  some  portion  of  these  facts  is  stated. 
The  main  difference  between  the  two  seems  to  consist  in  this: 
In  the  defendant's  prayer,  the  supposed  state  of  facts  to  be 
found  by  the  jury  includes  this, — "  that  the  defendant  had  no 
notice  or  knowledge,  until  the  receipt  of  said  letter  from  C. 
Hood  to  G.  Thomas,  of  the  13th  January,  1838,  that  said 
Commonwealth  Bank  was  not  the  absolute  and  only  owner  of 
the  same,  or  that  plaintiff  had  any  interest  in  or  claim  to  the 
same." 

In  the  plaintiff's  prayer,  the  court  is  called  upon  to  instruct 
the  jury,  that  "it  is  competent  for  them  to  infer,  from  the 
facts  aforesaid,  that  the  defendant  had  notice  that  the  said 
paper  was  transmitted  by  the  Commonwealth  Bank  as  agent, 
and  not  as  the  owner ;  "  and  so  finding,  their  verdict  should 
be  for  plaintiff. 

The  main,  if  not  the  entire  ground  upon  which  the  plain- 
tiff below  rested,  to  establish  this  fact  of  notice,  is  the  usage 
to  deposit  in  one  bank  indorsed  paper  to  be  transmitted  to  a 
distant  bank  for  collection,  and  for  the  bank  with  whom  such 
deposit  is  made  to  indorse  and  transmit  the  same,  as  was  done 
in  this  case. 

The  prayer  to  the  court  below,  offered  on  the  part  of  the 
Bank  of  the  Metropolis,  was  in  nearly  the  words  of  this  court 
in  the  former  case.  (^Mr.  Coxe  then  read  and  compared  the 
prayer  with  the  opinion  of  the  court  in  1  How.,  234.) 

Mr.  Bradley^  for  the  defendant  in  error,  laid  down  the  fol- 
lowing propositions : — 

1st.  There  was  evidence  to  go  to  the  jury  to  sustain  each 
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one  of  the  propositions  stated  in  the  prayer  granted  by  the 
•Circuit  Court,  and  the  granting  of  which  is  alleged  as  error. 

2d.  The  inference  which  the  court  instructed  the  jury  it 
was  competent  for  them  to  draw  was  fully  justified  by  those 
propositions.     And, 

8d.  If  that  inference  was  drawn  by  the  jury,  the  instruction 
of  the  court  was  right. 

In  maintaining  these  propositions,  it  is  proposed  to  show, — 

1st.  That  the  Commonwealth  Bank  was  the  agent  of  the 
defendant  in  error  for  a  particular  purpose,  in  the  course  of  a 
well-known  and  long-established  business,  the  usages  of  which 
required  the  employment  of  sub-agents,  who  are  responsible 
directly  to  the  principal,  and  the  plaintiff  in  error  was  sub- 
agent. 

2d.  That  no  agreement  or  understanding  between  the 
agents  could  destroy,  or  in  any  manner  impair,  the  rights  of 
the  principal,  he  being  known,  and  not  a  party  or  privy  to 
such  agreement. 

8d.  That  no  lien  could  have  existed  in  favor  of  the  plaintifb 
in  error  for  any  balance,  general  or  otherwise,  due  to  them 
from  their  correspondent,  the  Commonwealth  Bank,  which 
could  attach  to  the  negotiable  paper,  or  the  proceeds  thereof, 
of  the  defendants  in  error,  forwarded  to  them  by  that  bank  for 
collection,  in  the  course  of  the  regular  business  of  collecting. 

4th.  There  is  abundant  evidence  to  show,  that  the  sub- 
agents,  the  plaintiflfe  in  error,  knew,  or  might  and  ought  to 
have  known,  that  they  were  not  the  property  of  the  Common- 
wealth Bank,  but  had  been  forwarded  for  account  of  others. 
And, 

There  is  no  error  in  the  instruction  given  by  the  Circuit 
Court. 

On  the  first  proposition,  Mr,  Bradley  cited  9  East,  12 ;  7 
Bing.,  284;  6  Mass.,  430;  19  Ves.,  299;  1  Rose,  154,  248, 
232 ;  1  Bos.  &  P.,  648,  546. 

The  Commonwealth  Bank  was  an  agent  in  the  course  of  a 

well-understood  and  long-established  business,  the  course  of 

which    required    the   employment  of  sub-agents.     Its  whole 

authority  was  .to  appoint  a  sub-agent.     Triplett  v.  Bank  of 

Washington,  1  Pet.,  28,  30,  35. 

The  known  usages  of  trade  and  business  often  become  the 
true  exponents  of  the  nature  and  extent  of  an  implied  autho- 
rity ;  for  in  all  such  cases  the  presumption  is,  the  agency  is  to 
be  exercised  according  to  the  practices  which  are  allowed  and 
justified  by  such  usages,  &c.  2  Kent  Com.,  lect.  41,  pp.  614, 
616  (4th  ed.);  WiUhire  v.  Sim9y  1  Campb.,  258:  Young  v. 
Hole,  4  Scott,  489. 
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*A  person  who  employs  a  broker  must  be  supposed  to  give 
him  authority  to  act  as  other  brokers  in  like  cases.  Daltan 
V.  Tatham,  10  Ad.  &  E.,  27,  29,  80. 

A  person  who  employs  a  broker  on  the  stock  exchange 
impliedly  gives  him  authority  to  act  in  accordance  with  the 
rules  there  established,  though  such  principal  may  be  ignorant 
of  the  rules. 

Every  authority  as  agent  carries  with  it  or  includes  all  the 
powers  which  are  necessary  or  proper  or  usual  as  a  means  to 
effectuate  the  purposes  for  which  it  was  created.  In  every 
case  it  embraces  the  appropriate  means  to  accomplish  the  end. 
Ekins  V.  Macklish,  Amb.,  184,  186 ;  Paley  Ag.  (Lloyd's),  198, 
note,  290,  291 ;  1  Livermore,  108, 104 ;  Story  Ag.,  §§  97,  85. 

And  in  many  cases  the  power  to  delegate  his  authority  is 
implied  from  the  ordinary  custom  of  trade,  or  it  is  understood 
by  the  parties  to  be  the  mode  in  which  the  particular  business 
would  or  might  be  done.  Story  Ag.,  §  14,  cites  Coles  v.  Tre- 
cothick,  9  Ves.,  234,  51,  52 ;  1  Bell  Com.,  887-891 ;  Shipley  v. 
Kifmevy  1  Mau.  &  Sel.,  484;  Cockran  v.  Irlarn,  2  Id.,  301,  308, 
note ;  Laussatt  v.  Lippincott^  6  Serg.  &  R.  (Pa.),  386 ;  John- 
son v.  Cunningham^  1  Ala.,  N.  S.,  249.  And  wherever  any 
express  or  implied  authority  to  appoint  a  sub-agent  is  given 
or  allowed  by  the  principal,  a  privity  is  created  between  them. 
Livermore,  ch.  2,  §  4,  pp.  56-59 ;  Story,  201 ;  Goswell  v. 
JDunkley^  1  Str.,  681 ;  and  see  Brandy  v.  CoswelU  2  Bos.  &  P., 
488 ;  Cockran  v.  Irlaniy  2  Mau.  &  Sel.,  301,  303,  note ;  Mer- 
rick V.  Barnard^  1  Wash.  C.  C,  479 ;  Foster  v.  Preston^  8  Cow. 
(N.  Y.),  198. 

Second  point.  That  no  agreement  or  understanding  between 
the  agents  could  destroy,  or  in  any  manner  impair,  the  rights 
of  the  principal,  he  being  known  and  not  a  party  or  privy  to 
such  agreement.  10  Ad.  «fc  E.,  27,  29,  80 ;  1  Pet.,  25 ;  16 
Wend.  (N.  Y.),  486  ;  22  Id.,  216  et  seq. ;  12  Conn.,  303. 

8d.  That  up  lien  could  have  existed  in  favor  of  the  plain- 
tiffs in  error  for  any  balance,  general  or  otherwise,  due  to  them 
from  their  correspondent,  the  Commonwealth  Bank,  which 
could  attach  to  the  negotiable  paper,  or  the  proceeds  thereof, 
of  the  defendants  in  error,  forwarded  to  them  by  that  bank 
for  collection,  in  the  course  of  the  regular  business  of  collect- 
ing. Storv,  Agency,  §  860  and  cases  there  cited ;  Id.,  §§  862, 
879,  881.  " 

Upon  the  4th  point,  Mr.  Bradley  entered  into  a  minute 
examination  of  the  letters  and  accounts. 

The  grounds  of  the  former  decision  were  two. 

Ist.  That  the  Bank  of  the  Metropolis  received  the  paper 
without  any  notice  that  it  was  the  property  (^f  a  third  perH<  >n, 
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and  treated  it  as  if  the  Commonwealth  Bank  was  the  true 
owner,  *and  was  therefore  factor,  broker,  or  banker,  of  the 
Commonwealth  Bank. 

2d.  That  balances  were  from  time  to  time  suffered  to  re- 
main in  the  hands  of  these  banks  respectively,  to  be  met  by 
the  proceeds  of  negotiable  paper  deposited  or  expected  to  be 
transmitted  in  the  usual  course  of  dealing  between  them. 

But  there  is  abundant  evidence  in  the  present  record  to 
show, — 

1st.  Notice. 

2d.  That  they  drew  without  regard  to  the  balances,  and 
also  without  regard  to  the  negotiable  paper. 

1.  As  to  evidence  of  notice. 

1st.  The  forms  of  the  indorsements  showed  that  there  was 
a  bank  before  the  Commonwealth  Bank,  and  it  ^^is  not  usual 
for  any  bank  to  purchase  negotiable  paper  from  another  bank." 

2d.  All  this  paper  was  transmitted  in  letters  notifying  the 
Bank  of  the  Metropolis  that  it  was  "  forwarded  for  collection,** 
while  in  regard  to  other  paper  they  adopted  a  di£Ferent  form. 

8d.  The  usage. 

4th.  That  the  parties  did  not  hold  each  other  liable  on  the 
indorsements. 

6th.  That  they  were  indorsed  and  forwarded  by  the  Com- 
monwealth Bank  to  the  Bank  of  the  Metropolis,  without 
consideration,  and  with  notice  that  they  were  for  collection, 

2.  They  drew  without  regard  to  the  balances,  and  therefore 
advances  were  not  made  on  the  faith  of  the  notes.  This  is 
shown  by  the  accounts  current  between  the  parties,  by  the 
correspondence  between  the  cashiers,  and  by  the  deposition  of 
Mr.  Hood,  all  of  which  are  in  the  record. 

Mr.  Coxe^  \\\  reply,  said  that  this  court  had  formerlv  decided, 
that  unless  the  Bank  of  the  Metropolis  had  notice  of  the  own- 
erahip  of  the  bills,  it  had  a  right  to  hold  them  for  its  lien. 
Was  there  such  notice?  The  plaintifGs  below  had  tried  to 
make  it  out,  but  only  made  out  such  a  usage  as  had  appeared 
to  this  court  on  the  former  trial.  All  the  five  points  discussed 
by  the  counsel  on  the  opposite  side  were  before  the  court  in 
the  former  cfce. 

{Mr,  Coxe  then  made  an  examination  of  them  in  order  to 
show  this.) 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  was  before  the  court  at  January  term,  1843,  and 
ifl  reported  in  1  How.,  234.  The  judgment  of  the  Circuit 
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Court  was  then  reversed,  and  the  case  remanded,  with  direc- 
tions to  award  a  ventre  facias  de  novo, 

•Upon  the  second  trial  some  additional  testimony  r«oof{ 
appears  to  have  been  offered,  and  two  instructions  given  ^ 
by  the  court  to  the  jury,  one  upon  the  prayer  of  the  defendant, 
the  other  upon  the  prayer  of  the  plaintiff,  to  the  last  of  which 
the  defendant,  who  is  now  the  plaintiff  in  error,  excepted ; 
and  the  judgment  of  the  Circuit  Court  being  against  hira,  he 
has  again  brought  the  case  here  by  writ  of  error. 

The  opinion  expressed  by  this  court  in  reversing  the  former 
judgment  and  remanding  the  case  is  summed  up  in  the  follow- 
ing paragraph,  in  1  How.,  240 : 

"  If,  therefore,'*  say  the  court,  "  the  jury  find  that  the  course 
of  dealing  between  the  Commonwealth  Bank  and  the  Bank  of 
the  Metropolis  was  such  as  is  stated  in  the  testimony ;  that 
they  always  appeared  to  be  and  treated  each  other  as  the  true 
owners  of  the  paper  mutually  remitted,  and  had  no  notice  to 
the  contrary;  and  that  balances  were  from  time  to  time 
suffered  to  remain  in  the  hands  of  each  other,  to  be  met  by 
the  proceeds  of  negotiable  paper  deposited  or  expected  to  be 
transmitted  in  the  usual  course  of  dealing  between  them,  then 
the  plaintiff  in  error  is  entitled  to  retain  for  the  amount  due 
on  the  settlement  of  the  account." 

The  only  question  now  open  upon  this  second  writ  of  error 
is,  whether  the  Circuit  Court,  in  their  instructions  to  the  jury, 
have  conformed  to  this  opinion.  We  have  examined  them 
with  a  good  deal  of  care,  and  regret  to  find  them  so  compli- 
cated and  involved,  that  we  have  some  difficulty  in  ascertain- 
ing the  meaning  of  the  Circuit  Court.  It  would  seem  to  be 
almost  impossible  for  a  jury  acting  under  such  instructions  to 
comprehend  distinctly  the  issues  of  fact  upon  which  they  were 
to  find  their  verdict.  Indeed,  as  we  understand  these  two 
instructions,  the  last  paragraph  in  the  second  seems  to  this 
court  to  be  inconsistent  with  the  direction  contained  in  the 
first.  And  if  the  last  instruction  stood  by  itself,  without  any 
reference  to  the  first,  it  might  perhaps  be  construed  to  be 
substantially  the  same  with  the  directions  given  by  the  Circuit 
Court  at  the  former  trial,  which  were  reversed  upon  the 
former  writ  of  error. 

It  is  not  usual  in  remanding  a  case  to  state  in  the  opinion 
of  this  court  the  particular  manner  in  which  the  instructions 
to  the  jury  should  have  been  framed,  but  to  state  in  the  opin- 
ion the  principles  of  law  which  govern  the  ease  as  it  appears 
in  the  record,  and  leave  it  to  the  Circuit  Court  to  apply  them 
to  the  case,  as  it  may  appear  in  evidence  upon  the  second  trial, 
in  such  manner  and  lorm  as  it  may  thiuK  advisable.     Fiom 
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the  manner,  however,  in  which  the  directions  of  the  Circuit 
Court  appear  in  the  record  before  us,  upon  the  trial  under  the 
*2271  "^*^^^*®'  ^®  "^^y  perhaps  prevent  future  difficulty  by 
J  stating  the  *form  in  which  instructinns  to  the  jury 
might  have  been  given  so  as  to  carry  into  effect  the  opinion 
of  this  court,  and  enable  the  jury  to  understand  more  clearly 
the  points  in  issue  before  them.  Of  course  we  do  not  mean 
to  prescribe  this  form  to  the  Circuit  Court  when  the  case 
again  comes  before  it,  because  the  testimony  then  oflfered  may 
differ  materially  from  that  now  contained  in  the  record.  But 
if,  instead  of  the  complex  instructions  under  which  the  case 
was  decided  at  the  last  trial,  the  following  diiections  had  been 
given,  it  would  have  conformed  to  the  opinion  of  this  court 
when  the  case  was  formerly  before  it,  and  at  the  same  time 
have  enabled  the  jury  to  understand  more  distinctly  the 
matters  of  fact  in  dispute  between  the  parties,  and  submitted 
to  them  for  decision : 

1.  If,  upon  the  whole  evidence  before  them,  the  jury  should 
find  that  the  Bank  of  the  Metropolis,  at  the  time  of  the  mu- 
tual dealings  between  them,  had  notice  that  the  Common- 
wealth Bank  had  no  interest  in  the  bills  and  notes  in  question, 
and  that  it  transmitted  them  for  collection  merely  as  agent, 
then  the  Bank  of  the  Metropolis  was  not  entitled  to  retain 
against  the  New  England  Bank  for  the  general  balance  of  the 
account  with  the  Commonwealth  Bank. 

2.  And  if  the  Bank  of  the  Metropolis  had  not  notice  that 
the  Commonwealth  Bank  was  merely  an  agent,  but  regarded 
and  treated  it  as  the  owner  of  the  paper  transmitted,  yet  the 
Bank  of  the  Metropolis  is  not  entitled  to  retain  against  the 
real  owners,  unless  credit  was  given  to  the  Commonwealth 
Bank,  or  balances  suffered  to  remain  in  its  hands  to  be  met 
by  the  negotiable  paper  transmitted  or  expected  to  be  trans- 
mitted in  the  usual  course  of  the  dealings  between  the  two 
banks. 

8.  But  if  the  jury  found  that,  in  the  dealings  mentioned  in 
the  testimony,  the  Bank  of  the  Metr()[)()lis  regarded  and 
treated  the  Commonwealth  Bank  as  the  owner  of  the  negoti- 
able paper  which  it  transmitted  for  collection,  and  had  no 
notice  to  the  contrary,  and  upon  the  credit  of  such  remit- 
tances made  or  anticipated  in  the  usual  coui-se  of  dealing 
between  them,  balances  were  from  time  to  time  suffered  to 
remain  in  the  hands  of  the  Commonwealth  Bank,  to  be  met 
by  the  proceeds  of  such  negotiable  paper,  then  the  plaintiff 
in  error  is  entitled  to  retain  against  the  defendant  in  error 
for  the  balance  of  account  due  from  the  Commonwealth  Bank. 

We  re-etate  the  former  opinion  of  this  court  in  this  form, 
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because  we  presume  it  must  have  been  misunderstood  by  the 
Circuit  Court.  And  as  it  was  not  followed  in  the  proceedings 
under  the  mandate,  the  judgment  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  award  a  venire  fcudas  de 
novo. 

*  Order.  [*228 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be  and 
the  same  is  hereby  reversed,  with  costs,  and  that  this  cause  be 
and  the  same  is  hereby  remanded  to  the  said  Circuit  Court, 
with  dii*ections  to  award  a  venire  facias  de  novo. 


<*•»» 


Richard  Bein  and  Maby,  his  Wife,  Appellants,  v. 

Maby  Heath. 

The  Civil  Code  of  Louisiana  (article  2412)  enacts,  that ''  the  wife,  whether 
separated  in  property  by  contract  or  by  judgment,  or  not  separated,  cannot 
bind  herself  for  her  husband,  nor  conjointly  with  him,  for  debts  contracted 
by  him  before  or  durinff  the  marriage. 

Where  a  wife  mortgaged  her  property  to  raise  money,  and  the  question  did 
not  turn  upon  her  doing  so  as  the  surety  of  her  husband,  it  was  not  neces- 
sary for  the  lender  to  prove  that  the  proceeds  of  the  loan  inured  to  her. 
separate  use. 

The  fact  of  the  application  of  the  money  may  be  proved  to  show  the  charac- 
ter of  the  transaction,  with  a  view  of  establishing  collusion  or  fraud. 

The  decisions  of  the  state  courts  of  Louisiana  upon  this  subject  examined. 

Where  a  wife  mortgaged  her  property,  and  then  sought  relief  in  chancery 
upon  the  ground  that  the  contract  was  void  in  consequence  of  her  disability 
to  contract,  and  it  was  shown  that  the  lender  acted  in  good  faith;  proceeded 
cautiously  under  legal  advice,  under  assurances  that  the  loan  was  for  the 
exclusive  use  of  the  wife,  to  whom  the  money  was  actually  paid;  the  inter- 
est upon  the  loan  paid  for  several  years;  the  mortgaged  property  insured  by 
her.  and  the  policy  assigned  to  the  mortgagee; — a  bill  to  relieve  her  from 
the  contract  cannot  receive  the  sanction  of  a  court  of  equity.^ 

But  it  is  no  objection  to  such  a  bill,  as  a  rule  of  pleading,  that  the  husband  is 
made  a  party  to  it  with  the  wife.    He  acts  only  as  her  prochein  ami. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  sitting  as  a  court 
of  Chancery. 

^DiSAPPUovBD.  Henry  v.  6au£^6aitx,  82 La.  Ann.,  1113.  Ctfed.  Klein  f. 
gUUBj  68  Tex.,  44. 
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The  facts  are  sufficiently  set  forth  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr,  Crittenden  and  Mr,  Johnson^  for  the 
appellants,  and  Mr,  Bradley  and  Mr,  Jones^  for  the  appellee. 
There  were  also  printed  briefs  for  the  appellee  filed  by  Mr, 
EustiB  and  by  Messrs,  Elmore  and  King, 

Mr,  Crittenden^  for  the  appellants,  stated  the  substance  of 
the  case  as  follows : 

The  bill  in  this  case  was  filed  by  the  appellants,  Bein  and 
*22Q1  ^^^®»  ^  enjoin  proceedings  under  a  writ  of  seizure  and 
J  sale  *taken  out  by  the  appellee,  Mary  Heath,  to  sell 
certain  property  of  the  appellant,  Mary  Bein,  under  a  mort- 
gage from  the  latter,  dated  the  8th  May,  1838,  to  secure  two 
notes  drawn  by  her  in  favor  of  her  husband,  and  by  hira 
indorsed,— the  one  for  $10,711.71,  the  other  for  8536.59. 

The  complainants  allege  that  these  notes  were  given  for  a 
loan  obtained  by  Richard  Bein,  the  husband,  for  his  own  use, 
and  which  was  so  applied;  and  that  in  such  a  case,  by  the 
laws  of  Louisiana,  the  mortgage  of  the  wife,  and  her  promise 
to  pay  the  debt,  or  to  make  her  property  responsible,  is  not 
binding,  but  void. 

The  answer  of  the  appellee  denies  the  averment  of  the  bill 
as  to  the  purpose  of  the  loan,  or  the  use  of  the  money,  and 
evidence  was  taken  on  both  sides. 

And  then  he  contended, — 

1st.  That  the  loan  was  for  the  exclusive  use  of  the  husband, 
and  that  it  was  so  applied. 

2d.  That  being  for  such  use,  and  so  applied,  the  notes  and 
mortgage  were  void  as  against  the  wife,  and  her  property; 
and  that,  consequently,  the  injunction  prayed  by  the  bill 
should  have  been  made  perpetual. 

Upon  the  first  point,  Mr,  Crittenden  said,  that  Mrs.  Bein 
was  a  widow  when  she  married  Bein,  that  she  was  worth 
$85^000  and  free  from  debt.  Her  revenue  was  ample,  as  she 
had  only  two  or  three  children.  Bein  was  a  merchant  and 
speculator,  in  fact  insolvent  at  the  time  of  the  loan,  although 
apparently  engaged  in  business.  Soon  afterwards  he  became 
openly  an  insolvent,  and  divided  little  amongst  his  creditors. 
In  May,  1838,  when  the  loan  was  made,  the  witnesses  say  he 
could  not  raise  money  upon  his  own  responsibility.  For 
whom  is  it  likely,  then,  that  the  loan  was  made  ?  The  hus- 
band was  surrounded  with  unpaid  bills  and  pecuniary  embar- 
rassments of  every  description.  The  question  is  for  whom 
Mic  money  was  borrowed,  and  that  is  the  only  question  under 
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the  Louisiana  law.  We  do  not  find  in  the  record  that  the 
wife  wanted  money.  On  the  contrary,  the  husband  was 
pressing  Heath  for  the  money.  A  lawyer  was  consulted,  who 
said  the  loan  must  be  made  to  the  wife,  and  an  effort  was 
made  to  give  the  affair  that  semblance.  Hence  the  interlinea- 
tion in  the  mortgage.  Can  these  written  papers  prevent  the^ 
wife  from  showing  the  truth  of  the  transaction  ?  Bein  paid* 
to  one  person  $4,000  in  that  same  month  of  May,  and  also 
paid  other  people.  But  he  had  no  means  to  pay  them  with 
except  this  loan.  He  owed  Sherman  &  Co.  a  debt,  which  he 
paid.  Not  a  dollar  went  to  the  benefit  of  the  wife.  But 
according  to  the  forms  of  the  transaction,  she  received  the 
money.  It  was  paid  by  a  check  *to  her,  which  was  r»ooo 
placed  in  her  own  hands.  What  is  the  law  of  Louisi-  ^ 
ana  in  such  a  case?  (^Crittenden  then  cited  the  article  2412 
of  the  Civil  Code,  and  all  the  state  authorities  set  forth  in 
the  opinion  of  the  court,  upon  which  he  commented.) 

Mr,  Bradley^  for  the  appellee,  made  the  following  points : — 

1.  The  loan  was  made  to  the  wife. 

2.  She  could  borrrow  money  and  mortgage  her  prop 
erty;  or, 

8.  If  not  loaned  to  her,  it  was  a  fraud  practised  by  the  com- 
plainants on  the  defendant. 

4.  In  either  case  she  can  have  no  relief  in  equity,  and  there 
i«*  no  error  in  the  decree  rendered  by  the  Circuit  Court;  and, 

':.  This  is  a  bill  by  husband  and  wife,  respecting  her  sepd- 
rate  property,  in  which  he  is  indirectly  charged  with  seeking 
to  injure  her.  Their  interests  are  adverse.  It  is  his  suit. 
They  are  improperly  joined.  Advantage  of  this  can  be  taken 
at  the  hearing,  and  the  bill  must  be  dismissed. 

The  marriage  contract  shows  that  the  wife  had  power  to 
contract.  Having  this  power,  she  admits  that  she  made  this 
contract  in  the  most  formal  manner  known  to  the  laws,  hold- 
ing out  the  idea  that  the  loan  was  for  her  benefit.  We  do  not 
say  that  she  can  be  a  surety  for  her  husband.  The  court 
ought  to  protect  her  in  her  rights,  but  there  are  also  other 
persons  to  be  protected,  who  were  dealing  fairly  in  the  transac- 
tion. Can  she  now  say,  that  she  led  the  other  party  into  a 
t»nare,  and  that  this  other  party  must  show  that  the  money 
was  actually  expended  for  her  sole  benefit?  The  question  is. 
Upon  whom  is  the  burden  of  proof?  We  say  that  the  com- 
plainants must  show  that  the  money  did  not,  in  fact,  go  to  her 
use.  We  have  her  declaration  before  the  notary  that  it  whs 
so.  In  none  of  the  cases  which  have  been  cited  can  such  a 
formal  admission  be  found.     The  books  and  payments  of  the 
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husband  cannot  be  admitted  to  contradict  this  notarial  act  of 
the  wife.  Civil  Code,  art.  2238-2235 ;  8  Mart.  (La.),  N.  S., 
693,  694 ;  10  Mart.  (La.),  439. 

The  letters  of  Heath  show  that  he  thought  he  was  making 
the  loan  to  the  wife.  These  letters  were  ruled  out  below,  but 
exceptions  were  taken.  Stark.  Ev.,  57,  62-64;  Story  Ag., 
•§§  131,  135. 

The  declaration  of  the  husband  was  to  the  same  effect,  and 
he  could  act  for  his  wife.  Civil  Code,  art.  2330-2333.  In 
this  case  he  was  her  proper  agent.  Id.,  art.  2340,  2362,  2363 ; 
2  Rob.  (La.),  20;  11  La.,  258;  7  Mart.  (La.),  N.  S.,  144. 

There  was  collusion  and  fraud  between  the  husband  and 
wife  to  cheat  Heath.  Civil  Code,  art.  1841,  defines  fraud. 
1  Story  Eq.,  384,  385. 

4IAQ-I -1  *If  the  other  side  are  right  in  saying  that  the  lender 
^  must  look  to  the  manner  in  which  the  money  is  spent, 
then  all  married  women,  under  such  circumstances,  would  be 
placed  under  the  supervision  of  trustees  who  might  be  stran- 
gers. She  was  not  a  surety  for  her  husband,  because  he  owed 
us  nothing.  After  borrowing  the  money,  if  she  chose  to  lend 
it  to  him,  she  brought  herself  within  the  provision  of  the  civil 
law.     Ulpian,  book  16,  tit.  1. 

Bein  was  insolvent  in  1840,  two  years  after  the  loan  was 
made.     But  the  interest  was  paid  for  four  years  afterwards. 

In  the  admission  of  facts  upon  the  record  is  this : — 

*^  It  is  also  admitted  that  the  first  four  years'  interest  on  the 
loan  was  regularly  paid,  and  that  for  that  time  the  policy  of 
insurance  on  the   house  mortgaged  to  secure  the  loan  was 
regularly  assigned,  in  conformity  with  the  contract  of  loan. 
(Signed,)  R.  Heath, 

R.  Hunt,  CompWs  sol. 
(Signed,)  Elmore  &  King, 

Att^ys  for  RespondewU.^^ 

Who  paid  the  interest  all  this  time  ?  The  policy,  too,  was 
made  out  in  the  name  of  the  wife,  and  indorsed  by  her.  She 
was  returned,  also,  as  a  creditor  in  her  husband's  schedule. 
She  must,  therefore,  have  been  acquainted  with  the  whole 
affair. 

But  it  has  been  said,  that  the  decisions  in  Louisiana  require 
that  we  should  have  seen  that  the  money  was  expended  for 
the  wife's  separate  use.  (ilfr.  Bradley  here  critically  ex- 
amined these  authorities.) 

In  point  of  fact,  although  we  are  not  bound  to  show  it,  the 
record  does  prove  that  the  money  was  actually  used  for  her 
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benefit.  On  the  29th  of  May,  seventeen  days  after  the  money 
was  borrowed,  Bein  paid  $5,600  on  account  of  an  elder  mort- 
gage, which  secured  a  debt  of  $15,000  due  to  the  wife. 

On  the  6th  point  of  the  brief,  the  misjoinder  of  parties,  Mr. 
Bradley  cited  1  Sim.  &  S.,  185;  2  Id.,  464;  2  Keen,  69, 
70-72 ;  6  Sim.,  561-658. 

Messrs,  Elmore  ^  King  filed  the  following  analjBis  of  the 
Louisiana  authorities. 

Damford  v.  Qro%  ^  Wife^  7  Mart.  (La.),  489. — Decided 
under  the  law  of  Tore. 

Lombard  v.  Guillett  and  Wife^  11  Mart.  (La.),  458. — In  this 
case,  there  was  no  proof  that  the  husband  authorized  the  wife 
to  sign  the  note  with  him,  nor  did  she  sign  the  act  of  mort- 
gage, although  it  was  given  by  the  husband,  upon  her  property. 

*Bank8  v.  IVvdeau^  2  Mart.  (La.),  N.  S.,  89. — In  this  r«ooo 
case,  the  wife  was  admitted  and  proved  to  be  surety  for  *- 
her  husband.     The  case  was  decided  upon  the  law  of  Toro. 
(Wife  might  bind  herself  with  the  husband,  provided  she 
renounced  the  law  of  Toro.) 

Perry  v.  Qerheau  and  Wife^  5  Mart.  (La.),  N.  S.,  19. — In 
this  case,  the  wife  was  surety. 

Sprigg  v.  Bossier^  5  Mart.  (La.),  N.  S.,  64. — ^The  note  sued 
on  was  given  for  property  purchased  by  the  husband,  and  she 
was  surety  merely. 

McMickem  v.  Smith  and  Wife^  5  Mart.  (La.),  N.  S.,  431. — 
The  note  sued  on  was  given  in  part  for  negroes  sold  to  the 
husband,  and  in  part  for  a  balance  then  due  by  him  on  another 
obligation  to  plaintiff. 

Bushes  V.  Harrison^  7  Mart.  (La.),  N.  S.,  261. — The  note 
sued  on  was  given  **  for  their  and  plantation  use."  The  wife 
was  surety  merely  for  her  husband,  for  part  of  the  debt.  The 
case  was  remanded,  to  enable  the  plaintiff  to  prove  how  much 
was  for  the  wife's  use  and  benefit. 

Brandegee  v.  Kerr  and  Wife^  7  Mart.  (La.),  N.  S.,  64. — This 
action,  although  decided  in  the  year  1828,  was  brought  on  a 
note  for  $1,800,  dated  August  81st,  1821,  and  due  three  years 
after  date.  This  I  know,  from  having  examined  the  record  in 
the  Supreme  Court.  The  case  was  consequently  decided 
under  the  law  of  Toro,  which  had  not  been  repealed  before 
the  execution  of  the  note.  The  court  say  the  husband  and 
wife  were  bound  jointly  and  severally.  This  made  the  case 
fell  completely  within  the  law  of  Toro.  There  was  no  evi- 
dence that  the  note  was  given  for  the  wife's  benefit.  Upon 
this  the  court  lays  great  emphasis,  and  upon  it  in  fact,  decides 

the  case. 
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The  court  deci^led,  that  the  circumstance  that  she  received 
the  money  was  not  suflRcient  evidence  that  it  was  for  her 
separate  use  and  benefit.  As  the  law  then  stood,  the  wife  was 
not  bound  at  all  on  the  contract  or  note ;  it  was  a  nullity  on 
the  face  of  it.  She  was  only  bound  for  what  was  used  for 
her  separate  benefit,  upon  a  quantum  meruit.  Her  receiving 
the  money  did  not  at  all  prove  that  the  note  was  made 
for  her  separate  use,  or  that  the  money  was  applied  to  her 
separate  use. 

By  our  law,  as  it  now  stands  since  the  repeal  of  the  law  of 
Toro,  there  is  no  impropriety  in  a  wife  binding  herself  con- 
jointly with  her  husband,  provided  it  be  not  K>r  a  debt  con- 
tracted by  him.  A  husband  may  be  surety  for  the  wife  for 
debts  contracted  for  her  separate  benefit,  and  he  may  be  bound 
jointly  with  her  for  such  a  debt.  The  prohibition  of  article 
2412  does  not  extend,  as  it  did  under  the  law  of  Toro,  to  the 
form  of  the  instrument,  but  only  to  a  joint  contract  for  the 
husband's  debt* 

*2S^1       *'^^  determine,  then,  whether  a  contract  falls  within 
J  the  prohibition  of  that  article  2412,  two  things  have 
first  to  be  ascertained. 

First.  Whether  the  wife  has  bound  herself  for  her  husband, 
or  as  his  surety ;  and, 

Second.  Whether  the  debt  was  contracted  by  him  before  or 
during  the  marriage.  Both  of  these  conditions  are  absolutely 
necessary,  to  bring  any  case  within  the  prohibition  of  that 
article. 

It  will  be  seen  from  the  above,  that  the  law  under  which 
the  case  of  Brandegee  v.  Kerr  and  Wife  was  decided  was  very 
different  from  the  law  as  it  now  stands.  The  facts  differetl 
still  more  widely  from  the  case  before  the  court.  In  the  case 
of  Brandegee  v.  Kerr  and  Wife^  there  was  no  evidence  that  the 
contract  was  the  wife's ;  there  was  no  notarial  act  showing 
this.  As  the  law  then  stood,  the  check  being  given  to  her 
was  not  sufficient  evidence  of  this.  In  our  case,  the  evidence 
is  conclusive  that  the  original  contract  was  made  by  the  wife. 
The  note  and  mortgage  were  not  given  for  a  debt  of  the 
husband,  but  of  the  wife. 

Pilie  V.  Patin  et  aZ.,  8  Mart.  (La.),  N.  S.,  693. — In  this  case, 
the  wife  was  clearly  shown  to  have  been  surety  merely  for  her 
husband,  for  a  preexisting  debt  due  to  the  plaintiff,  and  at  his 
solicitation  gave  a  mortgage,  in  which  the  facts  were  purposely 
misrepresented  to  evade  the  law.     This  was  clearly  proved. 

The  plaintiff  was  a  party  to  the  whole  transaction.     In  the 
case  before  the  court,  Sherman  Heath  believed  the  loan  was 
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really  made  for  the  benefit  of  Mrs.  Bein,  and  that  the  repre- 
sentations enumerated  in  the  act  were  true. 

ChaoBquet  v.  Dimitry^  9  La.,  586. — This  case  was  widely 
different,  in  all  its  features,  from  the  case  before  the  court. 
The  court  decided  that  a  renunciation  made  by  the  wife  was 
done  for  the  benefit  of  the  husband,  and  that  the  act  was  pro- 
hibited by  art.  2412,  Civil  Code  ;  that  the  wife  was,  in  fact, 
surety  for  her  husband. 

Davidson  v.  Stuart  et  al,^  10  La.,  146. — In  this  case,  the 
court  decided,  that,  although  the  land  for  which  the  note  was 
given  was  purchased  in  the  name  of  the  wife,  yet  still  it  was 
community  property. 

Being  community  property,  the  husband  had  as  much  right 
to  sell  or  otherwise  dispose  of  it  as  if  it  were  in  his  own  name ; 
consequently,  the  price  due  for  it  was  a  debt  of  the  husband's. 

JPiremeftCs  Insurance  Company  v.  Cross  and  Wife^  4  Rob. 
(La.),  609, — In  this  case,  the  court  say  that  the  money  was 
borrowed  for  the  husband's  benefit,  that  the  wife  never  received 
a  dollar  of  it,  and  that  the  plaintiffs  were  aware  of  these  facts. 

*It  will  at  once  be  perceived  that  the  case  differed  r»oQ4 
widely  from  our  case,  where  there  is  not  a  particle  of  *- 
evidence  showing  that  Sherman  Heath  knew  this  money  was 
borrowed  for  Bein's  benefit.     On  the  contrary,  the  evidence 
shows  that  he  believed  it  was  for  Mrs.  Bein's  benefit. 

Maddox  v.  Maddox^  JKr.,  12  La.,  14;  Martin  v.  Esther  Drake, 
1  Rob.  (La.),  219 ;  Petit  Fain  v.  Therese  Palmer,  Id.,  220.— 
In  these  cases  no  principle  was  decided  different  from  that 
decided  in  the  others  above  cited ;  and  they  are  relied  on  by 
the  defendant  to  show  that  it  must  be  proved  by  the  evidence 
whether  the  loan  was  made  to  the  husband  or  the  wife. 

It  is  proper  to  give  the  views  of  Mr,  Eustis,  also,  upon  this 
subject,  who  filea  a  printed  brief,  as  has  been  already  stated. 
The  following  is  an  extract  from  that  brief: 

Some  confusion  exists  in  the  decisions  of  the  Supreme  Court 
of  Louisiana  which  have  been  made  under  the  dominion  of 
the  Spanish  laws.  These  laws  have  since  been  abrogated. 
They,  however,  require  some  explanation,  so  far  as  this 
subject  is  concerned. 

The  61st  law  of  Toro  provided: — "From  henceforth  it 
Bhall  not  be  lawful  for  the  wife  to  bind  herself  as  security  for 
her  husband,  although  it  be  alleged  that  the  debt  was  con- 
verted to  her  benefit ;  and  we  do  also  order,  that  when  the 
husband  and  wife  shall  obligate  themselves  jointly  in  one  con- 
tract, or  severally,  the  wife  shall  not  be  bound  in  any  thing, 
unless  it  shall  be  proved  that  the  debt  was  converted  to  her 

247 


884  SUPRKMK    COURT. 

Bein  et  al.  v.  Heath. 

benefit,  and  then  she  shall  be  bound  in  proportion  to  what 
shall  have  been  so  applied."  7  Mai*t.  (La.),  489 ;  Novissima 
Reoopilacion,  10, 11,  8. 

By  the  laws  of  Spain,  the  wife  could  bind  herself  jointly 
and  severally  with  her  husband,  provided  she  renounced  this 
law,  in  which  case  (of  renunciation),  to  render  her  liable,  it 
was  not  necessary  to  prove  that  the  debt  inured  to  her  benefit. 
Banks  V.  Trudeav^  2  Mart.  (La.),  N.  S.,  40. 

Wives  were  not  bound  by  agreements  entered  into  jointly, 
or  jointly  and  severally,  with  their  husbands,  unless  it  be  shown 
that  they  have  renounced  those  laws  made  for  their  protection, 
or  that  the  contract  has  been  profitable  to  them.  Perry  v. 
Orebeau  et  i^.,  5  Mart.  (La.),  N.  S.,  19. 

In  the  case  of  Damford  v.  Q-ros  and  Wife^  cited  7  Mart. 
(La.),  489,  the  court  held  that  this  law  of  Toro  was  not 
repealed  by  the  Civil  Code  of  1809,  which  contained  no 
repealing  clause,  and  no  provision  incompatible  with  this  law. 

But  the  Civil  Code  of  1825,  which  is  now  in  force,  con- 
*2^^1  ^^^^^  ^  general  repealing  clause  (art.  3521),  which 
-■  abrogated  the  ^Spanish  laws,  and  among  the  rest  this 
law  of  Toro.  A  subsequent  statute  destroyed  every  vestige 
of  the  Spanish  laws,  that  is,  the  laws  as  contradistinguished 
from  the  jurisprudence.  The  Civil  Code,  which  repealed  this 
provision  of  the  law  of  Toro,  reenacted  it,  but  without  the 
exception  concerning  the  burden  of  proof;  thus,  in  article 
2412,  it  is  provided,  that  the  wife,  whether  separated  in  prop- 
erty from  her  husband  or  not,  cannot  bind  herself  for  her 
husband,  nor  conjointly  with  him,  for  debts  contracted  by 
him  before  or  during  the  marriage.  That  is,  in  other  words, 
the  wife  cannot  be  the  surety  of  the  husband. 

The  effect  of  the  repeal  of  the  law  of  Toro  would  undoubt- 
edly leave  the  wife  entirely  at  liberty  to  charge  her  separate 
estate,  except  as  prohibited  in  the  article  2412,  and  in  all  cases 
the  proof  would  rest  upon  the  general  principles  of  the  law  of 
evidence. 

The  Supreme  Court  of  Louisiana  have  never  considered  or 
adjudicated  on  this  subject  of  the  repeal  of  the  law  of  Tore ; 
it  was  never  presented  by  counsel  in  the  different  cases  cited 
by  the  defendant's  counsel. 

The  cases  antecedent  to  and  including  that  of  Brandegee  v. 
Kerr  and  Wife  (7  Mart.  (La.),  N.  S.,  64)  were  all  decided 
under  the  law  of  Toro.  This  case,  though  decided  in  1828, 
was  on  a  note  dated  the  31st  of  August,  1821,  and  conse- 
quently regulated  as  to  its  obligations  by  the  law  under  which 
it  was  made. 

If  we  look  back  to  the  reason  and  origin  of  these  laws 
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which  prohibit  women  from  contracting,  it  will  be  found  that 
they  were  made  for  the  purpose  of  preventing  the  weakness 
ana  good  faith  of  women  from  beine  surprised,  but  were  never 
held  to  reach  a  case  where  any  indirection  or  equivocation  of 
conduct  should  be  apparent ;  still  less,  one  in  which  the  ex- 
emption of  the  woman  from  responsibility  would  produce  the 
grossest  injustice.  Such  was  the  sense  of  the  Roman  laws  on 
this  subject,  and  such  has  been  their  interpretation,  in  modern 
times,  in  those  countries  in  which  the  Roman  jurisprudence 
is  adopted. 

Merlin  says  expressly,  that  if  the  wife  make  use  of  any 
deceit  or  fraud,  the  privilege  of  the  senatus  velleianum  is 
denied  to  her,  which  is  intended  to  protect  good  faith,  and 
can  never  be  made  to  cover  any  obliquity  of  conduct.  Merlin, 
Rep.  de  Jurisprudence,  vol.  80,  p.  849;  verbo,  9t.natu%  eofir 
suUum  Vellein, 

The  decisions  relied  upon  by  the  complainants  are  believed 
to  turn  upon  the  question  of  fact,  whether  the  debt  was  or 
not  that  of  the  husband.  If  it  was  the  husband's  debt,  r«oQft 
the  wife  *could  not  bind  herself  to  pay  it.  The  ^ 
article  of  the  Code  is  positive.  But  if  the  debt  was  hers, 
there  is  a  valid  obligation  on  her  part  to  pay  it  out  of  her 
separate  estate. 

In  Louisiana,  the  law  considers  marriage,  so  far  as  relates 
to  property,  as  a  civil  contract  only.     Civil  Code,  tit.  4,  art.  87. 

Parties  may  regulate  their  rights  as  to  property,  during 
marriage,  as  they  please,  provided  certain  rules  of  public 
policy  are  not  violated  thereby.     Civil  Code,  art.  2305. 

The  wife  is  under  no  disability  of  contracting  with  the  con- 
sent of  her  husband.     Civil  Code,  art.  124. 

The  matrimonial  conventions  of  the  parties  must  be  made 
before  marriage ;  but  the  husband,  during  marriage,  may  con- 
vey to  the  wife  property  to  replace  that  which  may  have  been 
alienated  by  him,  as  was  done  in  this  case.    Record,  pp.  43,  44. 

By  the  Roman  law,  no  effect  was  produced  by  marriage  on 
the  property  of  the  parties  which  they  possessed  at  the  time 
of  marriage,  unless  the  contrary  was  provided  by  an  express 
stipulation.  Institutes  of  the  Roman  Law,  by  Mackeldey, 
§  616. 

There  was  no  fictitious  confusion  of  persons  produced  by 
marriage ;  it  was  an  institution  which  raised  the  wife  to  the 
rank  of  the  husband,  and  rendered  her  children  legitimate. 
lb.,  616. 

The  dotal  property  was  transferred  to  the  husband,  but  that 
which  was  not  so  transferred  remained  under  her  absolute  and 
unlimited  control.     lb.,  517,  529. 
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Here,  then,  we  have  a  party,  laboring  under  no  disability 
whatever,  who  has  made  a  contract.  Is  this  contract  within 
the  prohibition  of  article  2412?  Did  she  bind  herself  for  her 
husband's  debt,  or  for  her  own  ?  Like  every  other  question 
of  fact,  this  must  be  solved  by  the  evidence.  So  far  as  the 
complainant  is  concerned,  it  is  obvious  that  she  and  her  agent 
loaned  the  money,  in  good  faith,  to  Mrs.  Bien,  and  not  to  her 
husband.  Her  husband  was  insolvent  at  the  time;  who, 
therefore,  would  lenH  him  money?  We  find  part  of  the 
money  loaned  applied  to  the  extinguishment  of  an  incum- 
brance of  an  estate,  which,  for  all  the  purposes  of  this  inquiry, 
must  be  considered  as  hers. 

On  the  12th  of  June,  1838,  in  the  act  of  transfer  of  the 
Nayades  Street  property  from  her  husband,  the  Hobson  mort- 
gage for  $15,000  is  mentioned  as  existing  on  the  property, 
which  the  husband  binds  himself  to  have  released.  The 
application  of  part  of  the  money  borrowed  from  the  complain- 
ant to  the  extinguishment  of  this  mortgage  is  proved  by  the 
concurrent  testimony  of  several  witnesses.  Sewell  and  Wife 
V.  Cox^  MS.  case. 

♦2^71  *^^  ^^  embarrassed  and  complicated  state  of  the 
^  affairs  of  the  husband,  it  is  in  the  power  of  no  one  but 
himself  to  trace  with  certainty  the  result  of  any  single  pay- 
ment, so  as  to  ascertain  who  was,  or  who  was  not,  ultimately 
benefited  by  it.  But  that  this  was  the  debt  of  his  wife,  and 
not  his,  and  that  by  no  use  of  the  money  on  his  part  did  either 
the  complainant  or  his  wife  become  his  creditor,  we  have  hw 
solemn  oath,  made  under  the  penalties  of  the  bankrupt  act. 

We  have  the  declarations  and  the  acts  of  the  parties  them- 
selves, coincident  with  their  respective  obligations,  which,  in 
a  matter  of  equity,  is  surely  conclusive  in  a  case  where  ao 
duress  or  deception  is  even  alleged. 

Mr.  Johnson^  for  the  appellants,  in  reply  and  conclusion. 

The  case  divides  itself  into  the  following  points: — 

1st.  For  whom  was  the  loan  made,  and  to  whose  benefit  did 
it  inure?  Not  to  whom  it  was  made,  but /or  whom.  This  is 
a  question  of  fact. 

2d.  Whether,  if  made  for  the  husband,  and  inuring  to  his 
benefit,  the  contract  is  void.     This  is  a  question  of  law. 

This  latter  point  gives  rise  to  the  two  following  subdi- 
visions : — 

1.  On  which  party  the  onuB  prohandi  rests  to  show  the 
nature  of  the  loan.     And, 

2.  If  that  omM  is  on  the  wife,  whether  she  has  not  sufB- 
eiently  shown  that  it  did  not  inure  to  her  benefit. 
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1st.  For  whom  was  the  loan  made  ?  Many  tnctjn  in  the  case 
are  not  disputed.  One  of  them  is,  that  from  the  middle  of 
1887,  to  May.  1838,  the  husband  was  insolvent  and  unable  to 
borrow.  The  answer  savs  that  Heath  would  not  have  loaned 
the  money  to  him.  When  Bein  became  openly  insolvent,  he 
had  no  assets.  It  is  a  fact,  also,  which  cannot  be  disputed, 
that  the  record  does  not  show  a  single  word  to  have  passed 
between  the  wife  and  the  lender,  or  between  the  wife  and 
Smith  the  attorney.  She  never  spoke  at  all  except  through 
the  mortgage.  Smith  says  he  warned  Heath,  but  it  does  not 
appear  that  he  cautioned  Mrs.  Bein,  or  informed  lier  ol'  her 
rights.  Mr.  Bein  was  brought  to  the  office,  and  he  said  every 
thing  that  was  said.  What  became  of  the  money?  If  it  is 
found  in  the  hands  of  the  husband,  it  is  a  proof  that  it  was 
obtained  for  his  benefit.  It  is  surprising  that  the  opposite 
counsel  have  referred  to  Bein's  schedule  when  he  became 
insolvent,  because  it  shows  that  he  received  every  cent  of  the 
money.  The  amount  of  the  loan  was  $10,711.71.  In  the 
schedule  is  the  following: — 


Creditors.       Residence. — Nature  of  debt. 


Mn.  Mary  Bein 


Cr. 


New  Orleans, — for  amount 
rec*d  from  sale  of  house, 
Canal  Street. 

Amount  received  from  sale 
lot,  Union  Street, 

Amount  of  money  received. 

By  amount  refunded  by  sale 
of  house  on  Nayades  Street 

Less  her  assumption  of  bond 
to  Bank  of  Louisiana, 


Am'tof  R.  A.  Martin's  draft, 
**    of  O.  Osborne's  note, 
"    M.  Connoher's  account 
"    James  Varin's  do. 


Balance  due  Mrs.  Bein, 


Amounts. 


Remarks. 


$18,785.00 

6,950.00 
10,711.71 


$36,446.71 


20.000.00 
10,000.00 


16,000.00 

654.13 

283.22 

118.00 

35.00 


19,406.36 


17,040.35 


The  amount  of  money  received  by  him  from  Mrs.  Bein, 
being  exactly  that  of  the  loan,  shows  that  it  was  the  same 
money.  Moreover,  the  counsel  upon  the  opposite  side  put  the 
following  cross-interrogatory  to  the  brother  of  Mr.  Bein  : 

"Cross-interrogatory  8th.  Have  you  never  known  Richard 
Bein  to  represent  that  this  money  was  borrowed  from  some 
one  else  than  the  person  you  have  named  ?  If  yea,  from  whom 
did  he  represent  that  it  was  borrowed?" 

To  which  the  witness  answered : — 
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"  8th.  To  the  eighth  he  answers,  that  he  never  knew  said 
Richard  to  represent  said  money,  or  any  money,  as  borrowed 
at  that  time,  May,  1888,  from  any  one  else  than  from  Sherman 
Heath." 

The  counsel  on  the  other  side  have  made  this  answer  evi- 
dence. 

(^Mr.  Johnson  then  entered  into  arithmetical  calculations, 
from  parts  of  the  record,  to  show  that  this  money  was  totally 
lost  to  Mrs.  Bein.) 

2d.  Is  not  such  a  contract  void  by  the  laws  of  Louisiana  in 
force  after  the  repeal  of  the  law  of  Toro  ?  The  policy  of  these 
laws  is  evident.  They  are  not  to  protect  the  wife  against 
strangers,  with  whom  she  might  contract,  but  against  the  arts 
of  the  husband,  against  his  fraud  or  force.  He  might  induce 
her  to  contract  in  her  own  name,  and  this  is  what  the  law 
intended  to  prevent.  A  similar  principle  prevails  in  other 
states,  where  a  private  examination  of  the  wife  is  required. 
But  the  laws  of  Louisiana  intended  to  strike  deeper  and  to 
prevent  the  evil  by  avoiding  the  contract  altogether.  The 
substance  of  the  law  of  Toro  is  preserved.  It  is  made  the 
*2391  ^^^  ^^  ^^^  lender  to  see  where  the  money  goes.  7  Mart. 
^  (La.),  489.  Both  *laws  make  the  illegality  of  the  con- 
tract depend  upon  the  application  of  the  money.  If  this  con- 
struction is  not  given  to  the  present  law  of  Louisiana,  the  pro- 
tection thrown  around  married  women  is  destroyed  altogether, 
because  the  husband  may  induce  them  to  assume  any  form  of 
contract. 

(^Mr.  Johnson  here  entered  into  a  critical  examination  of  the 
Louisiana  cases,  to  show  that  they  made  the  contract  stand  or 
fall  by  the  fact,  to  whose  benefit  the  loan  inured.) 

Upon  the  point  whether  there  was  a  misjoinder  in  the  bill, 
Mr.  Johnson  read  and  remarked  upon  the  oases  in  1  Sim.  &  S., 
185 ;  2  Id.,  464 ;  2  Keen,  59,  70 ;  where  the  whole  practice  of 
the  court  is  stated. 

Mr.  Justice  MoLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Circuit  Court  for  the  Eastern 
District  of  Louisiana. 

The  bill  was  filed  by  the  appellants,  Bein  and  wife,  to 
enjoin  proceedings  under  a  writ  of  seizure  and  sale  taken  out 
by  the  appellee,  Mary  Heath,  to  sell  certain  property  of  the 
appellant,  Mary  Bein,  under  a  mortgage  from  the  latter,  dated 
8th  of  May,  1888,  to  secure  two  notes  draM/:n  by  her  in 
favor  of  her  husband,  and  by  him  indorsed, — the  one  for 
•10,711.71,  the  other  for  1635.50. 

These  notes,  the  complainants  allege,  were  given  for  a  loan 
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obtained  by  Richard  Bein,  the  husband,  for  his  own  use,  and 
which  was  so  applied ;  and  that  in  such  a  case,  by  the  laws  of 
Louisiana,  the  mortgage  of  the  wife,  and  her  promise  to  pay 
the  debt,  or  to  make  her  property  responsible,  is  not  binding, 
but  void. 

The  answer  of  the  appellee  denies  the  averment  of  the  bill, 
as  to  the  purpose  of  the  loan  or  the  use  of  the  money. 

It  is  objected,  that,  the  suit  being  brought  in  the  name  of 
the  husband  and  wife,  it  must  be  considered  the  suit  of  the 
husband,  and  that  a  decree  would  not  bind  the  wife. 

On  looking  into  the  bill,  it  appears  that  the  name  of  the 
husband  is  used  only  as  the  prochein  ami  of  his  wife.  He 
asks  no  relief.  The  wife  prays  an  injunction  against  the  sale 
of  the  mortgaged  property,  and  a  rescission  of  the  mortgage 
and  notes,  ana  a  release  from  all  liability  thereon.  The  bill 
was  sworn  to  by  the  wife,  and  a  rule  was  entered  on  the 
attorneys  of  the  defendant,  to  show  cause  why  the  injunction 
should  not  be  granted  in  favor  of  Mary  Bein,  and  at  a  subse- 
quent day  the  writ  was  granted.  An  injunction  bond  was 
^yen  by  the  wife,  with  security,  the  name  of  the  husband 
being  used  only  as  authorizing  the  wife  to  execute  the  bond. 
And  so  throughout  the  proceedings  the  wife  is  treated  as  the 
party  in  interest,  the  name  of  the  husband  being  formally 
used. 

*Where  the  wife  complains  of  the  husband,  and  asks  r«o4o 
relief  against  him,  she  must  use  the  name  of  some  '- 
other  person  in  prosecuting  the  suit ;  but  where  the  acts  of 
the  husband  are  not  complained  of,  he  would  seem  to  be  the 
most  suitable  person  to  unite  with  her  in  the  suit.  This  is  a 
matter  of  practice,  within  the  discretion  of  the  court.^  It  is 
sanctioned  in  the  68d  section  of  Story's  Equity  Pleadings, 
and  by  Fonblanque.  The  moderu  practice  in  England  has 
adopted  a  different  course,  by  writing  the  name  of  the  wife 
with  a  person  other  than  her  husband,  in  certain  cases.^  From 
the  frame  of  the  bill,  no  doubt  is  entertained  that  the  decree 
will  bind  the  wife. 

Prior  to  the  marriage  of  Bein  and  wife,  they  entered  into  a 
marriage  contract,  in  which  it  was  stipulated  that  neither 
should  be  liable  for  the  debts  of  the  other ;  and  each  reserved 
the  right  of  selling  and  disposing  of  their  property,  after  mar- 
riage, as  they  might  deem  proper,  with  the  consent  of  the 
other.  The  wife  Brought  into  the  marriage,  and  settled  upon 
herself,  as  stated,  property,  real  and  personal,  estimated  to  be 


^Voujowkd,    Douglas  v.   Btdlerj       'Citbd.     Barber    v.    Barber,    2] 
0  Yed.  Bep.,  228.  How.,  589. 
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worth  eighty-eight  thousand  six  hundred  and  thirty-fiye  dol- 
lars. This  contract  was  entered  into  in  accordance  with  the 
Louisiana  law. 

The  loan  was  negotiated  on  the  8th  of  May,  1888,  at  which 
time  it  is  proved  tnat  Richard  Bein  was  known  to  be  much 
embarrassed,  and,  as  it  appears  in  proof  subsequently,  was 
ac'  ''\l!y  insolvent.  In  the  act  of  mortgage  Mrs.  Bein  de- 
clareu  ^hat  she  was  justly  indebted  unto  Sherman  Heath  in 
the  full  sum  of  ten  thousand  seven  hundred  and  eleven  dollars 
and  seventy-one  cents,  being  a  loan  of  money  made  to  her, 
and  for  her  sole  benefit,  &c.  This  act  had  all  the  sanctions 
required  by  law.  On  the  10th  of  the  same  month,  a  check, 
payable  to  Mrs.  Mary  Bein,  or  order,  for  the  above  sum,  was 
drawn  by  S.  Heath  &  Co.  on  "  The  Citizens'  Bank  of  Louisi- 
ana,*' and  handed  to  Mrs.  Bein. 

It  appears  that  Heath  had  knowledge  of  the  embarrass- 
ments of  Bein,  and  consulted  with  J.  W.  Smith,  a  lawyer, 
who  is  a  witness,  how  the  loan  could  be  legally  made.  He 
was  informed  that  it  must  be  made  for  the  sole  benefit  and 
use  of  the  wife,  and  that  the  husband  should  not  be  interested 
in  or  benefited  by  it.  Heath  stated  that  the  money  belonged 
to  his  mother,  and  he  did  not  wish  to  receive  more  than  the 
legal  interest,  for  fear  of  difficulty ;  and  that  he  had  rather 
loan  the  money  to  Mrs.  Bein,  believing  it  to  be  safe,  than  to 
let  other  persons  have  it  at  higher  rates.  Afterwards,  Heath 
and  Bein  being  present,  the  witness  stated  to  them  that  the 
loan  would  not  be  legal  unless  it  was  for  Mrs.  Bein's  sole  use 
*24n  ^^^  benefit;  "that  no  loan  could  be  made  legally  to  him 
-'  under  cover  of  a  *loan  to  his  wife,  and  that  it  must  be 
a  bond  fide  contract  with  Mrs.  Bein."  Bein  then,  in  the  most 
positive  manner,  informed  Heath  that  the  proposed  loan  was  a 
real  boni  fide  loan  to  Mrs.  Bein,  that  there  was  no  cover  or  con- 
cealment about  it.  Witness  examined  the  act  of  mortgage, 
and  filled  up  the  check  and  handed  it  to  the  notary. 

For  nearly  five  years  Mrs.  Bein  paid  the  interest  on  the 
loan,  kept  the  property  insured,  and  assigned  the  policy 
annually. 

On  the  2d  of  April,  1840,  Richard  Bein  filed  his  petition  for 
the  benefit  of  the  insolvent  act,  attached  to  which  was  a 
schedule  of  his  debts ;  and  among  others,  a  debt  due  to  his 
wife  for  the  same  amount  above  loaned  to  her.  It  appears 
that  Bein  paid  several  debts  of  large  amounts  shortly  after 
the  loan  was  negotiated,  but,  independently  of  his  own  state- 
ments, there  is  no  positive  evidence  that  these  payments  were 
made  with  the  money  loaned. 

The  article  2412  of  the  Civil  Code  of  Louisiana  declaresi 
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— "  The  wife,  whether  separated  in  property  by  contract  or  by 
judgment,  or  not  separated,  cannot  bind  herself  for  her  hus- 
band, nor  conjointly  with  him,  for  debts  contracted  by  him 
before  or  during  the  marriage." 

Under  this  law,  a  mortgage  given  by  the  wife  to  secure  a 
loan  made  to  the  husband,  or  to  the  wife  covertly  for  his  use, 
is  void.  As  the  loan  in  question  was  made  to  the  wife,  which 
appears  from  the  mortgage  and  the  check  for  the  money,  a 
question  in  the  case  is,  whether  these  forms  were  adopted  to 
charge  the  wife,  in  fraud  of  the  law,  for  the  benefit  of  the 
husband. 

No  fraud  or  mistake  is  alleged  in  the  bill.  The  complain- 
ant states  that  the  loan  was  made  by  her  husband  for  his 
benefit,  that  she  became  his  surety  in  violation  of  the  law  of 
Louisiana,  and  was  induced,  contrary  to  her  wish,  to  mortgage 
her  property  for  the  payment  of  the  money.  On  these 
grounds,  the  court  are  asked  to  declare  the  mortgage  void. 

If  this  bill  be  sustainable,  it  must  be  on  the  peculiar  pro- 
visions of  the  Louisiana  law.  In  ordinary  cases  it  would  be 
demurrable.  Where  a  feme  covert,  by  the  forms  of  law,  has 
conveyed  her  property,  she  can  avoid  the  effect  of  such  con- 
veyance only  by  showing  mistake  or  fraud.  And  this  must 
be  alleged  in  the  bill.  On  ordinary  principles,  an  individual 
is  estopped  from  denying  a  fact  which  he  has  admitted  in  a 
sealed  instrument. 

In  making  the  loan.  Heath  acted  with  great  caution.  He 
was  agent  for  his  mother.  He  proceeded  under  legal  advice, 
and  consummated  the  agreement  in  the  presence  oi  his  coun- 
sel. Bein  was  known  to  be  irresponsible ;  consequently  rmoAo 
Heath  *did  not  rely  upon  him  for  payment.  The  acts  ^ 
of  Heath  in  negotiating  the  contract,  and  the  account  he  gave 
of  it,  all  show  that  he  acted  in  good  faith,  and  in  full  confi- 
dence that  the  loan  was  made  to  Mrs.  Bein.  The  mortgage 
was  executed  by  her,  under  the  most  solemn  declaration  "that 
the  money  was  borrowed  for  her  benefit," — her  attention 
being  specially  directed  to  the  clause  of  the  mortgage  which 
80  declares,  as  appears  from  a  marginal  note, — sanctioned  by 
the  notary,  and  signed  also  by  other  persons.  And  the  check 
for  the  money  was  paid  to  the  mortgagor. 

From  these  facts,  it  is  clear  that  Heath  is  not  chargeable 
with  collusion.  And  there  is  nothing  on  the  face  of  the  con- 
tract to  excite  suspicion.  On  such  a  transaction,  the  mort^ 
gagee  may  well  stand  and  claim  the  benefit  of  the  security 
until  it  shall  be  impeached  by  the  mortgagor.  This  is 
attempted  to  be  done,  not  by  proof  of  fraud  or  mistake,  but 
on  the  gpround  that  the  loan  did  inure  to  the  benefit  of  the 
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husband,  and  not  to  the  benefit  of  the  wife.  This  is  a  matter 
subsequent  to  the  contract,  and  involves  the  inquiry,  whether 
the  person  making  a  loan,  with  the  utmost  fairness  and  caur 
tion,  to  the  wife,  must,  to  charge  her,  see  that  the  money  is 
applied  to  her  use. 

The  article,  which  declares  that  the  wife  cannot  become  the 
surety  of  her  husband,  does  not  superadd  the  above  impoi-tant 
condition  as  to  the  application  of  the  money.  It  is  not  in  the 
law,  unless  it  shall  have  been  put  there  by  judicial  legislation. 
The  fact,  that  the  money  borrowed  was  paid  to  the  husband 
or  was  used  for  his  benefit,  as  a  matter  of  evidence,  may  be 
proved  to  show  the  character  of  the  transaction.  And,  con- 
nected with  other  facts,  it  may  conduce  to  establish  collusion 
or  fraud.  But  to  treat  this  supposed  requisite  as  a  matter  of 
law,  under  the  above  article,  would  violate  every  known  rule 
of  construction.  With  this  general  remark,  we  will  examine 
the  Louisiana  decisions  on  this  point. 

The  case  of  Brandegee  v.  Kerr  and  Wife^  7  Mart.  (La.) 
N.  S.,  64,  in  facts  and  principle  is  said  to  be  similar  to  the  one 
under  consideration.  That  was  an  ''  action  on  the  note  of  the 
wife  indorsed  by  the  husband,  alleged  to  have  been  received 
from  the  wife  on  a  loan  made  to  her  by  a  check  delivered  to 
her.''  And  the  court  say,  'Hhat  the  circumstance  of  the  wife 
having  a  separate  advantage  in  the  contract,  being  of  the 
essence  of  her  obligation,  must  be  proven  by  some  other  evi- 
dence than  proof  of  her  having  touched  the  money.*'  And  in 
conclusion  they  say, — "  Being  of  opinion  that  there  is  no  fact 
in  evidence  from  which  it  is  possible  to  infer  that  the  plain- 
tiff's money  was  employed  for  the  separate  use  of  the  wife," 
moAQ-i  &c-^  *'  we  conclude  that  the  wife  is  not  bound."  The 
J  court  also  say, — "We  cannot  distinguish  *this  paper 
from  a  uute  joint  and  several  of  husband  and  wife,  for  they 
are  bound  jointly  and  severally,  and  the  plaintiff  has  prayed 
for  a  judgment  joint  and  seve;*al.*' 

It  must  be  admitted,  that  the  court,  in  the  above  case,  con- 
sider proof  of  the  application  of  the  money  to  the  use  of  the 
wife  as  essential  to  bind  her.  And  unless  that  case,  in  its 
facts  or  the  law  under  which  it  was  decided,  shall  be  shown  to 
differ  from  the  facts  and  law  of  the  case  under  consideration, 
it  will  constitute  a  rule  of  decision  in  this  case. 

If  this  action  were  on  the  notes  given  by  Mrs.  Bein  and 
indorsed  by  her  husband,  in  that  respect,  and  also  in  the  pay- 
ment of  the  money  to  the  wife,  the  cases  would  be  similar. 
But  in  the  case  before  us,  the  action  is  on  the  mortgage,  in 
which  there  is  no  liability  of  the  husband,  and  no  decree  is 
asked  against  him.    It  is  true,  notes  were  given  similar  to  that 
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given  in  the  case  cited,  but  the  notes  of  Mrs.  Bein,  though 
indorsed  by  her  husband,  must  be  considered  as  connected 
with  the  mortgage,  which  explains  the  nature  of  the  transac- 
tion. And  in  addition  to  this,  there  is  evidence  that  the  con- 
tract was  made  with  Mrs.  Bein,  under  the  strongest  assurance 
that  the  loan  was  made  for  her  sole  benefit,  and  under  a  full 
conviction  by  Heath  that  it  was  so  made.  In  these  important 
particulars,  there  is  a  difference  between  the  cases.  The  case 
cited  seems  to  have  rested  on  the  face  of  the  note  and  the 
check. 

But  still  the  ground,  as  to  the  application  of  the  money, 
remains  unanswered. 

In  the  above  decision,  the  case  of  Damford  v.  Gros  and 
Wife^  7  Mart.  (La.),  465,  is  cited,  and  it  is  the  only  authority 
referred  to  in  the  opinion  of  the  court.  The  decision  in  that 
case  was  founded  on  the  61st  law  of  Toro.  It  is  cited  by  the 
court  as  follows : — "  From  henceforward,  it  shall  not  be  law- 
ful for  the  wife  to  bind  herself  as  security  for  her  husband, 
although  it  should  be  alleged  that  the  debt  was  converted  to 
her  benefit ;  and  we  do  also  order,  that  when  the  husband  and 
wife  shall  obligate  themselves  jointly  in  one  contract,  or 
severally,  the  wife  shall  not  be  bound  in  any  thing,  unless  it 
shall  be  proved  that  the  debt  was  converted  to  her  benefit, 
and  she  shall  then  be  bound  in  proportion  to  what  shall  have 
been  so  applied."  '^But  if  the  debt  so  applied  to  her  use 
served  only  to  procure  that  which  her  husband  was  obliged  to 
supply  her  with,  such  as  food,  clothing,  and  other  necessaries, 
then  we  say  that  she  shall  not  be  bound  in  any  thing.'* 

The  above  action  was  founded  on  a  promissory  note  sub- 
scribed by  the  wife  conjointly  with  her  husband.  And  the 
court  say,  "  that  the  restriction  imposed  by  the  Spanish  laws 
on  the  obligations  contracted  by  the  wife  jointly  with  r*oAA 
her  husband  *has  not  ceased  to  be  in  force,  and  that,  '- 
according  to  it,  when  the  creditor  wishes  to  compel  her  to  the 
performance  of  such  an  obligation,  he  must  prove  that  the 
debt  was  converted  to  her  benefit." 

The  law  of  Toro  was  repealed,  with  all  other  Roman, 
Spanish,  and  French  laws  in  Louisiana,  in  every  case  pro- 
vided for  in  the  Civil  Code  by  article  3521.  The  Civil  Code 
was  adopted  in  1825.  But  as  the  case  first  cited,  of  Brandegee 
v.  Kerr  and  Wife^  was  decided  in  1828,  after  the  repeal  of  the 
law  of  Toro,  it  is  contended  that  the  decision  could  not  have 
been  governed  by  that  law.  But  it  seems,  from  the  statement 
of  one  of  the  counsel,  that  the  contract  was  made  under  that 
law.  The  reference  to  the  case  of  Damford  v.  Q-ros  and  Wife 
shows,  as  above  stated,  that  the  decision  against  Kerr  and 
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wife  was  made  under  the  law  of  Toro.     This  appeal's  clearly 
from  the  language  of  the  court. 

Great  reliance  is  placed  on  the  case  of  The  Firematis  Co.  v. 
Julia  Louisa  Oross^  4  Rob.  (La.),  509.  That  action  was  insti- 
tuted on  a  promissory  note  for  f  7,000,  drawn  by  the  defen- 
dant, and  secured  by  mortgage  on  her  paraphernal  property. 
It  was  proved  "  that  no  portion  of  the  money  loaned  was  ever 
paid  to  the  defendant,  but  that  it  was  paid  by  the  plaintiffs  to 
different  persons  on  orders  given  by  the  husband." 

The  facts  in  that  case  show  that  the  wife  was  the  surety  of 
the  husband.  And  the  court  very  properly  held,  that  such 
proof  was  admissible,  although  in  the  mortgage  the  wife  stated 
the  loan  was  made  to  her.  Article  2256  declares,  "  that  parol 
evidence  shall  not  be  admitted  against  or  beyond  what  is  con- 
tained ill  the  acts,"  &c.  But  this  was  held  not  to  apply  to 
contracts  made  infraudem  legis. 

In  their  opinion  the  court  say, — "  We  are  satisfied  that  the 
money  borrowed  was  intended  for,  and  was  applied  to  the  use 
of,  the  defendant's  husband."  "  This  case,"  they  observe,  "is 
much  stronger  than  that  of  Brandegee  v.  Kerr  and  Wife^  in 
which  it  appeared  that  the  wife  had  actually  received  the 
money,  but  there  was  no  proof  of  its  having  turned  to  her 
separate  advantage." 

The  citation  of  the  case  against  Kerr  and  wife  is  a  seeming 
sanction  of  the  ground  on  which  that  case  was  decided.  But 
the  case  before  the  court  did  not  turn  upon  the  application  of 
the  loan,  as  it  was  clear  that  the  husband  received  the  money, 
and  applied  it,  by  orders  on  the  plaintiffs,  to  the  payment  of 
his  own  debts.  This  shows  the  intent  with  which  the  loan 
was  made,  and  also  that  the  facts  were  known  to  the  plaintiffs. 
The  reference  seems  to  have  been  made  to  the  case  of  Kerr 
and  wife  generally,  without  adverting  to  the  law  under  which 
it  Wiis  decided. 

«9J.^l       *^^  ^^®  same  character  was  the  case  of  Pascal  v. 
J  Sanvinet  et  al,^  decided  in  1846  and  reported  in  manu- 
script. 

The  husband  and  wife,  by  a  decree,  were  separated  in  prop- 
erty, after  which  she  delegated  to  him  extensive  and  general 
powei*s  for  the  management  and  administration  of  her  affairs. 
Two  years  after  this,  the  husband,  under  this  power,  executed 
the  notes  and  mortgage  in  question,  "  stating  in  the  act  that 
the  sum  was  due  by  his  wife,  in  consequence  of  a  loan  made 
to  her  by  the  defendant,  and  which  he,  as  her  agent,  acknowl- 
edged to  have  received."  And  the  court  say, — "  There  is  no 
proof  that  any  part  of  this  loan  passed  into  the  hands  of  thu 
plaintiff,  or  that  it  was  applied  or  turned  to  her  benefit.  She 
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was  not  personally  present  at  the  execution  of  the  act,  and  is 
not  shown  to  have  been  aware  that  the  loan  had  been  made  or 
the  mortgage  granted." 

From  these  facts,  there  would  seem  to  have  been  no  mode 
by  which  the  wife  could  be  bound,  except  by  showing  that 
the  money  was  applied  to  her  use.  This,  on  being  shown, 
would,  it  is  supposed,  have  confirmed  the  agency.  It  would 
have  established  the  bond  fide  character  of  the  act  done  by  the 
husband.  As  a  matter  of  evidence,  then,  to  explain  the  nature 
of  the  transaction,  proof  that  the  loan  accrued  to  the  benefit 
of  the  wife  was  necessary  to  bind  her. 

It  must  be  admitted,  that  the  general  language  of  the  court 
covers  the  ground  assumed  by  the  counsel  for  the  appellant. 
They  say, — "  It  has  been  settled,  by  repeated  decisions  of  the 
late  Supreme  Court,  that  it  is  incumbent  on  the  party  claim- 
ing to  enforce  the  contract  of  a  married  woman  to  show  that 
the  contract  inured  to  her  separate  advantage."  And  they 
cite  the  case  of  Brandegee  v.  Kerr  and  Wife^  and  repeat,  "  that 
the  circumstance  of  the  wife  having  a  separate  advantage  in 
the  contract,  being  of  the  essence  of  her  obligation,  must  be 
proved." 

In  answer  to  these  remarks,  it  may  be  said,  that  the  case 
turned  upon  the  suretyship  of  the  wife,  and  not  upon  the 
application  of  the  money.  The  act  was  done  by  the  husband 
without  the  knowledge  of  the  wife,  which  shows  that  it  was 
done  for  his  benefit. 

It  was  held,  2  Mart.  (La.),  N.  S.,  39,  that  the  wife  may  bind 
herself  jointly  and  severally  with  her  husband,  provided  she 
renounces  the  law  of  Toro  in  due  form.  And  that,  when  this 
is  done,  the  creditor  need  not  prove  that  the  engagement 
turned  to  her  advantage.  But  she  cannot  bind  herself  as 
surety  for  her  husband,  not  even  by  binding  herself  in  solido 
with  him.     That  decision  was  made  in  1823. 

In  Gasquet  et  cU.  v.  Dimitry^  9  La.,  585,  it  was  held, 
*'  where  the  wife  signs  an  act  of  mortgage  with  her  r^oAa 
husband,  *given  to  secure  a  debt  for  his  benefit,  in  L 
which  she  renounces  formally  all  her  rights,  privileges,  and 
mortgages  on  the  property,  ceding  and  transferring  them  to 
her  husband's  creditor,  was  a  contract  entered  into  by  the 
wife  conjointly  with  her  husband,  binding  herself  for  his  debt, 
which,  being  prohibited  by  article  2412,  was  void." 

The  court  in  their  opinion  say, — "The  counsel  for  the 
appellant,  in  support  of  the  position,  that  the  agreement  on 
the  pai*t  of  the  wife  to  renounce  her  claims  on  the  mortgaged 
property  is  null  and  void,  relies  upon  article  2412."  Aftei 
citing  the  article,  they  observe, — "The   question  thus  pre 

269 


246  SUPRKMK    COURT. 

Bein  et  al.  o.  Heath. 

sented  is  to  be  decided  by  us  without  reference  to  the  laws  of 
Toro,  which  have  no  longer  here  the  force  of  laws,  and  inde- 
pendently of  former  decisions  of  this  court  while  guided  by 
the  Spanish  jurisprudence ;  but  we  are  called  on  to  say  what, 
in  our  opinion,  is  the  law  of  the  land  on  this  subject,  as  estab- 
lished by  the  code  standing  by  itself." 

On  a  rehearing  of  the  above  case,  the  court  held  that  the 
wife  was  the  surety  of  the  husband,  within  ^^  the  sense  of  arti- 
cle 2412,  and  that  the  act  was  consequently  void."  And  it 
appears  that  the  legislature,  being  dissatisfied  with  the  deci- 
sion, passed  an  act  declaring  ^'that  married  women  aged 
twenty-one  years  shall  have  the  right  to  renounce,  in  favor  of 
third  persons,  dotal,  paraphernal,  and  other  rights,"  in  a  cer- 
tain form,  &c. 

In  the  case  of  E,  Montfort  v.  Her  Husband^  4  Rob.  (La.), 
453,  it  was  held,  "  that  the  purchaser  of  dotal  property,  legally 
alienated,  has  nothing  to  do  with  the  investment  of  the  pro- 
ceeds, and  that  the  husband  alone  has  the  administration  of 
the  dowry.  If  he  misapplies  it,  there  is  a  lien  of  the  wife  on 
his  property." 

The  law  of  Toro  declared, — "  The  wife  shall  not  be  bound 
in  anything,  unless  it  shall  be  proved  that  the  debt  was  con- 
verted to  her  benefit."  In  reference  to  this  provision,  the 
court  said,  in  the  case  of  Damford  v.  Gros  and  Wife^  above 
cited, — "  Whether  that  restriction  was  attended  with  incon- 
venience is  not  for  us  to  consider.  Our  duty  is  to  declare  the 
law,  not  to  modify  it."  But  that  law  being  repealed,  and 
another  substituted  in  its  place,  declaring  only  ^'  that  the  wife 
should  not  be  bound  as  the  surety  of  the  husband,"  it  is  not 
to  be  supposed  that  a  citation  of  decisions  made  under  the  law 
of  Toro  by  the  court,  in  cases  where  the  wife  was  clearly  the 
surety  of  the  husband,  was  designed  essentially  to  modify  the 
substituted  act.  That,  in  many  cases,  as  a  matter  of  evidence, 
to  charge  the  wife,  it  may  be  necessary  to  prove  that  the  loan 
♦2471  ^'^®  applied  to  her  use,  may  be  admitted.  But,  under 
J  the  above  article,  *we  think  that  such  evidence  cannot 
be  required  as  a  matter  of  law.  The  cases  cited  did  not  turn 
upon  that  ground. 

But  there  is  another  view  arising  from  the  facts  of  this  case, 
which  will  now  be  considered. 

This  is  a  suit  in  chancery,  and  it  is  governed  by  the  general 

Srinciples  of  such  a  proceeding.     No  new  principle  is  intro- 
uced  to  affect  the  relation  of  the  parties,  or  to  modify  rights 
growing  out  of  their  contract. 

It  is  a  principle  in  chancery,  that  he  who  asks  relief  must 
have  acted  in  good  faith.     The  equitable  powers  of  this  court 
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can  never  be  exerted  in  behalf  of  one  who  has  acted  fraudu- 
lently, or  who  by  deceit  or  any  unfair  means  has  gained  an 
advantage.  To  aid  a  party  in  such  a  case  would  make  this 
court  the  abettor  of  iniquity.^  And  we  suppose  that  this 
principle  applies  to  the  case  under  consideration.  A  feme 
covert^  acting  on  her  own  responsibility,  under  the  liberal  pro- 
visions of  the  Louisiana  law,  may  act  fraudulently,  deceit- 
fully, or  inequitably,  so  as  to  deprive  her  of  any  claim  for 
relief.  This  results  from  the  capacity  to  make  contracts  with 
which  the  laws  invest  her. 

Heath,  the  agent,  as  has  already  been  said,  acted  in  good 
faith.  He  proceeded  deliberately,  under  legal  advice,  and 
there  is  no  ground  to  charge  him  with  unfairness  or  collusion 
against  Mrs.  Bein.  Assurances  were  made  to  him,  in  the 
presence  of  his  counsel,  by  Bein,  acting  in  behalf  of  his  wife, 
that  the  loan  was  for  her ;  that  it  was  bondfide^  and  without  any 
concealment.  Resting  upon  these  and  other  assurances,  the 
contract  of  loan  was  made,  the  mortgage  was  executed  by 
Mrs.  Bein,  and  the  money  paid  by  Heath  to  her,  under  the 
direction  and  sanction  of  his  counsel.  Now  if  these  repre- 
sentations were  false,  and  Heath  was  thereby  induced  to  part 
with  the  money,  can  the  complainant  have  a  standing  in 
equity? 

Such  a  proceeding  would  be  fatal,  it  is  supposed,  under  the 
law  of  Toro.  For  if  it  were  admitted,  that,  to  make  the  loan 
binding  on  the  wife,  it  must  be  proved  to  have  inured  to  her 
use,  yet  if,  through  the  fraudulent  intervention  of  the  hus- 
band, she  negotiated  the  loan,  giving  to  it  her  special  sanc- 
tion, equity  would  not  relieve  her.  A  doctrine  contrary  to 
this  would  enable  the  wife  to  practice  the  grossest  frauds  with 
impunity. 

For  nearly  five  years  after  the  loan,  the  interest  was  punc- 
tually paid  by  Mrs.  Bein,  the  house  and  lot  were  insured,  and 
the  policy  annually  assigned  for  the  benefit  of  the  mortagee. 
These  facts,  connected  with  the  representations  which  induced 
Heath  to  loan  the  money,  show,  if  the  loan  was  in  fact  for  the 
husband,  a  deliberate  fraud  on  her  part.  Under  such  circum- 
stances, we  think  the  complainant  cannot  invoke  the  aid  of  a 
court  of  chanceiy.  She  has  acted  against  conscience,  r«o4o 
in  procuring  *the  funds  of  the  mortgagee.  The  law  »- 
protects  her,  but  it  gives  her  no  license  to  commit  a  fraud 
against  the  rights  of  an  innocent  party. 

In  the  repeal  of  the  law  of  Toro,  and  in  substituting  in  its 
place  article  2412,  the  legislature  gave  the  most  unequivocal 

iAppubd.    Kitchen  y,  Baybum,  19  WaU.,  263. 
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evidence  against  the  policy  of  that  part  of  the  repealed  law 
which  required  proof  to  charge  the  wife  that  the  money  bor- 
rowed was  applied  to  her  use. 

But  in  affirming  the  decree  of  the  Circuit  Court,  we  place 
our  opinion  upon  the  unconscientious  acts  of  the  wife.  The 
decree  of  the  Circuit  Court  is  affirmed. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  NELSON,  and 
Mr.  Justice  6RIER  dissented  from  the  opinion  of  the  court. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  oi*dered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be  and  the  same  is  hereby  affirmed,  with 
costs. 


John  D.  Bowling,  Plaintiff  in  ebbob,  v.  Jilson  P. 

Habbison. 


Where  the  holder  of  a  protested  note  and  the  party  entitled  to  noUce 
In  the  same  city  or  town,  notice  should  be  given  to  the  party  entitled  to  it, 
either  verbaUy  or  in  writine,  or  a  written  notice  must  be  left  at  his  dwelling- 
house  or  place  of  basinessT* 

The  term  'Oiolder"  includes  the  bank  at  which  the  note  is  payable,  and  the 
noti^  who  may  hold  the  note  as  the  agent  of  the  owner  for  the  purpose  of 
making  demand  and  protest. 

A  memorandmn  upon  the  note,  that  the  **  third  indorser,  J.  P.  Harriaon,  IItcs 
at  Vicksburg,"  was  not  sufficient  to  go  to  the  jury  as  evidence  of  an  agree- 
ment upon  his  part  to  receive  notice  through  the  post-office. 

A  usaee,  to  be  binding,  should  be  definite,  imiform  and  weU  known.  It 
shomd  be  established  by  clear  and  satisfactory  evidence,  so  that  it  may  bo 
juatly  presumed  that  the  parties  had  reference  to  it  in  making  their  contract.' 

*  Applied.    Carolina  Nat.  Bank  ITyyien  v.  ScAoppcrt,  6  Daly  (N.  Y.), 

▼.  Wallace,  13  So.  Car.,  ;i52.    S.  P.  558;  s.  c.  55  How.  Pr.,  156.     And  in 

John  V.  City  Banky  G2  Ala.  529.    But  South  Carolina  the  rule  ia,  that  notice 

a  notice  by  mail,  which  was  in  fact  of  non-payment  mav  be  sent  by  mail 

received  in  due   time,  is  sufficient,  to  an  indorser  resimng  in  the  same 

Hyslop  V.  JoneSy  3  McLean,  96;  Hill  city  or  town  with  the  holder,  if  the 

V.  Norvelly  Id.,  583.    S.  P.    Dicken  v.  note  is  payable  at  a  bank  whose  custom 

Hally  87  Pa.  St.,  379.  it  is  to  give  notice  in  that  manner. 

In  New  York,  it  is  held  that  where  Carolina  Bank  v.    WaUacey  13  So. 

the  indorser  resides  in  a  place  other  Car.,  .347;  8.  c.  36  Amu  Bep^  694. 

than  that  where  tlie  demand  is  to  be  ^'S.  P.    Trott  v.  VTood,  1  GalL,  44S; 

made,  notice  of  dishonor  may  be  served  Oelricfisy.  Ford,  23  How.,  49; 

by  mail,  notwithstanding  he  and  the  pont  v.  Fovolcy  2  Woodb.  <fc  M.,  24. 
holder    reside   in    the    same    place. 
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This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Mis- 
sissippi. 

It  was  a  suit  by  the  indorsee  of  a  promissory  note  against 
the  indorser.  Bowling,  the  indorsee,  lived  in  Maryland,  and 
Harrison,  the  indorser,  in  Mississippi. 

The  note  was  as  follows : 

$5,800.  Vickaburg,  November  26, 1836. 

Two  years  after  date,  I  promise  to  pay  to  the  order  of  W. 
M.  Pinckard  five  thousand  eight  hundred  dollars,  for  value 
received,  negotiable  and  payable  at  the  office  Planters*  Bank, 
Vicksburg. 

(Signed,)  A.  G.  Crbath. 

♦Indorsed : — "  Pay  Pinckard  and  Payne,  or  order.  r#OitQ 
W.  M.  Pinckard."  "  Pay  J.  P.  Harrison,  or  order.  ■-  ^^ 
Pinckard  and  Payne."  "Pay  John  D.  Bowling,  or  order. 
J.  P.  Harrison." 

At  the  foot  of  said  note,  and  on  the  face  thereof,  was  the 
following  memorandum : — "  Third  indorser,  J.  P.  Harrison, 
lives  at  Vicksburg." 

At  May  term,  1840,  suit  was  commenced  by  Bowling 
against  Harrison,  and  the  cause  came  on  for  trial  at  May  term, 
1842.  The  jury,  under  the  instructions  of  the  court,  found  a 
verdict  for  the  defendant,  when  the  following  bill  of  excep- 
tions was  taken  by  the  counsel  for  the  plaintiff: 

Bill  of  Eoiceptiona, 

The  plaintiff  proved,  by  Alexander  H.  Arthur,  a  witness, 
who  was  sworn,  that  said  memorandum  was  in  the  handwrit- 
ing of  the  defendant,  J.  P.  Harrison,  and  thereupon  said 
memorandum  was  read  to  the  jury.  The  plaintiff  then 
proved,  by  said  Arthur,  that  said  note  was  deposited  in  the 
office  of  the  Planters'  Bank  at  Vicksburg,  Mississippi,  on  the 
29th  day  of  November,  1838,  for  collection,  and  that  on  that 
day,  the  29th  day  of  November,  1838,  he  demanded  payment 
thereof  of  the  teller  of  said  bank,  who  refused  to  pay  the  same ; 
that  on  the  same  day  he  deposited,  in  the  postoffice  at  Vicksburg 
a  written  notice  of  the  non-payment  of  said  note,  directed  to 
said  defendant,  Jilson  P.  Harrison;  informing  him  of  the  non- 
payment of  said  note.  The  said  witness  further  stated,  that 
he  acted  as  the  agent  of  the  Planters'  Bank  in  making  demand 
of  payment,  and  giving  notice  of  non-payment  of  said  note. 
Said  witness  further  stated,  that  Jilson  P.  Harrison,  the 
defendant,  lived  in  the  town  of  Vicksburg,  in  which  is  and 
was  the  office  of  the  Planters'  Bank,  when  the  note  sued  on 

263 


249  SUPREME  COURT. 

— '^ 
Bowling  «.  Harrison. 

was  payable  at  the  date  of  the  maturity  of  said  note.  That 
for  several  yeara  prior  to  the  maturity  of  said  note,  it  had 
been  the  usage  of  the  Planters*  Bank  of  Vicksburg  to  have 
notice  served  personally  upon  the  indoi-sers  resident  in  Vicks- 
burg, unless  there  was  a  memorandum  on  the  note  appointing 
some  place  at  which  notice  would  be  received ;  and  if  there 
was  a  memorandum  on  the  note  designating  a  place  where 
notice  was  to  be  served,  then  the  notice  was  left  at  such 
place.  That  this  usage  applied  to  notes  disc(»unted  or  depos- 
ited in  bank  for  collection.  That  the  language  of  these  agree- 
ments was  generally  as  follows: — "Indorser  will  receive 
notice  at  Vicksburg  post-office,"  &c.,  though  sometimes  they 
were  in  the  language  of  the  one  attached  to  the  note  sued  on ; 
that  seeing  the  defendant's  name  written  at  the  foot  of  this 
note  sued  on,  he  supposed  it  to  be  an  undertaking  on  his  part 
^QCA-i  to  receive  notice  through  the  Vicksburg  *post-ofBoe 
J  according  to  the  usage  of  the  bank,  and  accordingly 
gave  him  notice  of  the  non-payment  of  the  note,  by  deposit- 
ing the  same  in  the  Vicksburg  post-office,  addressed  to  him  at 
Vicksburg,  and  that  he  gave  no  other  notice  of  the  non-pay- 
ment of  the  note  to  defendant.  This  being  all  the  evidence 
in  the  cause,  the  court  instructed  the  jury,  that  to  charge  an 
indorser.  if  he  lived  in  the  town  in  which  the  note  was  made 
payable,  the  notice  must  be  personal,  unless  he  had  agreed  to 
receive  it  elsewhere,  or  unless,  by  the  custom  and  usage  of  the 
bank  at  which  the  note  is  made  payable,  notice  of  non-pay- 
ment was  left  at  the  post-office.  That  the  memorandum 
attached  to  the  note  sued  on  was  not  a  sufficient  agreement  to 
receive  notice  at  the  post>office,  and  dispense  with  personal 
service  on  the  indorser.  The  court  further  instructed  the 
jury,  that  the  custom  and  usage  of  the  bank,  as  proved  in 
this  case  by  the  witness,  Arthur,  was  not  sufficient  to  dispense 
with  personal  notice.  To  which  opinion  of  the  court,  the 
plaintiff,  by  his  attorney,  excepted  before  the  jury  retired 
from  the  box,  and  presented  this  his  bill  of  exceptions,  and 
prays  that  the  same  be  signed,  sealed,  enrolled,  and  made  a 
part  of  the  record  in  this  cause,  which  is  done  accordingly. 

J.  McKlNLBY.      [SKAL.] 

Upon  this  exception  the  case  came  up  to  this  court. 

It  was  argued  by  Mr.  JoneB^  for  the  plaintiff  in  error,  and  by 
Mr,  Crittenden  and  Mr.  FendaU^  for  the  defendant. 

Mr.  JoneSy  for  the  plaintiff  in  error. 

The  single  objection,  and  the  only  question  raised  in  the 
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court  below,  turned  on  the  point  of  diligence  in  the  matter  of 
serving  the  notice  on  defendant. 

Upon  this  evidence,  the  court  below  delivered  the  following 
instructions  to  the  jury : — 

1.  "  That  to  charge  an  indorser,  if  he  lived  in  the  town 
where  the  note  was  payable,  the  notice  must  be  personal,  unless 
he  had  agreed  to  receive  it  elsewhere ;  or  unless,  by  the  cus- 
tom and  usage  of  the  bank  where  the  note  was  payable,  notice 
was  left  at  the  post-oflSce." 

3.  ^^That  the  memorandum  attached  to  the  note  in  this 
case  was  not  a  sufficient  agreement  to  receive  notice  at  the 
post-office,  and  to  dispense  with  personal  service  on  the 
indorser;  and  that  the  custom  and  usage  of  the  bank,  as 
proved  in  this  case,  was  not  sufficient  to  dispense  with  per- 
sonal notice." 

Against  these  instructions  the  plaintiff  contends, — 

1.  That  the  rule,  allowing  service  of  the  •  notice  r*Qc-| 
through  the  *post-office,  is  quite  erroneously  enunciated  ^ 

in  the  first  of  said  instructions ;  which  vitiates  that  mode  of 
service,  because  the  indorser  lived  in  the  same  town  where  the 
note  was  payable.  He  insists,  that,  as  the  indorser  and 
indorsee  had  their  separate  residences  in  different  towns  and 
states,  the  precise  relations  between  the  parties  existed,  and 
all  the  circumstances  concurred,  which  were  proper  and  neces- 
sary to  bring  the  case  within  the  very  terms  of  the  rule  allow- 
iiig  service  of  the  notice  through  the  post-office ;  that  the  post- 
office  at  Vicksburg,  where  the  indorser  lived,  was  the  proper 
and  only  post-office  to  which  the  notice  could  have  been  sent 
for  delivery,  within  the  terms  of  the  rule ;  and  that  the  cir- 
cumstance of  the  bank  where  the  note  was  payable  happen- 
ing to  be  situate  in  the  same  town  was  utterly  immaterial. 

2.  Had  it  been  necessary  (and  we  hold  it  clearly  unneces- 
sary) to  invoke  the  aforesaid  memorandum  and  the  bank 
usage  in  support  of  the  notice  through  the  post-office  in  this 
case,  then  we  should  insist  that  the  aforesaid  memorandum, 
with  the  aforesaid  evidence  of  the  bank  custom  and  usage, 
was  sufficient  and  proper  to  be  left  to  the  jury  as  evidence,  to 
be  weighed  and  considered  by  them,  of  the  defendants  con- 
sent to  waive  personal  service  of  the  notice,  and  to  receive  it 
through  the  post-office  ;  consequently,  that  such  evidence  was 
far  too  peremptorily  ruled  out,  and  the  instructions  so  ruling 
it  out  trenched  very  far  within  the  true  boundaries  of  the 
jury's  province  and  function. 

Mr,  Orittenden^  for  the  defendant  in  error,  said  that  it  was 
not  proved  wliere  the  plaintiff  lived;  but  the  place  of  hia 
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residence  was  a  matter  of  no  consequence.  The  rule  as  to 
parties  referred  to  the  parties  to  the  note,  and  not  parties  to 
the  suit. 

For  the  insufficiency  of  the  notice,  he  referred  to  Bank  of 
Oolurnhia  v.  Lawrence^  1  Pet.,  583 ;  Williams  v.  Bank  of  the 
United  States^  2  Id.,  101 ;  Wilcox^  ^c,  v.  McNutU  How.  (Miss.), 
776 ;  6  Id.,  616 ;  Ireland  v.  Kip,  10  Johns.  (N.  Y.),  490 ;  11 
Id.,  281;  Smedes  v.  Utica  Bank,  20  Id.,  372;  7  How. 
(Miss.),  565. 

With  respect  to  the  rule  having  been  dispensed  with  by 
agreement  of  parties,  it  is  evident  that  the  peraon  who  gave 
the  notice  was  misled.  He  supposed  that  it  was  an  agreement 
that  it  should  be  sent  through  the  post-office ;  but  it  cannot  be 
so  construed,  nor  would  a  jury  be  justifiable  in  putting  such  a 
construction  upon  it.  The  court,  therefore,  was  right  in  with- 
holding the  evidence  from  the  jury. 

J       *Mr.  FendaU,  on  the  same  side. 

In  this  case  two  questions  are  presented  by  the  record. 
The  first  is.  Was  the  notice  sufficient  in  law  ?  The  second  is. 
If  the  notice  was  not  sufficient  in  law,  is  it  made  sufficient  by 
any  lawful  usage,  or  by  any  agreement  between  the  parties  ? 

As  to  the  first  question : — It  is  not  denied,  on  the  other 
side,  that  where  the  party  entitled  to  notice  and  the  holder 
reside  in  the  same  place,  notice  must  either  be  given  to  the 
party  entitkd  to  it  personally,  or  must  be  left  at  his  dwelling 
or  place  of  business.  But  it  is  said^  in  this  case.  Bowling,  the 
holder,  resided  in  Maryland,  and  Harrison,  the  party  entitled 
to  notice,  at  Vicksburg ;  and  that,  the  parties  thus  residing 
in  different  places,  the  notice  sent  through  the  postroffice  is 
sufficient. 

It  is  a  good  answer  to  this,  that  the  record  does  not  show- 
that  Bowling  and  Harrison  did  reside  at  different  places.  It 
describes  Bowling  as  a  ''^citizen  of  the  state  of  Maryland,'*  which 
he  may  have  been,  and  yet  have  been  residing  at  Vicksburg 
when  the  note  was  dishonored.  The  judicial  presumption 
arising  from  the  record  is,  that  he  was  then  residing  at  Vicks- 
burg. A  fact  so  important,  according  to  the  argument  on  the 
other  side,  as  his  residence  at  a  different  place,  and  so  capable 
of  being  proved,  would,  it  may  be  fairly  supposed,  have  been 
proved,  if  it  existed. 

But  another  and  a  conclusive  answer  is,  that  the  Planters* 
Bank,  the  agent  for  collecting  the  note,  was  in  Vicksburg,  the 
place  where  Harrison  resided.  The  note  was  made  payable  at 
the  Planters'  Bank  at  Vicksburg,  where  it  was  the  duty  of 
the  holder  to  be,  and  demand  payment.  He  was  there,  either 
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personally  or  by  his  agent,  who  resided  in  Vicksburg,  and  did 
demand  payment  at  the  bank.  The  notice  given  by  the 
collecting  bank,  being  an  act  within  the  scope  of  its  agency, 
was  the  act  of  Bowling,  the  holder  of  the  paper.  "  For  all 
the  purposes  of  the  law,  the  agent  or  banker  is,  in  such  cases, 
treated  as  substantially  a  distinct  and  independent  holder. 
Indeed,  upon  any  other  ground,  it  would  be  impracticable  for 
the  real  holder,  in  many  cases,  to  make  due  presentment,  and 
give  due  notice  of  the  dishonor  of  the  note,  so  as  to  charge 
the  antecedent  indorsers,  especially  if  he  lived  at  a  distance 
from  the  place  where  the  presentment  and  dishonor  took 
place."     Story  Prom.  N.,  §  826,  2d  ed. 

The  general  rule  on  the  subject  of  notice  is  so  well  settled, 
that,  even  were  it  merely  arbitrary,  public  policy  and  commer- 
cial convenience  require  that  it  should  be  strictly  observed. 
But  it  is  not  arbitrary.  It  rests  on  a  sound  principle.  ^^  The 
object  of  the  notice  is  to  afford  an  opportunity  to  the  drawer 
to  obtain  security  from  those  persons  to  whom  they  are  r«Q/;Q 
entitled  *to  resort  for  indemnity."  3  Kent  Com.,  107  ^ 
(2d  ed.).  It  follows  as  a  corollary  to  this  proposition,  that 
the  notice  should  be  early,  and  either  personal  to  the  party 
entitled  to  it,  or  sent  to  a  place  where  he  is  most  likely  to 
receive  it  promptly.  As  he  is  presumed  to  be  habitually  at 
his  dwelling  and  place  of  business,  and  may  not  gd  or  send 
regularly  to  the  post-office,  a  notice  left  at  one  or  the  other 
of  the  former  places  is  more  likely  to  reach  him,  and  reach 
him  promptly,  than  when  left  at  the  post-office.  Hence  the 
general  rule,  that  the  notice  must  either  be  personal,  or  be  left 
at  the  dwelling  or  place  of  business  of  the  party  noticed. 
**The  law,"  says  Judge  Story,  "requires  that  the  notice 
should  be  either  personal,  or  at  the  domicile  or  at  the  place  of 
business  of  the  indorser,  so  that  it  may  reach  him  on  the  very 
day  on  which  he  is  entitled  to  notice."  Story  Prom.  N.,  §  322. 
So  far  is  the  doctrine  carried  in  England,  that  notice  must  be 
given  at  the  earliest  moment,  "  omiisiB  omnibus  cdliis  negotiiB^^'* 
and  so  as,  if  practicable,  ^o  be  actually  received,  that,  "  in 
some  cases  where  the  indorse.  *'s  residence  is  unknown,  but  he 
is  known  to  resort  during  certain  hours  at  a  certain  place,  as 
at  the  Royal  Exchange,  the  Bank  of  England,  Corn  Exchange, 
or  any  public  office,  the  notice  ought  to  be  given  during  those 
hours."  Chit.  Bills,  616  (8th  Am.  edit.,  ch.  10).  Where  the 
party  noticing  and  the  party  noticed  reside  in  different  places, 
the  law  allows  the  notice  to  be  sent  by  post ;  but  one  rear^« 
of  this  is,  that,  in  many  cases,  the  notice  will  be  sooner  receiveu 
by  post  than  if  otherwise  conveyed.  The  adjudged  sufficiency 
oi  a  notice  sent  through  a  letter-carrier  or  penny-post,  though 
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the  parties  reside  in  the  same  city  or  town,  has  been  some- 
times treated  as  a  relaxation  of  the  rule,  or  an  exception  to  it. 
It  is  so,  however,  only  apparently ;  the  letter-carrier  or  penny- 
post  being  treated  merely  as  an  agent  or  messenger  for  deliv- 
ering the  notice.     Story  Prom.  N.,  §  323. 

The  general  principle  is  not  affected  in  its  application  to 
this  case  by  the  authorities  cited  on  the  other  side.  In  the 
Bank  of  Columbia  v.  Lawrence^  1  Pet.,  584,  the  question  was 
as  to  the  sufficiency  of  a  notice  sent  by  mail  to  a  person  resid- 
ing in  a  place  different  from  that.where  the  demand  was  made. 
In  Williams  v.  Z%«  Bank  of  the  United  States^  2  Pet.,  101,  the 
question  was,  whether  notice  left,  under  certain  circumstances, 
at  the  house  of  a  neighbor  of  the  party  noticed,  was  sufficient. 
In  Miller  v.  Rackley^  5  Johns.  (N.  Y.),  375,  the  parties  resided 
in  different  places.  So,  too,  in  Munn  v.  Baldwin^  6  Mass., 
816,  in  which  it  was  held  that  notice  sent  by  mail  was  suffi- 
*2M1  ^^^^^ '  ^^^  ^^^^  putting  a  notice  in  the  post-office  is 
-I  conclusive  *evidence  of  notice.  So,  too,  in  Cuyler  v. 
NeUis^  4  Wend.,  398,  the  parties  resided  in  different  places ; 
and  there  being  two  post-offices  in  the  place  where  the  noticed 
party  resided,  having  distinct  designations,  it  was  held  that  a 
notice  sent  by  mail,  and  directed  to  him  merely  at  the  place 
where  he  resided,  was  insufficient.  The  rule  is  precisely 
stated  in  the  passage  cited  yesterday  from  Bayl.  Bills,  276, 
277  (2d  Am.  edit.): — "  The  sufficiency  of  a  notice  sent  by  the 
mail  is  well  established  in  the  United  States,  where  the  person 
to  be  charged  resides  in  a  different  town  or  place  from  that  in 
which  the  presentment  is  made.  But  where  he  resides  in  the 
same  place,  a  notice  to  him  must  be  personal,  or  left  at  his 
residence  or  place  of  business."  In  many  of  the  cases  cited 
to  this  passage  by  the  editor,  the  i^easoning  of  the  court  sub- 
stantially sustains  the  principle  as  stated  iri  the  text;  and  one 
of  them,  that  of  Smedes  v.  Utica  Bank^  20  Johns.  (N.  Y.), 
382,  is  conceded  to  do  so.  In  this  case,  it  is  observable  that 
the  court  cite  Ireland  v.  Kip^  10  Johns.  (N.  Y.),  382,  as 
affirming  the  rule  in  the  terms  stated  in  Bayley.  The  cita- 
tion is  from  the  reporter's  marginal  statement.  The  words  of 
the  court's  opinion  are  different.  The  case  came  again  before 
the  same  court;  and  they  speak  of  the  rule  as  applying 
'*  where  the  parties  reside  in  the  same  city  or  place."  Ire- 
land V.  Kip^  11  Johns.  (N.  Y.),  232.  Thus  it  appears  that  in 
this  case,  as  reported  in  10  Johns.  (N.  Y.),  the  reporter  cor- 
rectly apprehended  the  court,  and  that  the  court  considered 
the  rule  requiring  notice  to  be  personal,  or  left  at  the  dwell- 
ing, &c.,  *•  where  the  parties  reside  in  the  same  city  or  place," 
as  being  only  another  form  of  the  rule  requiring  the  notice  to 
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be  personal  or  left  at  the  dwelling,  &c.,  where   the  party 
noticed  resides  in  the  same  place  where  the  presentment  is 
made.     And  so  Judge  Story  is  to  be  understood  in  his  state- 
ment of  the  rule.     Story  Prom.  N.,  §  812  (2d  edit.).    Among 
the  authorities  cited  by  that  learned  judge  is  the  passage  in 
Bayley  to  which  we  have  referred.     In  the  case  of  Burrown  et 
al,  V.  Hannegan,  1  McLean,  810,  cited  by  Judge  Story,  the 
question  was  as  to  the  suflSciency  of  the  demand.     But  the 
remarks  of  the  court  are  equally  applicable  to  the  notice.     In 
the  case  of  the  Louisiana  State  Bank  v.   Rowel  et  aL,  18  La., 
508,  it  was  held,  that,  where  the  indorser  lived  within  three 
miles  of  the  post-office,  notice  put  there  was  not  sufficient. 
In  that  case  the  brief  and  lucid  exposition  given  by  the  court 
of  the  law  merchant  on  the  subject  of  notice,  taken  in  con- 
nection with  Story  on  Promissory  Notes,  as  to  the  legal  iden- 
tity of  the  noticing  party  with  his  agent,  fully  sustains  the 
rule  as  we  assert  it.     In  Porter  v.  Boyle  et  aU  8  La.,  170, 
where   the   indorser  resided   in   a  fauxbourg  of  New  r^ocr 
Orleans,  notice  of  *protest  addressed  to  him  and  de-  ^ 
posited  in  the  city  post-office  was  held  to  be  insufficient,  with- 
out showing  reasonable  diligence  in  endeavoring  to  give  him 
personal  notice.     Though  the  question  now  before  the  court 
is  admitted  to  be  one  of  general  commercial  law,  unaffected 
by  any  local  law  of  Mississippi,  the  cases  of   WHvox  ^  Feam 
V.  McNutt,  2  How.  (Miss.),  776 ;  Patrick  v.  Brazley,  6  Id., 
609 ;  and  Hogatt  v.  Bingaman^  7  Id.,  568,  which  were  cited 
yesterday,  have  all  the  weight  which  elaborate  investigation, 
able  reasoning,  and  consistent  adjudication  can  give  to  author- 
ity.    The  first  of  them  appears  to  have  been  decided  before 
the  note  in  controversy  was  due.     The  decision  of  the  highest 
court  in  the  state  had  settled  the  law,  so  far  as  such  a  decision 
could  settle  a  question  not  of  local  jurisprudence.     It  may  be 
properly  referred  to  here  as  an  impressive,  but  in  this  instance 
disregarded,  caution  to  holders  of  negotiable  paper.     In  the 
last  of  the  three  Mississippi  cases,  the  principle  of  the  two 
preceding  decisions  was  reaffirmed;  the  counsel  for  the  holder 
of  the  paper  conceding,  as  a  rule  beyond  denial,  that  if  par- 
ties live  in  the  same  town,  or  have  a  place  of  business  therein 
the  notice  must  be  personal,  or  at  the  dwelling-house  or  place 
of  business;   and  the  court  say,  that  notice  of  the  demand 
and  protest  of  negotiable  paper  cannot  be  given  through  the 
postoffice,  unless  the  same  is  to  be  transmitted  by  mail.    The 
court  here  substantially  reassert  the  general  principle,  that  the 
mail  is  a  legal  instrument  of  notice  in  excepted  cases  only. 
The  holder  is  not  required  to  rive  personal  notice  or  to  leave 
it  at  the  dwelling,  &c.,  where  Sie  party  to  be  charged  lives  at 
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a  distance ; — ^but  if  he  lives  in  the  place  where  the  demand  is 
made,  it  is  as  easy  to  take  the  notice  to  him  personally,  or  to 
his  dwelling,  &c.,  as  to  take  it  to  the  post-office ;  and  in  such 
case  the  general  rule  prevails. 

As  to  the  second  question : — 

This  point,  though  not  pressed  in  argument,  has  not  been 
abandoned. 

The  general  rule  as  to  usage  is,  that  usage  prevails  only 
where  the  law  is  silent.  Chit.  Bills,  56  (8th  Am.  edit.).  In 
one  of  the  Mississippi  cases  which  we  have  cited,  the  court 
rebuke  the  attempt  of  a  few  notaries  to  set  up  their  particular 
practice  as  a  usage.  Wilcox  ^  Fearn  v.  McNutt^  2  How. 
(Miss.),  784. 

But  in  this  case  the  practice  of  the  Plautei's'  Bank  in  giving 
notices  was  proved  to  be  conformable  to  law.  The  witness 
says,  "that,  for  several  years  prior  to  the  maturity  of  said 
note,  it  had  been  the  usage  of  the  Planters'  Bank  of  Vicks- 
^QCfl-i  burg  to  have  notice  served  pereonally  upon  the  indorsers 
-*  resident  *in  Vicksburg,  unless  there  was  a  memorandum 
on  the  note  appointing  some  place  at  which  notice  would  be 
received."  In  this  case,  at  the  foot  of  the  note  were  written, 
in  the  handwriting  of  the  defendant,  the  words,  "Third 
indorser,  J.  P.  Harrison,  lives  at  Vicksburg."  This  unsigned 
memorandum  the  witness  "  supposed  to  be  an  undertaking  on 
his  part  to  receive  notice  through  the  Vicksburg  post-office," 
&c.  The  natural  inference  from  the  memorandum  is  exactly 
the  reverse,  namely,  that  the  indorser,  having  designated  the 
place  of  his  residence  and  there  stopped,  expected,  should  the 
note  be  dishonored,  the  legal  incident  to  follow  of  notice  to 
himself  personally,  or  left  at  his  dwelling  or  place  of  business. 
The  supposition  of  the  witness,  who  appears  to  have  been  the 
notary  employed  to  protest  the  note,  was  a  mere  guess,  and  a 
very  wild  one.  It  was  not  evidence.  Had  there  been  any 
evidence  of  an  agreement  on  the  part  of  Harrison  to  waive 
his  legal  right  to  personal  notice,  and  to  receive  notice  through 
the  post-oihce,  the  court,  we  admit,  ought  to  have  let  it  go  ti> 
the  jury,  whose  pr(»vijice  it  is  to  determine  on  the  sufficiency 
of  evidence.  But  here  there  was  no  evidence  of  such  an 
agreement,  and  the  court,  in  substance,  so  told,  and  properly 
told,  the  jury.  It  was  clearly  the  province  of  the  court  to 
determine  the  legal  import  of  the  written  memorandum. 

Mr,  Jones^  in  reply  and  conclusion,  insisted  that  the  rule 

was,  that,  if  the  parties  lived  in  the  same  town,  the  notice 

must  be  personal ;  but  it'  in  different  towns,  the  post-office 

was  the  proper  medium.     1  Pet.,  583;  5  Johns.  (N.  Y.),  584; 
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6  Mass.,  815 ;  4  Wend.  (N.  T.),  898,  where  all  the  cases  are 
examined.  Either  Bowling  or  the  bank  must  be  considered 
as  the  holder  of  the  note.  If  Bowling  was  the  holder,  he  was 
entitled  to  have  the  note  sent  to  him  in  Maryland,  upon  its 
non-payment,  and  it  would  then  become  his  duty  to  notify  the 
indorser,  Harrison,  through  the  post-office.  But  instead  of  this, 
he,  through  his  agent,  placed  the  notice  at  once  in  the  post- 
office  at  Vicksburg.  If  the  bank  was  the  holder,  then  the  case 
comes  under  the  rule  which  requires  the  holder  to  notify  the 
last  indoraer,  who  is  then  to  notify  the  preceding  one,  and  so 
on.  The  bank  should,  therefore,  in  this  case,  also  have  sent  a 
notice  to  Bowling  in  Marjdand,  whose  duty  would  have  been 
to  notify  Harrison  through  the  post-office.  But  why  not  take 
a  short  cut  ? 

It  is  said  that  Bowling's  residence  is  not  proved.  But  the 
declaration  avers  it,  and  it  is  too  late  now  to  doubt  it. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  first  assignment  of  error  in  this  case  is  to  the  r*oe7 
instruction  *given  by  the  court  to  the  jury, — "  That,  ^ 
to  charge  an  indorser  if  he  lived  in  the  town  in  which  the 
note  was  made  payable,  the  notice  must  be  personal,  unless 
he  had  agreed  to  receive  it  elsewhere,  or  unless,  by  custom 
and  usage  of  the  bank  at  which  the  note  is  payable,  the  notice 
of  non-payment  was  left  at  the  post-office." 

As  the  only  question  on  the  trial  of  the  cause  was  the  suffi- 
ciency of  notice  left  at  the  post-office  at  Vicksburg  to  charge 
an  indorser  residing  there,  and  not  whether  a  copy  left  at  lus 
dwelling-house  or  place  of  business  would  be  proper,  the 
phrase  "personal  notice'*  was  evidently  intended  and  under- 
stood to  include  the  latter  in  opposition  to  the  former.  This 
instruction  is,  therefore,  not  objected  to  on  the  ground  of  any 
inaccuracy  of  expression  on  that  point.  But  the  complaint 
is,  that  the  rule  of  law  on  this  subject  was  erroneously  enun- 
ciated by  the  court,  in  stating  the  conditions  under  which  a 
personal  service  of  notice  on  an  indorser  is  required  to  be 
**  residence  in  the  town  where  the  note  was  made  payable.^* 

It  is  true,  the  terms  in  which  the  rule  of  law  on  that  subject 
is  usually  stated  differ  from  those  used  by  the  court  on  this 
occasion,  in  Williams  v.  United  States  Bank^  2  Pet.,  101,  it 
is  thus  stated  by  this  court: — "If  the  parties  reside  in  the 
same  city  or  town,  the  indorser  must  be  personally  noticed 
of  the  dishonor  of  the  bill  or  note,  either  verbally  or  in  writing, 
or  a  written  notice  must  be  left  at  his  dwelling-house  or  place 
of  business.'* 

Mr.  Justice  Story  (Story  Bills,  §  812)  states  the  rule  in 
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these  words : — "  Where  the  party  entitled  to  notice  and  the 
holder  reside  in  the  same  town  or  city,  the  geiieial  rule  is,  that 
the  notice  should  be  given  to  the  party  entitled  to  it,  either 
personally,  or  at  his  domicile  or  place  of  business." 

The  indorsee  or  owner  of  the  note  in  this  case  resided  in 
Maryland,  and  the  indorser  in  Vicksburg ;  and  it  is  contended 
that,  as  they  are  the  only  parties^  and  do  not  reside  in  the  same 
place,  the  rule  is  inapplicable  to  the  case. 

But  we  are  of  opinion,  that,  whether  we  regard  the  reasons 
upon  which  this  rule  is  founded,  or  a  correct  construction  of 
the  terms  in  which  it  is  usually  stated,  the  instruction  given 
by  the  court  below  was  correct,  and  not  such  as  to  mislead  the 
jury  in  the  application  of  the  law  to  the  circumstances  of  the 
case  before  them. 

The  best  evidence  of  notice  is  proof  of  personal  service  on 
the  party  to  be  affected  by  it,  or  by  leaving  a  copy  at  his 
dwelling.  Depositing  a  notice  in  the  post-oiiice  affords  but 
presumptive  evidence  of  its  reception,  and  is  jjermitted  to  be 
♦2581  s^l^stituted  for  the  former  only  where  the  latter  would 
-■  be  too  *inconvenient  or  expensive.  Hence,  when  the 
convenience  of  the  public  post  is  not  needed  for  the  purpose 
of  transmission  or  conveyance,  there  is  no  reason  for  its  use, 
or  for  waiving  the  more  stringent  and  certain  evidence  of 
notice ;  and  therefore,  in  the  practical  application  of  the  rule, 
the  relative  position  of  the  person  giving  the  notice  and  the 
party  receiving  it  forms  the  only  criterion  of  the  necessity  for 
relaxing  it. 

A  very  large  portion  of  the  commercial  paper  used  in  this 
country  is  similar  to  that  which  is  the  subject  of  the  present 
suit.  They  are  notes  made  payable  at  a  certain  bank.  The 
last  indoi-see  or  owner  transmits  it  to  that  bank  for  collection ; 
if  funds  are  not  deposited  there  to  meet  it  when  due,  it  is 
handed  to  a  notary  or  agent  of  the  bank,  who  makes  demand 
and  protest,  and  gives  notice  of  its  dishonor  to  the  indorsers ; 
if  they  live  in  the  same  town  or  city  where  the  bank  is  situ- 
ated and  the  demand  made,  and  ^^  where  the  note  was  payable^^ 
he  serves  it  personally,  or  at  their  residence  or  place  of  busi- 
ness ;  if  they  live  at  a  distance,  so  that  such  a  service  would 
be  inconvenient  and  expensive,  he  sends  the  notice  by  mail  to 
the  nearest  post-office,  or  such  other  place  as  may  have  been 
designated  by  the  party  on  whom  it  is  to  be  served.  This  is 
and  has  been  the  daily  practice  and  construction  of  the  rale 
in  question  over  the  whole  country,  and  the  only  one  conso- 
nant with  reason* 

This  practical  application  of  the  rule  is  correctly  stated  by 
the  court  in  their  instruction  to  the  jury  as  connected  with 
272 


JANUARY   TERM,    1848.  258 


Bowling  V.  Harrison. 


the  circumstances  of  the  case  before  them,  and  also  within  its 
terms  as  it  is  usually  stated  in  the  books.  The  term  "  holder  " 
is  properly  applied  to  the  person  having  possession  of  the 
paper  and  making  the  demand,  whether  in  his  own  right  or  as 
agent  for  another.  The  Planters'  Bank  of  Vicksburg  were 
the  "  holders  "  of  this  note  for  collection,  and  were  bound  to 
give  notice  to  all  the  indorsers.  (^Smedes  v.  The  Utica  Banky 
20  Johns.  (N.  Y.),  872.)  The  notary,  also,  who  held  the  note 
as  agent  of  the  owner  for  the  purpose  of  making  demand  and 
protest,  may  be  properly  considered  as  the  ** holder"  within 
the  letter  and  spirit  of  this  rule.  On  a  careful  examination 
of  the  very  numerous  cases  in  the  books  in  which  the  rule 
under  consideration  has  been  enunciated  in  the  terms  above 
stated,  they  will  be  found  not  essentially  to  differ  from  the 
present  in  their  circumstances.  In  some  instances,  also,  the 
rule  has  been  stated  in  the  terms  used  by  the  court  below.  (See 
Bayl.  Bills.) 

An  exception  is  taken,  also,  to  the  instruction  of  the  court, 
— "That  the  memorandum  attached  to  the  note  in  this  case 
was  not  a  sufficient  agreement  to  receive  notice  at  the  r*ocQ 
po8tK)ffice,  *and  to  dispense  with  personal  notice  on  the  ^ 
indorser ;  and  that  the  custom  and  usage  of  the  bank,  as 
proved  in  this  case,  were  not  sufficient  to  dispense  with  per- 
sonal notice." 

The  memorandum  is  in  the  following  words: — ^* Third 
indorser,  J.  P.  Harrison,  lives  at  Vicksburg."  The  only  direct 
evidence  of  usage  was,  "  that,  for  several  years  prior  to  the 
maturity  of  said  note,  it  had  been  the  usage  of  the  Planters* 
Bank  of  Vicksburg  to  have  notice  served  personally  upon  the 
indorsers  resident  in  Vicksburg,  unless  there  was  a  memo- 
randum on  the  note  designating  a  place  where  notice  was  to 
be  served ;  then  the  notice  was  left  at  such  place."  This  is, 
in  fact,  no  usage  peculiar  to  Vicksburg,  but  the  general  rule 
of  commercial  law.  The  notary  appears  to  have  mistaken  this 
memorandum  for  an  agreement  to  receive  notice  at  the  Vicks- 
burg post-office ;  and,  however  willing  to  excuse  himself,  he 
has  not  ventured  to  swear  directly  that  there  was  any  known 
usage  to  justify  this  construction,  or  rather  misconstruction,  of 
this  memorandum.  The  counsel  for  plaintiff  in  error  complain 
that  the  court  did  not  submit  it  to  the  jury  to  say  whether  an 
inference  might  not  be  drawn,  from  some  equivocal  or  obscure 
expressions  of  the  witness,  that  there  was  such  a  usage. 

It  is  true,  the  jury  are  the  proper  judges  of  the  credibility 
and  weight  of  testimony,  but  the  court  should  not  instruct 
them  to  presume  or  infer  important  facts,  unless  there  be  tes- 
timony which,  if  believed,  would  justify  such  a  conclusion. 
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It  is  of  the  utmost  importance  to  commercial  transactioDS, 
that  the  rules  of  law  on  the  subject  of  notice  which  is  to 
charge  an  indorser  be  stable  and  certain,  and  not  suffered  to 
fluctuate  and  vary  with  the  notions  or  caprice  of  banking  co^ 
porations  or  village  notaries.  A  usage,  to  be  binding,  should 
be  definite,  uniform,  and  well  known.  It  should  be  estab- 
lished by  clear  and  satisfactory  evidence,  so  that  it  may  be 
justly  presumed  that  the  parties  had  reference  to  it  in  making 
their  contract.  Every  day's  experience  shows,  that  notaries, 
in  many  places,  fall  into  loose  ways  of  performing  their  duties, 
either  through  negligence  or  ignorance ;  and  courts  should  be 
cautious  how  they  encourage  juries  to  presume  usi^es  and 
oustoms  contrary  to  the  settled  rules  of  law,  in  order  to  sanc- 
tion the  mistakes  or  misconceptions  of  careless  or  incompetent 
officers.  It  was  as  easy  to  have  written  the  memorandum  on 
this  note,  "The  indorser,  J.  P.  Harrison,  agrees  to  receive 
notice  at  the  Vicksburg  post-office,"  as  to  write  it  in  its  piw- 
ent  form ;  and  one  can  hardly  conceive  of  the  possibility  of  a 
well-known  and  established  usage,  that  a  written  memorandum 
should  be  construed  without  any  regard  to  its  terms  or  plain 
*2601  ^^^Q^i^S'  Those  who  affirm  the  existence  of  such  a 
-I  strange  usage  should  be  held  to  ^strict  proof  of  it;  and 
the  court  were  right  in  not  submitting  it  to  the  jury  to  infer 
such  an  improbable  and  unreasonable  custom,  by  forced  or 
astute  construction  of  equivocal  expressions  from  a  willing 
witness. 

Let  the  judgment  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be  and  the  same  is  hereby  affirmed,  with  costs. 


John  C.  Shbppabd  and  others,  Plaintiffs  in  ebbob, 

V.  John  Wilson. 

The  statutes  of  Iowa  provide  a  mode  for  taking  bills  of  exceptions,  by  direct- 
ing that  they  shall  be  tendered  to  the  judge  for  his  signature  daring  the 
progress  of  the  trial,  although  judses  may,  and  often  do,  sign  billsm  ex- 
ception, nunc  pro  tunc,  after  the  tml. 
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Such  is  also  the  English  practice  under  the  Statute  of  Westminster  2,  and 
such  is  the  practice  recognized  by  this  court. 

Therefore,  where  a  bill  of  exceptions  was  signed  two  years  after  the  trial  (but 
not  nunc  pro  tunc)j  the  Supreme  Court  of  Iowa  were  right  in  striking  it 
out  of  the  record.  1 

Where,  after  verdict,  a  motion  was  made  for  a  new  trial,  which  was  held 
under  a  continuance,  and  an  entry  was  afterwards  made  that  the  motion 
was  overruled,  and  judgment  entered  on  the  verdict,  but,  at  the  time  of  such 
entry  and  judgment,  the  court  was  not  legally  in  session,  it  was  no  error  in 
the  court,  at  a  subsequent  and  regular  term,  to  treat  the  entry  thus  irregu- 
larly made  as  a  nullity,  to  decide  the  motion,  and  enter  up  judgment  accord- 
ing to  the  verdict. 

The  difference  between  this  case  and  that  of  the  Bank  qf  the  United  StcUes 
Y.  Mos8  {ante,  *31)  pointed  out. 

A  continuance,  relating  back,  may  be  entered  at  any  time,  to  effect  the  pur- 
poses of  justice. 

This  cause  was  brought  up  by  writ  of  error  from  the 
Supreme  Court  of  the  territory  of  Iowa. 

It  was  an  action  commenced  in  the  District  Court  of  Scott 
county,  in  the  territory  of  Iowa,  by  Wilson  against  Sheppard 
and  others,  for  a  breach  of  a  contract  for  hiring  a  steamboat. 
It  is  not  necessary  to  state  the  facts  in  the  case,  or  any  other 
circumstances  than  those  upon  which  the  decision  of  this 
court  turned. 

J  The  notes  of  the  judee  taken  dur-  Wall.,  460;  United  StcUes  v.  WUkin- 

ing  the  trial  do  not  constitute  a  bill  of  nan,  12  How.,  246. 

exceptions;  they  are  only  memoranda  Where  the  bill  is  not  signed  nor 

from  which  the  bill  may  afterwards  be  sealed  the  jucLnnent  will  be  affirmed, 

drawn  up  and  sealed.    Pomeroy  v.  Miissina  v.   UavazoSy  6  Wall.,  855; 

Bank  of  Indiana,  1  Wall.,  592.    The  Young  v.  Martin,  8  Id.,  354.    S.  P. 

bill  should  be  tendered   during  the  Galvinv.  State,  56  Ind.,  51;  Croea  v. 

trial,  or  immediately  afterwards  dur-  Kemp,  58  Ga.,  194;  Denver  v.  Capelli, 

ing  the  same  term;  the  subsequent  3  Col.,  235.    But  if  the  bill  be  signed 

signing  of  it  is  a  matter  of  consent  or  it  need  not  be  sealed.     Oeneres  v. 

special  order.    Bradstreet  v.  TTwmaa,  Campbell,  11  Wall.,  193;  Contra,  Ran- 

4  Pet.,  102;  Brown  v.  Clarke,  4  How.,  kin  v.  Sanderson,  35  Ohio  St.,  4S2. 

4;    Phelps   v.    Mayer,  15    Id.,    160;  The  fact  that  the  bill  was  not  signed 

Dredge  v.  Forsyth,  2  Black,  563;  Kel-  in  time,  is  not  ground  of  dismissal  if 

logg  V.  Forsyth,  Id.,  571;  Muller  v.  the  delay  was  not  caused  by  the  fault 

Ehlers,  1  Otto,  249;  Eagle  Manvf.  Co,  of    the   appellant   or   his    attorney. 

V.  Draper,  14  Blatchf.,  334;  Herbert  Horn  v.  Buck,  48  Md.,  358. 

V.  Butler,  Id.,  357;  Rhoades  v.  Drumr  In  Kansas,  the  bill  must,  in  all  cases, 

mond,  3  Col.,  374;  Webster  y,  Bamett,  be  settled  and  signed  at  the  term  at 

17  Fla.,  272,     See  also    Whalen  v.  which  the  trial  was  had.    It  cannot, 

Sheridan,  18  Blatchf.,  308;  Marye  v.  after  that  term,  be  signed  nunc  pro 

fi<rauM,  6  Sawy.,  204.    But  the  excep-  tunc.    State  y,  Bohan,  19  Kan.,  28. 

tions  must  be  taken  at  the  trial,  and  S.  P.  in  Texas,  Farrar  v.  Bates,  55 

this  must  appear  from  the  bill,  when-  Tex.,  193. 

ever  signed.    Waltonv,  United  States,  If  the  truth  of  the  case  is  fairly 

9  Wheat,  651 ;  Brown  v.  Clark,  supra ;  stated  in  the  bill,  mandamus  will  He 

Phelps    V.    Mayer,    supra ;    United  to  compel  the  judge  to  sign  it.    Page 

Siates  V.  Oibert,  2  Sumn.,  22;  United  v.  Clopton,  30  Gratt  (Va.),415;  Henry 

States  V.   BreitUny,  20    How.,   252;  v.  Davis,   13  W.  Va.,  230;  State  v. 

Barton  v.  Forsyth,  Id.,  532;  Turner  Gunter,  30  I^a.  Ann.,  Pt.  l.,'M;  State 

V.  Yates,  16  Id.,  14;  Stanton  v.  Em-  v.  Reel,  (W  Mo.,  100.     S.P.   Garibaldi 

6rey,  3  Otto,  548;  Sin^son  v.  Ball,  3  v.  Carroll,  ;W  Ark.,  508.    But  see  Peo- 
ple V.  Blades,  10  Bradw.  (III.),  17. 
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On  the  7th  of  October,  1841,  the  cause  came  on  for  trial  in 
the  District  Court  of  Scott  county,  when  the  jury  found  a  ver- 
dict for  the  plaintiff,  and  assessed  his  damages  at  $1,837.50. 
*2B1 1  ^  bill  of  exceptions,  containing  a  recapitulation  of 
J  the  evidence  *upon  both  sides  and  sundry  prayers  to 
the  court,  is  found  in  its  proper  place  in  the  record ;  but  the 
date  of  its  signature  by  the  judge  is  the  21st  day  of  Decem- 
ber, 1848,  whereas  the  trial  took  place  in  October,  1841. 

A  motion  for  a  new  trial  was  made  by  the  counsel  for  the 
defendants  upon  several  grounds,  which  it  is  not  necessary  to 
specify. 

In  April,  1842,  the  court  commenced  in  Scott  county  on  the 
4th,  and  in  Clinton  county,  in  the  same  district,  on  the  11th. 
But  on  the  12th  of  April,  whilst  the  court  was  in  session  in 
Clinton  county,  the  following  entries  were  made  in  Scott 
county : — 

John  Wilson  v.  John  C.  Sheppard  et  al. — Assumpsit. 

And  now  come  the  parties  by  their  attorneys,  and  the 
defendants  move  for  judgment  on  the  motion  for  a  new  trial, 
made  and  argued  at  the  last  term  of  this  court  in  this  cause, 
and  held  under  advisement  until  the  present  term. 

JndgmefU. 

It  is  considered  by  the  court,  that  said  defendants  take 
nothing  by  their  said  motion ;  and  thereupon  the  plaintiff 
moves  the  court  for  judgment  upon  the  verdict  rendered  by 
the  jurors  aforesaid  at  the  last  term  of  this  court  in  this  cause, 
it  is  therefore  considered  by  the  court,  tj^at  the  plaintiff 
recover  of  the  defendants  the  said  sum  of  eighteen  hundred 
and  thirty-seven  dollars  and  fifty  cents,  his  damages  aforesaid 
in  form  aforesaid  assessed,  besides  his  costs  by  him  about  his 
suit  in  this  behalf  expended,  and  that  execution  issue  therefor. 

Appeal  granted. 

And  thereupon,  the  said  defendants,  by  their  attorney,  pray 
an  appeal,  which  was  allowed. 

Whether  or  not  this  appeal  prevented  the  District  Court  of 
Scott  county  from  correcting  the  erroneous  entry  was  one  of 
the  questions  before  this  court. 

At  October  term,  1842,  the  following  proceedings  took  place 
in  the  District  Court  of  Scott  county  : — 

Plaintiff's  Motion  for  Judytnent. 

And  afterwards,  to  wit,  on  the  third  day  of  October,  in  the 
276 


JANUARY    TP:RM.    1848.  261 

Sheppard  et  al.  v.  Wilson. 

year  of  our  Lord  1842,  the  said  plaintiff  filed  in  the  court 
aforesaid  the  following  motion  for  judgment  in  this  cause,  to 
wit : — 

Wilson  v.  Sheppard  and  others. 

And  now,  at  this  day,  October  terra,  1842,  comes  the  said 
plaintiff,  by  Mitchell  &  Grant,  his  attorneys,  and  moves  rmoao 
the  *court  to  enter  up  judgment  in  this  cause,  as  of  the  ^ 
last  fall  term  of  this  court. 

Mitchell  &  Grant,  for  Plaintiff. 

Second  Judgment. 

And  afterwards,  to  wit,  on  the  7th  day  of  October,  in  the 
year  last  aforesaid,  the  following  proceedings  were  had,  to 
wit: — 

Wilson  v.  Sheppard  and  others. — Assumpsit. 

This  day  came  the  said  plaintiff,  by  his  attorney,  and  it 
appearing  to  the  court,  that,  at  a  previous  term  of  this  court, 
to  wit,  the  October  term,  1841,  the  issue  previously  joined  in 
this  cause  was  submitted  to  a  jury,  who,  after  hearing  the  evi- 
dence and  arguments  of  counsel,  returned  into  court  the  fol- 
lowing verdict,  to  wit :  they  find  the  issue  for  the  plaintiff, 
and  assess  his  damages  at  the  sum  of  eighteen  hundred  and 
thirty-seven  dollars  and  fifty  cents. 

Appeal  prayed  by  Defendants, 

Whereupon,  a  motion  was  made  by  the  attorney  for  defen- 
dants for  a  new  trial  herein,  which  motion  was,  at  said  October 
term,  taken  under  advisement  by  the  court ;  and  it  further 
appearing  to  the  court,  that  this  court  has  not  at  any  time 
since  decided  said  motion,  but  that  said  motion  was  continued 
under  advisement  until  the  present  term,  that  the  order  of 
continuance  at  last  term  wjis  not  entered  of  record.  It  is 
therefore  ruled,  that  said  order  of  continuance  be  entered 
^^  nunc  pro  tunc"*^ ;  and  the  court,  having  now  fully  considered 
the  said  motion  for  a  new  trial,  doth  overrule  the  same.  And 
it  is  further  considered  by  the  court,  that  the  plaintiff  have 
and  recover  of  and  from  the  said  defendants  the  said  sum  of 
eighteen  hundred  and  thirty-seven  dollars  and  fifty  cents,  his 
damages  in  manner  and  form  aforesaid  assessed,  together  with 
his  costs  by  him  about  his  suit  in  that  behalf  expended,  and 
that  a  special  execution  against  the  property  attached  issue 
therefor ;  thereupon  tiie  defendants  prayecT  an  appeal  to  the 
Supreme  Court. 
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To  this  judgment  c)f  the  District  Court,  the  counsel  for  the 
defendants  took  a  bill  of  exceptions,  with  a  view  to  carry  ihe 
case  up  to  the  Supreme  Court  of  Iowa. 

In  January,  1844,  the  case  came  before  the  Supreme  Court 
of  Iowa,  when  the  counsel  for  Wilson  moved  to  strike  from 
the  record,  and  reject  from  the  consideration  of  the  court,  the 
bill  of  exceptions  filed  and  dated  in  December,  1843 ;  which 
motion  the  court  sustained. 

The   counsel  for  Sheppard  then  moved  for  a  mandamus, 

*2631  ^^^®^^^  ^  ^^^  judge  of  the  District  Court  of  Scott 
J  county,  requiring  *him  to  sign  and  seal,  nunc  pro  tunc, 
the  bill  of  exceptions  tendered  on  the  original  trial.  But  the 
court  refused  to  grant  the  mandamus. 

After  some  other  proceedings,  which  it  is  not  necessary  to 
state,  the  Supreme  Court  of  lowti,  in  January,  1845,  affirmed 
the  judgment  of  the  District  Court  of  Scott  county. 

To  review  this  affirmance,  a  writ  of  error  brought  the  case 
up  to  this  court. 

It  was  argued  by  Mr»  Clement  Cox  and  Mr.  Learned  (in 
print),  for  the  plaintiffs  in  error,  and  by  Mr,  G-rant^  for  the 
defendant. 

The  counsel  for  the  plaintiffs  in  error  assigned  twelve  causes 
of  error,  the  last  six  of  which  are  as  follows : — 

7th.  The  court  erred,  in  enterijig  an  order  for  a  continuance 
of  this  cause,  nunc  pro  tunc^  on  motion  therefor,  at  the  Octo- 
ber term,  1842,  and  in  rendering  a  judgment  upon  the  verdict 
of  the  jury  at  said  terra,  upon  a  mere  motion  of  the  plaintiff. 

8th.  The  court  erred,  in  rendering  a  judgment  at  the  Octo- 
ber term,  1842,  the  second  judgment  in  this  record,  after  a 
writ  of  error  had  been  sued  out  and  served,  and  made  a  super- 
sedeas by  the  allowance  of  a  judge  of  the  Supreme  Court, 
which  was  then  pending. 

9th.  The  Supreme  Court  erred,  in  expunging  from  the 
record  the  defendant's  bill  of  exceptions,  tendered  at  the 
trial  of  the  cause  before  the  District  Court  of  Scott  county. 

10th.  The  Supreme  Court  erred,  in  refusing  the  writ  of 
mandamus,  on  the  motion  of  the  plaintiff  in  error,  t^  the 
judge  of  the  District  Court  of  Scott  county,  requiring  the 
said  judge  to  sign  and  seal,  nunc  pro  tunc^  the  bills  of  excep- 
tions tendered  at  the  trial  of  this  cause  before  the  District 
Court,  by  the  defendants  below,  or  show  cause  against  the 
said  motion. 

11th.  The  sai(f  Supreme  Court  erre<l,  in  revei-sing  the  judg. 
ment  of  tlie  District  Court,  rendered  upon  the  verdict  of  the 
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jiary  on  the  12th  of  April,  1842,  on  the  ground  that  the  super- 
sedeas bond  did  not  appear  in  the  record  with  the  writ  of 
error. 

12th.  The  Supreme  Court  erred,  in  affirming  the  judgment 
of  the  District  Court,  rendered  on  the  7th  of  October,  1842, 
being  the  second  judgment  rendered  in  said  cause,  and  which 
said  judgment  was  rendered  when  a  writ  of  error  was  pending, 
and  after  the  cause  had  been  removed  thereby  from  the  juris- 
diction of  said  District  Court. 

The  argument  on  behalf  of  the  plaintiffs  in  error,  upon  the 
above  points,  was  as  follows : 

We  will  now  examine  the  7th  and  8th  en-ors  assigned,  rmooA 
as  *they  are  connected  in  substance,  and  inquire  what  ^ 
this  first  judgment  of  April  was  in  its  character. 

Suppose  the  plaintiffs  in  error  had  acquiesced  in  this  judg- 
ment, and  had  not  taken  any  steps  to  have  it  reversed,  could 
not  the  plaintiff  below  have  enforced  his  judgment?  Was  it 
not  a  final  judgment  in  the  cause,  conclusive  on  its  face,  upon 
the  parties  to  it,  upon  the  subject-matter  embraced  in  the  suit? 
Suppose  the  plaintiff  below  had  issued  his  execution,  levied  it 
upon  property,  and  sold  the  same  in  satisfaction  of  the  judg- 
meht,  while  the  judgment  remained  unreversed,  and  without 
any  supersedeas  to  restrain  its  operations,  could  an  action 
have  been  maintained  against  the  officer  for  levying  upon, 
taking,  and  selling  the  defendant's  property  in  satisfaction  of 
the  judgment  debt  ?  We  say  it  could  not ;  and  the  defendant 
in  error  thought  so,  too,  for  he  did  issue  his  execution  upon 
this  judgment,  which  appears  by  the  records,  and  the  officer 
made  his  full  return  thereof  before  the  writ  of  error  to  reverse 
the  judgment  was  sued  out.  In  6  Pet.,  8,  the  Supreme  Court 
decide, — "If  execution  issue  upon  an  errojieous  judgment, 
the  party  who  acts  under  it  is  justified  until  it  is  reversed,  for 
it  is  the  act  of  the  court."  So  in  9  Pet.,  8,  the  court  say, — 
**A  judgment  of  a  court  of  competent  jurisdiction,"  (which 
means,  I  suppose,  a  court  having  a  legal  jurisdiction  of  the 
subject-matter  of  the  suit,)  ''while  unreversed,  concludes  the 
subject-matter  of  it  between  the  parties  to  it."  In  3  Cranch, 
800,  the  court  decide,  that  "a  judgment  of  a  court  of  compe- 
tent jurisdiction,  although  obtained  by  fraud,  has  never  been 
considered  void,  and  all  acts  done  under  such  judgments  are 
valid  as  respects  third  persons."  Such  judgments,  then,  by 
these  authorities,  would  protect  the  sheriff  acting  under  the 
authority  of  an  execution  to  enforce  them.  Such  is  the  case 
of  the  first  judgment  rendered  in  this  cause,  as  the  record  will 
show.  Again,  in  3  Dall.,  401,  the  court  say,  that  '^  although 
a  judgment  of  an  inferior  court  be  defective,  yet,  if  in  its 
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nature  it  is  final,  and  one  on  which  an  execution  can  issue, 
the  party  is  entitled  to  his  writ  of  error."  This  judgment  of 
the  12th  of  April,  1842,  was  not  only  final  by  its  terms,  but  it 
was  one  on  which  an  execution  could  issue, — one  on  which 
the  plaintiff  below  did  actually  issue,  and  have  a  legal  return 
of  his  execution,  and  one  on  which  we  were  entitled  to  a 
writ  of  error.  We  obtained  our  writ  of  error,  and  made  it 
a  supersedeas,  as  the  record  proves. 

The  court  erred,  then,  in  rendering  a  judgment  at  the  Octo- 
ber term,  1842,  in  this  cause,  after  a  writ  of  error  had  been 
sued  out  and  was  pending,  and  which  was  made  a  supersedeas 
♦Sfi'il  *^  *^®  former  judgment  by  allowance  of  a  judge  of  the 
-»  Supreme  *Court.     We  contend  that  the  writ  of  error 
was  a  supersedeas,  and  stayed   all    proceedings  of  the  Dis- 
trict  Court   upon   this    judgment   after   its   date;    that  the 
District   Court   was,  from   that   hour,  held   in    abeyance   in 
relation   to  the   whole   cause   and  every   matter   connected 
with  it,  until  the  writ  of  error  was  disposed  of  in  the  appellate 
court.     For  this   point  I   refer  to   1   Blackf.    (Ind.),   488, 
where  the  court  say, — "  A  writ  of  error  is  a  supersedeas,  so 
far  as  to  stay  all  proceedings  until  the  writ  of  error  is  dis- 
posed of."     If  this  be  law, — and  the  books  are  full  of  sinfilar 
decisions, — then   we   say   that  the   District  Court  of  Scott 
county  had  no  power,  at  the  October  term,  1842,  nor  at  any 
subsequent   term,  to   render   the   second   judgment  in   this 
cause,  which  was  brought  there  to  be   reversed  by  the  sec- 
ond writ  of  error  appended  to  the  record,  even  if  the  cause 
was  otherwise  open  for  the  action  of  the  court,  and  a  judg- 
ment might  have  been  legally  rendered  at  that  term.     But  I 
contend  that  the  District  Court  had  no  power  or  legal  author- 
itv  to  alter  or  amend  a  final  judgment,  at  a  subsequent  term 
alter  it  is  rendered.     It  can  only  amend  as  to  mere  form. 
We  refer  the  court  to  1  Ohio,  375,  where  this  doctrine  is  fully 
laid  down ;  also  to  2  Id.,  32,  and  3  Id.,  306.    In  both  of  these 
last  cases,  the  same  principles  are  decided.    In  2  Wash.  C.  C, 
483,  the  court  decide,  that,  "  where  there  is  error  in  entering 
a  judgment,  the  court,  at  a  subsequent  term,  cannot  set  it 
aside,  unless  it  was  entered  by  misprision  of  the  clerk,  by 
fraud."     This  is  a  strong  case,  from  high  authority,  and  is  as 
directly  in  point,  it  seems  to  me,  as  language  can  make  a  case. 
In  3  Marsh.  (Ky.),  268,  the  court  say, — "  A  court  possesses  no 
power,  at  a  subsequent  term,  to  modify,  set  aside,  or  alter,  on 
motion,   a  judgment  of  a   previous   term.     This   proceeding 
must  be  by  writ  of  error."     In  the  case  at  bar,  the  court  not 
only  set  aside  a  final  judgment  rendered  at  a  preceding  term, 
but  in  defiance  of  a  writ  of  error  issued  to  reverse  that  judg- 
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meat;  and  this  was  done  on  the  motion  of  the  party  who 
voluntarily  asked  to  have  the  erroneous  judgment,  as  he 
termed  it,  rendered. 

In  1  Greenl.  (Me.),  869,  the  court  decide,  that  "  the  judg- 
ment of  a  court  of  competent  jurisdiction  cannot  be  affected 
by  entries  on  the  record,  except  upon  a  writ  of  error."     How 
much  less,  then,  should  an  entire  judgment  be  annulled,  how- 
ever erroneous  it  may  be,  and  a  new  judgment  entered  at  a 
subsequent  term,  upon  a  mere  motion,  and  without  any  rule 
for  the  opposite  party  to  show  cause  against  it,  as  was  the  case 
at  bar.     It  is  decided  in  1  Blackf.  ("Ind.),  168,  that  "  a  grant 
erroneously  made,  until  it  is  reverhcd,  is  a  bar  to  a  suit." 
The  reasoning,  from  all  these  authorities,  seems  to  me  rmoaa 
to  be  this, — *that  an  act  done  by  legal  authority,  ap-  ^ 
peanng  on  its  face  to  have   been  correctly  done,  however 
erroneous,  can  only  be  corrected  in  a  legal  manner,  and  by 
the  proper  tribunal  in  whom  the  law  has  vested  the  power  to 
correct  the  error  complained  of. 

We  contend  that  the  court  had  no  power,  at  the  October 
term,  1842,  to  enter  any  judgment  whatever  in  this  cause ; 
that  the  court  had  not  then  any  jurisdiction  over  it.     The 
cause  has  been  discontinued  from  the  docket  of  the  court,  nnd 
could  not  be  brought  before  the  court  again,  either  by  motion 
or  by  any  other  process,  but  by  a  writ  of  procedendo  from  the 
Supreme  Court,  reversing  the  judgment  of  April  upon  a  writ 
of  error.    After  the  judgment  of  April,  the  case  was  no  longer 
on  the  docket  of  the  court,  and  the  court  had  no  authority  to 
enter  a  continuance,  nunc  pro  tuncy  to  regain  a  jurisdiction 
over  the  cause,  when  its  judicial  functions  had  ceased  to  exist 
in  relation  to  it.     As  well  might  the  court  docket  a  new  case, 
nunc  pro  tuncy  with  all  its  previous  proceedings  made  out  in 
form,  and  proceed  to  render  a  judgment  upon  moticm,  without 
a  rule  to  the  opposite  party  to  show  cause  against  it,  as  to  do 
what  appears  by  this  record  was  done,  so  far  as  either  proceed- 
ing would  be  justified  by  the  law.     For  an   authority  that 
there   was  a  discontinuance  of  this  cause,  and  that  the  Dis- 
trict Court  could  not  again  assume  any  jurisdiction  over  it, 
except  the  case  had  been  remanded  from  the  Supreme  Court, 
I  refer  the  court  to  Graham's  Pr.,  498,  to  8  Petersd.,  387,  and 
the  cases  there  referred  to.     In  the  first  case,  where  a  venire 
was  returnable  on  the  first  day  of  the  term,  and  the  distringas 
was  dated  the  day  after,  the  court  held  it  to  be  a  discon- 
tinuance, becayse  every  process  must  be  tested  on  the  day  it 
is  awarded.     Here  there  was  a  space  of  one  day,  when  the 
court  had  no  jurisdiction  over  the  case,  and  it  was  adjudged  a 
dlBContinuance.     In  the  case  at  bar,  there  were  six  months 
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when  the  court  had  no  jurisdiction  over  the  action,  and  execu- 
tion had  been  issued  and  returned,  and  a  writ  of  error  was 
pending ;  yet  the  court  resumed  a  jurisdiction,  entered  a  con- 
tinuance contrary  to  the  fact,  when  the  case  was  never  in- 
tended to  be  continued  in  contemplation  of  law,  and  rendered 
a  judgment.  So,  in  8  Petersd.,  No.  13,  890,  the  court  say, — 
^^  There  is  a  discontinuance,  because  the  action  was  not  regu- 
larly continued  from  term  to  term."  Here,  in  the  case  at  bar, 
the  record  shows  that  there  was  not  any  continuance  of  the 
cause  whatever.  In  No.  15,  same  page,  the  court  say, — "■  On 
a  writ  of  error,  if  a  continuance  be  not  alleged,  it  shall  be 
intended  a  discontinuance,  for  it  is  so  in  fact." 
*2871  ^ow  the  court  could  preface  their  second  judgment 
-»  by  the  *declaration,  that  no  judgment  had  been  ren- 
dered on  the  verdict,  when  the  first  judgment  was  staring  it 
in  the  face«  is,  to  me,  inconceivable.  It  is  something  more 
than  a  legal  fiction. 

We  think  the  Supreme  Court  erred,  in  rejecting  the  bills  of 
exceptions  referred  to  in  the  9th  error  assigned.  In  the  stat- 
ute of  Iowa  of  January  26th,  1839,  section  19,  entitled  "An 
act  regulating  practice  in  the  District  Courts,"  &c.,  page  375, 
will  be  found  the  law  of  the  territory  relating  to  bills  (»f 
exceptions.  The  statute  simply  requires  that  they  should  be 
reduced  to  writing  during  the  progress  of  the  trial.  The 
other  provisions  of  the  statute  are  not  material  to  this  cause. 
This  was  done  in  our  case.  See  the  transcript,  page  24.  The 
bills  were  prepared  during  the  progress  of  the  trial;  they 
were  then  reduced  to  writing,  as  the  exceptions  arose.  The 
counsel  not  agreeing  to  all  the  facts  stated  in  the  bills,  they 
were  submitted  to  the  court  for  correction,  in  its  discretion, 
according  to  the  facts,  and  to  sign,  seal,  and  deliver  them  into 
the  office  of  the  clerk,  with  the  papers  in  the  cause,  in  the 
event  that  the  motion  for  a  new  trial,  held  under  advisement, 
should  not  prevail.  The  court  mislaid  the  bills,  but  never 
refused  to  sign  them.  At  length  they  were  found,  signed, 
and  returned,  as  seen  by  the  record.  The  Supreme  Court 
rejected  them  because  they  were  not  filed  in  time. 

We  hold  it  to  be  both  law  and  universal  practice,  that  when 
any  controvei*sy  arises  between  parties,  in  settling  a  bill  of 
exceptions,  an  application  can  only  be  made  to  the  court  to 
correct  the  bill,  according  to  the  facts,  which  the  aonrt  is 
always  presumed  to  possess  and  retain.  The  bills  become  a 
part  of  the  record  of  the  court,  and  are  always  under  its  con- 
trol, and  the  court  is  as  much  boun<l,  as  an  important  part  of 
its  duty,  to  see  its  bills  correctly  made  out,  as  it  is  to  inspect 
and  correct  any  other  portion  of  its  records  and  prooeedeigs. 
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In  relation  to  this  matter,  all  that  we  could  do  was  to  reduce 
our  exceptions  to  writing,  as  we  understood  the  facts  to  be. 
If  the  other  party  objected  to  any  of  our  statements,  a  refer- 
ence could  alone  be  made  to  the  court  to  decide  the  matter 
between  us,  and  to  correct  the  bills  according  to  the  facts. 
This  we  did,  and  in  proper  time,  under  the  statute.  We  sub- 
mitted our  bills  to  the  court  for  its  judgment  upon  them. 
The  court  held  them,  with  the  papers  in  the  cause,  to  decide 
the  motion  for  a  new  trial.  The  court  mislaid  the  bills,  found 
them  again,  signed  and.  sealed  them,  as  we  had  prepared  them, 
without  an  alteration ;  the  best  evidence,  one  would  think, 
that  they  were  deemed,  by  the  court,  to  be  correct. 

But  the  Supreme  Court  rejected  them  because  they  r#ofiQ 
were  not  *in  time,  although  the  judge  held  them  in  his  ^ 
hands  from  the  time  of  the  veraict  until  he  signed  and  filed 
them.  Was  it  our  fault  that  they  were  not  sooner  in  the 
record?  The  cause  had  not  come  on  for  trial  before  the 
Supreme  Court,  upon  the  writs  of  error.  We  then  applied 
for  a  mandamus  to  the  judge  below,  to  sign  the  bills,  nunc  pro 
tunc^  as  of  the  term  of  the  trial,  and  when  they  were  placed 
in  his  possession.  This  would  have  taken  them  out  of  the 
objection  to  our  exceptions.  But  the  court  overruled  our 
motion.  In  the  haste  with  which  this  argumeirt  has  been 
prepared,  I  have  not  been  able  here  to  refer  the  court  to 
authority  upon  this  point  of  our  case.  Most  of  the  decisions 
of  the  courts,  arising  upon  the  subject  of  bills  of  exceptions, 
are  based  upon  the  particular  facts  of  each  case,  or  limited 
by  statutory  provisions  ; — a  case  analogous  to  the  one  at  bar 
is,  probably,  not  to  be  found  reported. 

The  eleventh  error  assigned  has  been  noticed  in  a  previous 
part  of  this  argument.  That  the  court  erred,  in  revei-sing  the 
first  judgment  of  April  12th,  1842,  upon  the  ground  assumed 
by  the  court,  we  cannot  doubt.  We  think  the  court  erred,  in 
a  still  greater  degree,  in  affirming  the  second  judgment  of  the 
7th  of  October;  the  second  judgment,  which  is  our  12th 
specific  error  assigned.  If  the  District  Court  erred,  in  revers- 
ing its  own  judgment  at  a  subsequent  term,  or  striking  it  out 
of  the  record  after  an  execution  had  been  issued  and  returned, 
and  after  the  cause  had  been  removed  from  the  jurisdiction  of 
the  court  by  a  writ  of  error  that  was  then  pending,  it  seems 
to  us  that  the  Supreme  Court  doubly  erred  in  sustaining  both 
proceedings,  and  in  affirming  the  second  judgment. 

Mr,  Grant^s  argument,  for  the  defendant  in  error,  upon  the 
above  points,  was  as  follows: — 

U\ie  9th  assignment  of  error  is  the  first  one  lor  the  consid- 
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eration  of  this  court,  to  wit : — "  Striking  the  bill  of  exceptions 
of  21  December,  1843,  from  the  records  of  the  Supreme  Court." 

In  discussing  this  point,  we  make  this  preliminary  question, 
that  this  bill  of  exceptions  is  not  a  part  of  record  here,  and 
the  propriety  of  rejecting  it  cannot  be  examined  by  the  court. 
True,  the  clerk  has  sent  it  here,  but  unless  it  be  a  part  of  the 
record,  the  court  will  not  examine  it. 

"Nothing  but  what  constitutes  the  record  of  the  court 
below  will  be  examined  here." — Davis  v.  Packard^  6  Pet.,  41L 

"Tlie  plaintiff  relies,  for  a  reversal  of  the  judgment,  on  his 
having  been  entitled  to  a  continuance,  in  consequence  of  an 
affidavit  alleged  to  have  been  made  in  his  behalf,  and  on  his 
having  objected  to  the  cancelling  the  order  of  continuance. 
*9fiQT  These  grounds  of  error,  however,  do  not  appear  of 
-I  record.  The  *affidavit  and  objection  of  the  plaintiff 
could  only  be  shown  by  a  bill  of  exceptions.  The  transcript 
of  the  record,  to  be  sure,  contains  a  copy  of  the  affidavit  of 
continuance,  together  with  a  statement  of  the  clerk,  that  he 
objected  to  proceeding  to  trial  after  the  order  of  continuance, 
and  that  he  tendered  a  bill  of  exceptions  to  the  opinion  of 
the  court  ordering  the  trial,  which  the  court  refused  to  sign. 
These  circumstances,  however,  are  only  the  statements  of  the 
clerk,  and  constitute  no  part  of  the  record^'' —  Wilson  v.  Coles^ 
2  Blackf.  (Ind.),  403. 

The  bill  of  exceptions  filed  with  the  record  in  the  Iowa 
Supreme  Court,  was  stricken  from  the  record;  it  constituted 
a  part  of  the  record  no  longer,  and  to  make  it  a  part  of  the 
record  here,  it  must  have  been  embodied  and  made  a  part  of 
the  bill  of  exceptions  to  the  decision  of  the  Iowa  Supreme 
Court.    It  was  not.     See  record,  pages  32  and  33. 

On  this  point,  we  refer  to  the  following  authorities : — But- 
ton V.  Brown,  1  Blackf.  (Ind.),  429;  Henderson  v.  McKee^ 
Id.,  347  ;  Hays  v.  McKee^  2  Id.,  11 ;  Vallandingham  v.  Fellows^ 
1  Scam.  (111.),  283 ;  Huff  v.  Qilhert,  4  Blackf.  (Ind.),  20. 

A  bill  of  exceptions  is  a  "  pleading  of  the  party,  and  is  to 
be  construed  most  strongly  against  him  who  alleges  the 
exception." — Rogers  v.  Hale^  3  Scam.  (Ill.)»  6. 

"A  bill  of  exceptions  is  the  method  of  placing  on  the 
record  matters  which  properly  do  not  belong  to  it,  and  it 
should  contain  the  matter  so  intended  to  be  placed  on  the 
record.  A  reference  in  the  bill  is  not  sufficient.  Berry  v. 
Hale,  1  How.  (Miss.),  315. 

"  When  tiie  clerk  transcribed  certain  records  intended  to  be 
placed  in  the  bill  of  exceptions,  and  stated  that  they  were  the 
records  and  executions  referred  to  in  the  bill  of  exceptions ; 
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held,  it  did  not  spread  them  on  the  record." — Maundrig  v. 
Righy,  4  How.  (Miss.),  222. 

The  bill  of  exceptions  in  this  case,  pages  32  and  33,  does 
not  identify  the  paper  referred  to. 

''  The  bill  of  exceptions  refers  to  some  extrinsic  paper  or 
document,  which  is  said  to  be  marked  B,  and  to  be  considered 
part  of  the  bill  of  exceptions ;  but  what  that  document  is  we 
do  not  know,  for,  in  looking  through  the  record,  we  find  no 
document  which  has  such  a  mark,  or  is  otherwise  identified 
Tt  is  true,  there  is  in  the  subsequent  history  of  the  case  a  doc- 
ument, but  it  has  no  mark  of  identity  with  the  one  referred 
to  by  the  judge  in  the  bill  of  exceptions." — Oliver  v.  State^  5 
How.  (Miss.)  14-18. 

"  Nothing  which  does  not  properly  belong  to  the  record  is 
part  of  it,  unless  inserted  in  the  bill  of  exceptions." 

A  bill  of  exceptions,  stating  that  "the  following  r#o7o 
evidence  *was  oflfered,"  then  aading,  *'  here  insert  the  ^ 
same,"  is  incomplete,  and  does  not  make  part  of  the  record 
the  evidence  thus  attempted  to  be  embraced  in  it,  though 
contained  in  the  transcript  of  the  record.  Rankin  v.  HoUo- 
way^  3  Sni.  &  M.  (Miss.),  614. 

"  It  is  said  there  was  a  motion  to  quash  the  writ,  and  that 
the  motion  was  improperly  overruled ;  but  as  the  writ  is  not 
inserted  in  the  record,  we  have  no  means  of  examining  the 
objection,  and  must  presume  the  decision  correct." — Stale 
Bank  v.  Brooh^  4  Black.  (Ind.),  485. 

[Opinion  in  the  text,  near  bottom  of  page ;  there  is  no 
reference  to  it  in  the  marginal  note.] 

The  bill  of  exceptions  of  the  District  Court  of  Scott  county 
was  stiicken  from  the  records  of  the  Supreme  Court  of  Iowa; 
how  can  it  be  made  a  part  of  the  record  here,  unless  included 
in  the  bill  of  exceptions  taken  to  their  decision  ?  Strike  it 
out  of  pages  16  et  seq.^  and  what  is  there  in  the  bill  of  excep- 
tions, paees  32  and  33,  to  bring  it  before  this  court? 

But  admit  that  it  is  properly  here,  we  say  that  the  9th  error 
is  not  well  assigned ;  the  Iowa  Supreme  Court  decided  cor- 
rectly in  striking  it  from  the  record. 

The  plaintiffs  in  error,  in  their  printed  argument  by 
Learned^  produce  no  authority  on  this  point,  place  gi*eat  stress 
on  the  supposed  fact,  nowhere  existing  in  reality,  and  nowhere 
appearing  on  the  record,  that  the  exceptions  ware  by  counsel 
reduced  to  writing  during  the  progress  of  the  trial,  and  by 
inference  tendered  to  the  court,  and  that  the  Iowa  Supreme 
Supreme  Court  rejected  the  bill  of  exceptions,  because  it  was 
not  iiled  during  the  trial. 

^*  Most  of  the  decisions  of  courts,"  says  Leariied^  for  plain- 
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tiffs  in  error,  ^^  on  the  subject  of  bills  of  exceptions,  are  based 
upon  the  particular  facts  of  each  case,  or  limited  by  statutory 
provisions.  A  case  analogous  to  the  one  at  bar  is,  probably, 
not  to  be  found  reported.'  If  by  this  he  refei-s  to  his  side  of 
the  ca6e,  we  shall  not  deny  it,  but  we  show  both  authority 
and  statutory  provisions  in  favor  of  rejecting  the  bill  of 
exceptions.  The  words,  "no  entry  of  record^  that  the  bill 
of  exceptions  was  tendered  at  the  trial,  are  emphasized 
in  the  statement  of  the  counsel  for  the  plaintiffs  in  error, 
thereby  intending,  we  suppose,  to  convey  the  idea  that  it 
appears  in  some  other  way. 

"  The  statement  of  the  bill  of  exceptions,  as  to  the  time 
when  it  was  taken,  will  prevail  over  the  memorandum  of  the 
clerk." — Carpnew  v.  Carravari^  4  How.  (Miss.),  370. 

"  The  bill  of  exceptions  mu^t  show  affirmatively  that  the 
exception  was  taken  at  the  trial,  and  if  it  does  not  so  appear, 
the  error  will  be  fatal." — Patterson  v.  PhiUips^  1  How. 
(Miss.),  672. 

*2711       ^Perhaps  Howard's  Mississippi  Reports  are  not  high 
-I  enough  authority  for  counsel.     Hear  the  opinion  of 
this  court. 

*'  It  is  not  necessary,"  under  laws  of  the  United  States, 
"that  a  bill  of  exceptions  should  be  formally  drawn  and 
signed  before  the  trial  is  at  an  end.  The  exception  may  be 
taken  at  the  trial,  and  noted  by  the  court,  and  may  afterwards, 
during  the  term,  be  reduced  to  form,  and  signed  by  the  judge ; 
but  in  such  case  it  is  signed  nunc  pro  tunc^  and  purports  on  its 
face  to  be  the  same  as  if  actually  reduced  to  form  and  signed 
during  the  trial ;  it  would  be  a  fatal  error  if  it  were  to  appear 
otherwise." — Walton  v.  United  States^  9  Wheat.,  651. 

The  bill  of  exceptions  in  this  cause  was  taken,  reduced  to 
writing,  "signed  and  sealed  this  21st  December,  1843,"  in 
record,  pages  23  and  24.  The  trial  took  place  in  October, 
1841,  nearly  two  years  before. 

It  appears  conclusively  from  the  bill  of  exceptions,  that  it 
was  not  taken  or  tendered  during  the  progress  of  the  trial. 

The  statutory  provisions  of  the  territory  of  Iowa  will  not 
assist  the  plaintiffs  in  error.  Indeed,  they  are  perfectly  con- 
clusive on  this  point  in  favor  of  the  defendant  in  error. 

The  act  of  the  Legislature  of  Iowa,  approved  January  25, 
1839  (see  first  edition  of  Iowa  laws,  printed  at  Dubuque,  in 
1839),  section  19,  provides  (375  of  the  statutes)  : — 

**  If,  during  the  progress  uf  any  trial,  in  any  civil  cause,  either 

party  shall  allege  an  exception  to  the  opinion  of  the  court, 

and  reduce  the  same  to  writing,  it  shall  be  the  duty  of  the 

judge  to  allow  said  bill  of  exceptions,  and  to  sign  and  seal  the 
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same ;  and  said  bill  of  exceptions  shall  thereupon  become  a 
part  of  the  records  of  such  cause ;  and  if  any  judge  refuse  to 
allow  and  sign  said  bill  of  exceptions  tendered,  and  the  same 
is  signed  by  three  or  more  disinterested  by-standers,  or  attor- 
neys of  said  court,  the  judge  shall  then  permit  the  said  bill  to 
be  filed,  and  become  part  of  the  record,"  &c. 

Mr.  Grant  then  examined  the  cases  from  Missouri  and  Illi- 
nois, which  states  had  statutes  similar  to  Iowa,  citing  7  Mo., 
861 ;  8  Scam.  (111.),  6,  17,  24,  ^8 ;  2  Id.,  263-256,  490.  And 
cited,  also,  9  Johns.  (N.  Y.)  Ch.,  345 ;  3  Cow.  (N,  Y.),  32. 

This  court  has  decided  no  less  than  fifteen  causes  on  bills  of 
exceptions,  down  to  13  Pet.  We  will  cite  only  such  as  bear 
directly  on  the  case  at  bar. 

W(dton  V.  United  States,  9  Wheat.,  657,  has  been  referred 
to.  JBz  parte  Martha  Bradstreet  is,  to  our  mind,  conclusive 
for  our  client. 

"  On  the  trial  of  a  cause  in  the  District  Court  of  New  York, 
exceptions  were  taken  to  the  opinions  of  the  court,  delivered 
during  the  progress  of  the  trial ;  and,  some  time  after  r^oyo 
the  trial  *was  over,  a  bill  of  exceptions  was  tendered  to  ^ 
the  judge,  which  he  refused  to  sign,  objecting  to  some  of  the 
matters  stated  in  the  same,  and  at  the  same  time  altering  the 
bill  so  tendered,  so  as  to  conform  to  his  recollections  oi  the 
facts,  and  inserting  in  the  bill  all  that  he  deemed  proper  to  be 
contained  in  the  same ;  which  bill,  thus  altered,  was  signed  by 
the  judge. 

^^  A  rule  was  granted  to  show  cause,  and  the  judge  returned 
the  foregoing  facts. 

"  By  the  court.  This  is  not  a  case  in  which  a  judge  has 
refused  to  sign  a  bill  of  exceptions.  The  judm  has  signed 
such  a  bill  ot  exceptions  as  he  thinks  correct.  The  object  of 
the  rule  is  to  compel  the  judge  to  sign  a  particular  bill  of 
exceptions  which  has  been  offered  him.  The  court  granted  a 
rule  to  show  cause,  and  the  judge  has  shown  cause  by  saying 
he  has  done  all  that  can  be  required  of  him,''  &c. 

^^The  law  requires  that  a  bill  of  exceptions  should  be  taken 
at  the  trial.  If  a  party  intends  to  take  a  bill  of  exceptions, 
he  should  give  notice  to  the  judge  at  the  trial ;  and  if  he  does 
not  file  it  at  the  trial,  he  should  move  the  judge  to  assign  a 
reasonable  time  within  which  he  may  file  it.  A  practice  to 
file  it  after  the  term  must  be  understood  to  be  matter  of  con- 
sent between  the  parties,  unless  the  judge  has  made  an  express 
order  in  term,  allowing  such  a  period  to  prepare  it."  Ex 
parte  Martha  Bradstreet,  4  Pet.,  102. 

10th  error.  "The  Supreme  Court  erred  in  refusing  the 
motion  of  the  plaintiff  in  error  for  a  maudamus  to  the  judge  of 
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the  District  Court."     How  comes  this  assignment  of  error  in 
the  case  of  Sheppard  et  al.  v.  Wilson^  defendant  in  error,  here? 

That  was  an  ex  parte  proceeding  against  Judge  Thomas 
Wilson  of  the  District  Court,  to  compel  him,  by  mandamus, 
to  sign  a  bill  of  exceptions.  Has  any  writ  of  error  been  sued 
out  against  Judge  Wilson?  Has  he  been  cited  to  appear 
here  ?  The  proceedings  against  him  form  no  part  whatever  of 
the  suit  of  Sheppard  et  al.  v.  John,  Wilson;  but  if  they  did, 
and  this  court  can  examine  th^  question,  it  is  settled  by  the 
case  of  Hz  parte  Martha  Bradstreet. 

The  counsel  for  Sheppard  et  al.  made  a  motion  for  a  writ  to 
compel  Judge  Thomas  S.  Wilson  to  sign  and  seal  a  particular 
bill  of  exceptions,  or  show  cause ;  the  motion  is  based  on  a 
statement  of  facts,  ez  parte^  which  shows  that  no  exceptions 
were  tendered  during  the  trial ;  that  the  next  day  after  the 
trial  the  bill  was  tendered,  atid,  the  parties  not  being  able  to 
agree  as  to  the  bill,  Sheppard's  counsel  delivered  the  bill  to 
the  court,  requested  the  judge  to  correct,  and,  when  corrected, 
to  sign  it. 

mnno-i  "^^^  b^U  of  exceptions  was  not  tendered  during  the 
-»  trial,  as  *the  law  of  Iowa  requires.  No  other  time  was 
appointed  or  allowed  for  tendering,  as  the  laws  of  the  United 
States  require.  It  was  not,  when  tendered  after  the  trial, 
such  an  one  as  the  judge  could  sign  until  he  had  corrected  it 
by  his  notes.  In  other  words,  the  party  requested  the  judge 
to  do  what  the  law  requires  him  to  do, — ^to  prepare  a  correct 
bill  of  exceptions ;  and  because  the  judge  neglected  to  pre- 
pare a  new  one,  they  wish  the  court  to  compel  him  to  sign  a 
particular  bill,  which  they  admit  was  imperfect. 

But  a  mandamus  will  not  lie,  in  Iowa,  to  a  judge,  to  compel 
him  to  sign  a  bill  of  exceptions.  This  writ  issues  only  when 
there  is  no  other  adequate  remedy.  By  the  laws  of  Iowa  of 
1839,  already  quoted,  if  the  judge  refuses  to  si^n  a  bill  of 
exceptions,  the  by-standers  may  do  it ;  and  if  the  judge  refuse 
to  allow  it,  when  signed  by  them,  to  be  placed  on  the  record, 
the  Supreme  Court,  on  affidavit,  admits  it  to  the  record.  No 
mandamus  can  issue  in  Iowa  in  such  a  case ;  the  legislature 
have  provided  a  party  another  remedy. 

(The  remainder  of  Mr.  Gfrant^s  argument  is  omitted.) 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  coort. 

When  this  case  was  before  this  court  at  the  last  term,  on  a 
motion  to  dismiss  the  writ  of  error  (see  5  How.,  211),  one  of 
the  reasons  urged  was, — '•  That,  Iowa  having  been  admitted 
into  the  Union  iis  a  state  since  tlie  writ  of  error  was  broughti 
the  act  of  1838,  regulating  its  judicial  proceedings  as  a  terri- 
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tory,  is  necessarily  abrogated  and  repealed ;  and  consequently 
there  is  no  law  in  force  authorizing  this  court  to  reexatnine 
and  affirm  or  reverse  a  judgment  rendered  by  the  Supreme 
Court  of  the  territory,  or  giving  this  court  any  jurisdiction 
over  it."  And  the  court  there  say, — "  This  difficulty  has  been 
removed  by  an  act  of  Congress,  passed  during  the  present 
session,  which  authorizes  the  court  to  proceed  to  hear  and 
determine  cases  of  this  description."  It  afterwards  appeared 
that  this  court  had  been  misinformed  on  this  subject,  and  that 
bv  mistake  the  state  of  Iowa  had  been  omitted  in  the  act  of 
22d  February,  1847.  Since  that  time  (at  the  present  session 
of  Congress),  an  act  has  been  passed  to  remedy  this  omission 
(see  act  of  22d  of  February,  1848),  and  the  court  have  pro- 
ceeded to  hear  and  determine  the  case  on  the  errors  assigned. 
Of  the  numerous  errors  assigned  in  this  case,  but  three  cau 
be  noticed  as  coming  properly  under  the  cognizance  of  this 
court.  The  cause  was  originally  tried  before  the  District 
Court  of  Scott  county,  and  removed,  by  writ  of  error,  to  the 
Supreme  Court  of  the  territory  of  Iowa.  That  court  struck 
from  the  record  the  bills  of  exceptions  alleged  to  have  r«o74 
been  taken  on  the  *trial  in  the  court  below.  Conse-  ^ 
quently,  the  matters  said  to  be  contained  in  those  bills  are 
not  before  this  court. 

But  bills  of  exceptions  were  taken  by  the  plaintiflfs  in  error 
to  the  ruling  of  the  Supreme  Court  of  Iowa,  in  rejecting  the 
bills  sealed  by  the  District  Court,  and  in  refusing  to  grant  a 
mandamus  to  the  judge  of  the  District  Court  to  sign  a  bill 
of  exceptions  nunc  pro  tunc;  and  this  rejection  and  refusal 
are  now  assigned  for  error  in  this  court.  It  has  been  ques- 
tioned whether  the  action  of  the  Supreme  Court  of  Iowa  on 
these  points  is  the  proper  subject  of  a  bill  of  exceptions,  or 
can  be  reviewed  in  this  court.  But  as  we  perceive  no  error  in 
the  course  pursued  by  the  court,  it  will  be  unnecessary  to 
notice  these  objections. 

The  case  was  tried  in  the  District  Court  of  Scott  county  at 
October  term,  1841,  and  the  bill  of  exceptions  which  was 
struck  from  the  record  was  dated  on  the  21st  of  December, 
1843.  It  did  not  purport  to  have  been  taken  on  the  trial,  nor 
was  there  any  evidence  on  the  record  that  any  exceptions 
were  taken  or  noted  by  the  jud^e.  And,  assuming  the  fact 
SB  stated  by  the  counsel  for  the  defendant  below,  that  he  had 
taken  tiie  exceptions  during  the  trial,  and  had  reduced  them 
to  form  afterwards,  yet  the  bill  was  not  settled  during  the 
term  in  consequence  of  objection  made  to  certain  matters 
therein  by  the  opposite  counsel;  and  the  judge,  though  he 
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signed  a  bill  two  years  after  the  trial,  refused  to  sign  it  mme 
pro  tunc^  as  if  taken  on  the  trial. 

The  act  of  Assembly  of  Iowa  regulating  the  practice  of 
their  courts  provides,  that  "if,  during  the  progress  of  any 
trial  in  any  civil  cause,  either  party  shall  allege  an  exception 
to  the  opinion  of  the  court,  and  reduce  the  same  to  writing, 
it  shall  be  the  duty  of  the  judge  to  allow  said  exceptions,  and 
to  sign  and  seal  the  same ;  and  the  said  bill  of  exceptions 
shall  thereupon  become  a  part  of  the  record  of  such  cause; 
and  if  any  judge  of  the  District  Court  shall  refuse  to  allow 
or  sign  such  bill  of  exceptions  tendered,  and  the  same  is 
signed  by  three  or  more  disinterested  by-standers  or  attorneys 
of  said  court,  the  judge  shall  then  permit  the  said  bill  to  be 
filed  and  become  a  part  of  the  record ;  if  the  judge  refuse, 
the  Supreme  Court  of  the  territory  may,  when  such  cause  is 
brought  before  them  by  writ  of  error  or  appeal,  upon  proper 
affidavit  of  such  refusal,  admit  such  bill  of  exceptions  as  part 
of  the  record." 

This  act  requires  that  the  exceptions  must  be  taken  during 
the  progress  of  the  trial,  reduced  to  writing,  and  tendered  to 
the  judge,  and  gives  ample  remedy  to  the  party  injured,  in 
case  of  a  refusal  to  sign  them  or  permit  them  to  be  made  a 
«o'7fr-|  p&rt  of  the  record.  If  the  party  does  not  avail  him- 
■l  self  of  the  remedy  *given  him  by  the  act,  he  has  no 
one  to  blame  but  himself,  ft  is  true,  judges  may,  and  often 
do,  sign  bills  of  exception  after  the  trial,  nunc  pro  tune^  the 
bills  being  dated  as  if  taken  on  the  trial ;  but  the  propriety 
of  their  refusal  to  do  so  on  particular  occasions  depends  on  so 
many  circumstances  which  cannot  appear  on  the  record,  and 
are  known  only  to  themselves,  that  we  ought  not  to  presume 
they  have  acted  improperly  in  the  exercise  of  their  discretion. 
Certainly  a  judge  ought  not  to  be  called  on  to  make  up  a  bill 
of  exceptions  two  or  more  years  after  a  trial,  where  the  coun- 
sel have  disagreed  as  to  the  facts,  and  failed  to  settle  the 
exceptions  at  the  term  in  which  the  cause  was  tried.  It  is 
too  plain  for  argument,  also,  that  a  bill  purporting  to  be  taken 
more  than  two  yeai-s  after  the  trial  cannot  properly  be  made  a 
part  of  the  record,  by  any  possible  construction  of  this  act 
It  is  much  more  stringent  in  its  requirements  as  to  the  time 
and  mode  in  which  a  bill  of  exceptions  shall  be  obtained  and 
placed  on  record,  than  the  Statute  of  Westminster  2,  which 
fii'st  gave  the  bill  of  exceptions.  Yet  under  that  statute,  the 
courts  have  always  held  that  the  exception  should  be  taken 
and  reduced  to  writing  at  the  trial.  Not  that  they  need  be 
drawn  up  in  form;  but  the  substance  must  be  reduced  tc 
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writing  whilst  the  thing  is  transacting.     1  Bac.  Abr.,  tit.  Bill 
of  Exceptions. 

The  practice  is  well  settled,  also,  by  the  decisions  of  this 
court.     See  Ex  parte  Martha  Bradstreet  (4  Pet.,  106);  and 
the  case  of  Walton  v.  The  United  States  (9  Wheat.,  667),  which 
is  precisely  parallel  with  the  present.     There  the  objection 
was  made,  that  the  bill  of  exceptions  was  not  taken  at  the 
trial,  but  purported  on  its  face,  as  in  this  case,  to  have  been 
taken  and  signed  after  judgment  rendered  in  the  cause.     "It 
is  true,"  say  the  court,  *'that  the  bill  of  exceptions  states  that 
the  evidence  was  objected  to  at  the  trial ;  but  it  is  not  said 
that  any  exception  was  th^n  taken  to  the  decision  of  the  court. 
So  that,  in  fact,  it  might  be  true  tiiat  the  objection  was  made, 
and  yet  not  insisted  upon  by  way  of  exception.    But  the  more 
material  consideration  is,  that  the  bill  of  exceptions  itself 
appears,  on  the  record,  not  to  have  been  taken  at  all  until  after 
the  judgment.     It  is  a  settled  principle,  that  no  bill  of  excep- 
tions is  valid  which  is  not  for  matter  excepted  to  at  the  trial. 
We  do  not  mean  to  say  that  it  is  necessary  (and  in  point  of 
practice  we  know  it  to  be  otherwise)  that  the  bill  of  exceptions 
should  be  formally  drawn  and  signed  before  the  trial  is  at  an 
end.     It  will  be  sufficient  if  the  exception  be  taken  at  the 
trial,  and  noted  by  the  court  with  the  requisite  certainty ;  and 
it  may  afterwards,  during  the  term,  according  to  the  rules  of 
the  court,  be  reduced  to  form,  and  signed  by  the  judge.^  r*276 
And  so,  in  fact,  is  the  general  ^practice.     But  in  all  ■- 
such  cases,  the  bill  of  exceptions  is  signed  nunc  pro  tunc^  and 
it  purports  on  its  face  to  be  the  same  as  if  actually  reduced  to 
writing  during  the  trial.     And  it  would  be  a  fatal  error  if  it 
were  to  appear  otherwise ;  for  the  original  authority  under 
which  bills  of  exceptions  are  allowed  has  always  been  con- 
sidered to  be  restricted  to  matters  of  exception  t^en  pending 
the  trial,  and  ascertained  before  verdict." 

These  cases  are  conclusive  as  to  the  correctness  of  the  pro- 
ceedings of  the  Supreme  Court  of  Iowa,  in  striking  out  the 
bill  of  exceptions  and  refusing  to  award  a  mandamus  to  compel 
the  district  judge  to  sign  a  bill  nunc  pro  tune.  It  will  be 
unnecessary,  therefore,  for  this  court  to  express  any  opinion 
on  the  questions,  whether,  under  the  peculiar  provisions  of  the 
statute  of  Iowa,  a  party  who  had  neglected  to  pursue  the 
course  pointed  out  by  it  would  be  entitled,  under  any  circum- 
stances, to  the  remedy  of  a  mandamus ;  and  if  so,  whether  a 

'  Followed.    Phelps  v.  Mayers  16  How.,  161.    CrrED.  Suydam  v.  WU- 
Uamaon,  20  How.,  439. 
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refusal  b}'  the  Supreme  Court  to  grant  it  tjould  be  alleged  for 
error  in  this  court. 

The  only  other  assignments  of  error  which  can  be  noticed 
by  this  court  are  those  numbered  11  and  12: — "That  the 
Supreme  Court  erred  in  affirming  the  action  of  the  District 
Court  in  regard  to  the  judgment  of  April  12,  1842,  on  the 
ground  that  the  supersedeas  bond  did  not  appear  on  the 
record  with  the  writ  of  error.  And  in  affirming  the  judgment 
rendered  by  the  District  Court  at  October  term,  1842." 

To  understand  the  nature  of  these  objections,  it  will  be 
proper  to  state  that  this  case  was  tried  in  the  District  Court  of 
Scott  county,  at  October  term,  1841,  and  a  verdict  rendered  for 
the  plaintiff;  and  the  defendants  having  moved  for  a  new  trial, 
the  case  was  continued  under  a  curia  advisare  vulL  Owing  to 
a  mistake  (the  cause  of  which  it  is  unnecessary  to  explain),  the 
court  did  not  meet  at  the  time  appointed  by  law  for  the  April 
term  in  Scott  county,  but  on  the  week  following,  which  had 
been  fixed  for  the  term  of  a  neighboring  county.  On  the  12th 
of  April,  1842,  an  entry  was  made  on  the  record,  overruling  the 
motion  for  a  new  trial,  and  rendering  a  judgment  on  the  vei^ 
diet.  The  mistake  was  soon  after  discovered,  and  the  defend- 
ants sued  out  a  writ  of  error  to  revei-se  this  judgment,  as  being 
coram  non  judice  ;  but  before  the  writ  was  served,  at  the  next 
regular  term  of  the  District  Court,  in  October,  1842,  that  court, 
treating  the  entry  made  on  the  record  in  April  as  a  nullity, 
because  entered  by  the  clerk  without  any  authority  from  the 
court,  made  the  following  entry  of  judgment : — 

"  This  day  came  the  said  plaintiff,  by  his  attorney,  and  it 
appearing  to  the  court  that,  at  a  previous  term  of  this  court, 
*2771  ^^  ^^*'  ^^®  October  term,  1841,  the  issue  previously 
-»  joined  in  this  *cause  was  submitted  to  a  jury,  who, 
after  hearing  the  evidence  and  arguments  of  counsel,  returned 
into  court  the  following  verdict,  to  wit : — They  find  the  issue 
for  the  plaintiff,  and  assess  his  damages  at  the  sum  of  $1,837.50; 
whereupon  a  motion  was  made  by  the  attorney  for  the  defend- 
ants for  a  new  trial  herein,  which  motion  was,  at  said  October 
term,  taken  under  advisement  by  the  court.  And  it  further 
appearing  to  the  court,  that  this  court  has  not,  at  any  time 
since,  decided  said  motion,  but  that  said  motion  was  continued 
under  advisement  until  the  present  term ;  that  the  order  of 
continuance  at  last  term  was  not  entered  of  record ;  it  is  there- 
tore  ruled  that  said  order  of  continuance  be  entered,  n%mc  ptQ 
tunc.  And  the  court,  having  now  fully  considered  the  said 
motion  for  a  new  trial,  doth  overrule  the  same,  and  it  is 
further  considered  by  the  court,  that  the  plaintiff  have  and 
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recover,"  &c.  (completing  the  entry  of  a  judgment  in  the 
usual  fonn). 

In  this  action  of  the  court  we  can  see  no  error,  or  any  just 
ground  of  complaint  on  the  part  of  the  plaintiflFs  in  error.  If 
the  court  had  ordered  the  prior  entry,  made  in  April,  to  be 
stricken  from  the  record,  as  a  mistake  or  misprision  of  the  clerk, 
being  made  without  the  authority  or  order  of  the  court,  the 
record  could  not  have  been  successfully  assailed.  The  court 
certainly  had  full  power  to  amend  their  records,  and  are  the 
sole  judges  of  the  correctness  of  the  entries  made  therein ;  and 
although  they  have  not  said  in  direct  terms  that  this  entry 
should  be  erased  or  stricken  from  the  record,  they  have  done 
so  by  violent  implication,  when  they  adjudged  that  the  court 
had  never  decided  the  motion  for  a  new  trial,  and  treat  the 
record  as  if  the  entry  of  the  12th  of  April  was  not  upon  it, 
or  had  been  entirely  erased  from  it.  The  objection,  that  the 
record  was  beyond  the  reach  of  amendment,  because  the  writ 
of  error  had  become  a  supersedeas  and  removed  it  to  the 
Supreme  Court,  is  not  founded  in  fact.  The  writ  of  error  had 
not  been  served  on  the  court,  and  the  record  was  therefore 
legally,  as  well  as  physically,  in  possession  of  the  District 
Court,  and  subject  to  amendment.  In  order  to  a  supersedeas, 
the  statute  of  Iowa  evidently  requires  a  service  of  the  writ 
upon  the  court  below,  and  not  only  so,  but  "  that  one  of  the 
judges  of  the  Supreme  Court  shall  indorse  upon  the  transcript 
of  the  court  below  allowance  of  said  writ  of  error  for  probable 
cause ;  and  in  such  cases,  the  party  issuing  such  writ  shall 

?*ve  bond  to  the  opposite  party,  with  good  security,"  &c. 
here  is  no  evidence  on  the  record,  that  any  of  these  requi- 
sites had  been  complied  with. 

It  is,  perhaps,  hardly  necessary  to  state  that  this  case  bears 
no  resemblance  to  that  of  The  United  States  Bank  v.  r«o7Q 
Moss^  *decided  at  this  term.  There,  the  Circuit  Court  ^ 
had  set  aside  a  regular  valid  judgment  entered  by  the  court  at 
a  former  term,  after  a  verdict  and  trial  on  the  merits ;  not  on 
the  ground  that  the  clerk  had  made  the  entry  by  mistake  or 
without  proper  authority  from  the  court,  but  because  of  some 
supposed  error  in  law.  This  case  exhibits  a  question  of  amend- 
ment, and  nothing  more ;  it  was,  therefore,  wholly  within  the 
discretion  of  the  court  below,  who  were  acquainted  with  all 
the  facts,  and  belonged  appropriately  and  exclusively  to  them. 
Mathesan  v.  Grants  2  How.,  263,  284.  Besides,  the  action  of 
the  court  wrought  no  injury  to  the  plaintiffs  in  error.  If  they 
had  removed  the  record  to  the  Supreme  Court  by  the  first 
writ  of  error  before  this  amendment  was  made,  and  obtained 
a  reversal  of  the  judgment  because  it  was  entered  without  the 
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aathority  of  a  properly  constituted  court,  the  Supreme  Court 
would  have  remitted  the  record,  with  orders  to  proceed  and 
enter  a  regular  judgment  on  the  verdict. 

The  objection,  that  the  court  below  could  not  make  this 
amendment  for  want  of  a  continuance,  is  hardly  worthy  of 
notice.  The  entry  of  C.  A.  V.  operates  as  a  continuance,  and 
if  it  did  not,  a  continuance  could  be  entered  at  anv  time  to 
effect  the  purposes  of  justice.  Such  technical  ol^ections  have 
long  ceased  to  be  of  any  avail  in  any  court,  and  are  entirely 
cut  off  by  the  statute  of  jeofails  of  Iowa  of  24th  January,  1839, 
section  6. 

The  judgment  of  the  Supreme  Court  of  Iowa  must  be 
affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  territory  of  Iowa,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be  and  the  same  is 
hereby  affirmed,  with  costs  and  damages  at  the  rate  of  six  per 
centum  per  annum. 


<**^» 


*279]  ♦The  United   States,  Plaintiffs  in  errou,  v, 

A.  Hodge  and  Levi  Peabcb.^ 

Where  the  bill  of  exceptions  appears  upon  its  face  to  have  been  regularly 
taken,  the  court  cannot  presume  against  the  record. 

Where  a  mortgage  was  given  by  a  postmaster  to  secure  the  post-office  depart- 
ment, and  the  Circuit  Court  was  asked  to  instruct  the  jury,  that,  acconiing 
to  the  true  interpretation  of  the  mortgage,  there  was  contained  therein  no 
stipulation  or  agreement  to  extend  tlie  time,  or  preclude  the  goremment 
from  suing  the  principal  ami  sureties  upon  the  postmaster's  bond,  and  the 
court  refused,  upon  tlie  ground  tliat  the  jury  were  the  proper  judges  of  the 
fact  whether  time  was  given,  on  a  perusal  of  the  mortgage;  this  was  eiror 
in  the  court.  It  is  tlie  duty  of  the  court  to  construe  all  written  instrumenU 
given  in  evidence,  as  a  question  of  law.'*^ 

Payment  under  this  mortgage  could  not  be  enforced  imtil  after  the  lapse  of  six 
months  from  its  date.  But  its  acceptance  by  the  government  did  not  release 
the  sureties  upon  the  bond,  because,  in  order  to  discharge  the  surety  by  giv- 
ing time,  the  time  which  is  given  must  operate  upon  the  instrument  wMch 
the  surety  has  signed.  The  mortgage  here  was  only  a  collateral  security, 
which  was  beneficial  to  the  surety.'" 


^  Further  decision,  13  How.,  478.  CrrED.     United  States  v.  CompbeS, 

«Rbviewkd.     Neilaon  v.  LagoWy  10  Fed.  Rep.   82iO;  Sayre  v.  Ki^,  17 

12  How.,  108.  W.  Va.,  574. 

»  Followed.    Firemen^ s  Ins.  Co.  v.  See  also  Tlie  Maggie  Jonea.  1  Flippw 

Wilkinson,    8    Stew.    (N.    J.),    179.  638. 
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A  motion  for  a  new  trial  waives  the  right  to  a  writ  of  error  in  those  circuits 
only  where  the  courts  have  adopted  a  rule  to  this  efiPect;  and  in  those  circuits 
the  right  should  be  waived  upon  the  record,  before  the  motion  for  a  new 
trial  is  heard. 

The  practice  in  Louisiana  allows  the  sureties  to  be  sued  without  joining  the 
prindpal. 

This  case  was  brought  up,  by  writ  of  error,  from  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Looisiana. 

It  was  an  action  brought  against  the  defendants  in  error,  as 
the  security  upon  the  bond  of  the  postmaster  of  the  city  of 
New  Orleans.  .The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Clifford  (Attorney-General),  for  the 
United  States,  and  by  Mr.  may  and  Mr.  Brent^  for  the  defen- 
dants in  error.  Of  the  argument  of  the  Attorney-General 
the  reporter  has  no  notes. 

Mr.  May  and  Mr.  Brent^  for  the  defendants  in  error,  divided 
their  argument  into  three  heads,  viz : — 

I.  That  the  mortgage  discharged  the  defendants  from  all 
liability  on  their  bond  to  the  plaintiffs. 

II.  That  the  exceptions  were  not  properly  taken. 

III.  That  the  action  was  erroneously  brought. 

Before  entering  upon  the  ai-gument,  the  preliminary  remark 
was  made,  that  although  the  court  below  may  have  erred  in 
refusing  to  instruct  the  jury,  yet  if  the  party  was  not  preju- 
diced by  it,  this  court  would  not  reverse.  5  Pet.,  135 ;  9  Gill 
and  J.  (Md.),  489. 

If  in  point  of  law  the  judgment  ought  to  be  affirmed,  the 
court  will  affirm  it,  notwithstanding  error.     8  Pet.,  214. 

I.  The  mortgage  discharged  the  defendants  from  all  liability 
on  their  bond. 

•This  proposition  involves  three,  viz. : —  r*9ftn 

Ist.  The  facts  attending  the  execution  of  the  mort-  •■ 
gage. 

2d.  The  law  authorizing  it. 

8d.  The  law  applying  to  and  expounding  it. 

With  respect  to  the  first  subdivision,  viz.,  the  facts,  the 
counsel  examined  the  record,  to  show  that  the  execution  of 
the  mortgage  was  concealed  from  the  sureties ;  that  it  was 
exhibited  to  the  Postmaster-General,  and  by  him  referred  to 
the  auditor,  in  whose  office  it  was  filed  on  the  19th  November, 
1889,  and  nothing  further  was  done  until  the  7th  January, 
1840. 
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2d.  The  law  authorizing  it.  (This  branch  of  the  argument 
is  omitted,  as  the  coui*t  did  not  appear  to  question  it,  inasmuch 
as  the  acceptance  of  the  mortgage  is  considered  to  be  the  act 
of  the  United  States.) 

3d.  The  law  applying  to  and  expounding  it.  This  is  the 
important  inquiry  in  the  case.  The  defendants  were  sureties 
of  Ker,  who  was  the  principal  in  the  bond,  on  which  this  suit 
is  brought.  The  United  States  aeree  with  the  principal,  with- 
out the  knowledge  or  consent  of  the  sureties,  in  order  to  secure 
the  payment  of  his  debt,  and  agree  for  a  large  and  valuable 
consideration  to  give  him  time  for  the  payment  of  the  debt. 
The  United  States  receive  from  the  principals  mortgage  of 
valuable  property  to  secure  the  whole  of  their  debt.  This  dis- 
charges the  sureties,  because  time  for  the  payment  of  the  debt 
is  given,  and  it  is  a  higher  security  for  the  debt. 

It  is  a  general  rule  of  law,  lying  at  the  foundation  of  all 
these  contracts,  that  ^^a  party  taking  a  surety  is  bound  to 
notice  the  nature  of  his  engagement,  and  protect  him.'* 
Hence,  the  law  on  this  subject  is  verv  strict.  7  Price,  182 ; 
Pitman  Pr.  &  S.,  167,  170, 182, 188;  8  Meriv.,  277;  1   Moo. 

6  P.,  759;  Holt  N.  P.,  84;  2  McLean,  74;  10  Pet.,  266,  268 ; 

7  Johns.  (N.  Y.),  887 ;  7  Taunt.,  58 ;  2  Mai-sh,  868. 

That  time  for  the  payment  of  the  debt  is  given  by  this  mort- 
gage, the  following  authorities  show.  12  Wheat.,  554,  505 ; 
5  How.,  20^;;  8  Wash.C.  C,  71;  8  Younge  &  Coll.,  188,  189; 
7  Har.  &  J.  (Md.),  108 ;  8  Bing.,  156. 

A  creditor,  by  giving  time  of  payment,  undertakes  that  he 
will  not  during  the  time  given  receive  the  debt  from  any 
8Ui*ety  of  the  debtor ;  for  the  instant  any  surety  paid  it,  he 
would  have  a  right  to  demand  and  recover  it  from  his  princi- 
pal.    4  Bing.,  719. 

If  giving  time  might  injure  the  surety,  he  is  discharged.  It 
is  not  necessary  that  in  point  of  fact  he  is  injured.  The  law 
is  the  same  even  if  he  is  benefited.  He  is  the  judge  of  that. 
7  Price,  225,  232,  284. 

*28n       *This  mortgage  was  also  a  higher  security  for  the 
-'  debt.     In  Louisiana,  it  amounted  to  a  judgment.     Code 
of  Practice,  art.  782,  738;  6  Mart.  (La.),  N.  S.,  465 ;  15  Pet, 
170. 

A  judgment  is  a  security  of  a  higher  nature,  and  merges  a 
bond.  1  Chit.  PL,  49,  50 ;  1  Pet.,  C.  C,  801 ;  18  Johns.  (N. 
Y.),  477  ;  11  Gill  &  J.  (Md.),  14,  15 ;  6  Crauch,  253;  2  Har. 
ife  J.  (Md.),  474. 

This  mortgage  is  then  a  confession  of  judgment,  with  a  stay 
uf  execution  for  six  months,  and  will  discharge  the  surety.    6 
Munf.  (Va.),  6  ;  3  Call.  (Va.),  69 ;  6  Gill  &  J.  (Md.),  168. 
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III.  The  action  was  erroneously  brought.  (The  counsel 
cit«d  many  cases  from  the  English  authorities  and  from  other 
states,  to  show  that  all  the  obligors  should  have  been  sued, 
and  the  following  authorities  from  Louisiana.  Code  of  Prac- 
tice, 330,  note  ;  4  Mart.  (La.)  N.  S.,  435  ;  4  La.,  107  ;  2  Rob. 
(La.),  889.) 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  Eastern 
District  of  Louisiana. 

William  H.  Ker,  being  appointed  postmaster  of  the  city  of 
New  Orleans,  in  1836,  gave  a  bond,  with  the  defendants  as  his 
security,  in  the  sum  of  twenty-five  thousand  dollars,  for  the 
faithful  discharge  of  his  duties  as  postmaster.  Having  failed 
to  perform  those  duties,  an  action  was  commenced  on  the  bond 
against  his  securities,  alleging  a  large  defalcation  by  Ker,  and 
claiming  the  penalty  of  the  bond. 

In  their  defence  the  defendants  set  up  a  mortgage  which 
was  executed  by  Ker  the  15th  of  August,  1839,  on  property 
real  and  personal,  to  secure  the  payment  to  the  post-office 
department  of  a  sum  not  exceeding  sixty-five  thousand  dollars, 
or  such  sum  as  might  be  found  due  on  a  settlement,  from  and 
after  six  months  from  the  date  of  the  mortgage.  This  instru- 
ment, which  gives  time  for  the  payment  of  the  indebtment 
by  Ker,  it  is  pleaded,  releases  the  defendants  as  the  sureties 
of  Ker. 

A  jury,  being  impanelled,  found  a  verdict  for  the  defen- 
dants. A  motion  for  a  new  trial  was  made  and  overruled.  No 
exception  lies  to  this  decision.  The  motion  is  made  to  the 
sound  discretion  of  the  court. 

The  questions  arise  on  certain  instructions  to  the  jury 
prayed  for  by  the  district  attorney ;  none  were  asked  by  the 
defendants. 

It  is  objected,  that  it  does  not  appear  that  the  exceptions 
were  taken  on  the  trial,  and  signed  by  the  judge  during  the 
term.  The  bill  of  exceptions  states,  that,  '^  on  the  trial  r«oQo 
of  the  *cause,  the  district  attorney  requested  the  court  '• 
to  charge  the  jury,''  &c.,  and  at  the  close,  ^'  to  which  o[)ini()ns 
of  the  court,  refusing  to  charge  as  requested^  the  district 
attorney  excepts,  and  prays  that  the  bill  of  exceptions,  with 
the  documents  referred  to  therein,  be  signed,  sealed,  and  made 
a  part  of  the  record,  which  is  accordingly  done,"  and  which  is 
signed  by  the  judge.  Upon  its  face,  this  bill  of  exceptions 
appears  to  have- been  regularly  signed;  and  the  court  cannot 
presume  against  the  record. 

The   lii'St,   fifth,   seventh,   ninth,   and   tentii    instructions, 
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refused  by  the  court,  are  not  so  connected  with  the  case  as  to 
require  a  consideration.  Nor  is  it  deemed  necessary  to  con- 
sider the  instructions  given  as  asked  or  as  modified  by  the 
court,  until  we  come  to  the  eleventh  and  last  prayer.  In  this 
the  district  attorney  requested  the  court  to  instruct  the  jury, 
"  that,  according  to  the  true  interpretation  of  said  mortgage, 
there  was  and  is  contained  therein  no  stipulation  or  agree- 
ment to  extend  the  time,  or  preclude  the  government  from 
suing  the  principal  and  sureties  on  said  bond."  This  the 
court  refused  to  give,  on  the  ground  that  the  jury  were  the 
proper  judges  of  the  fact  whether  time  was  given,  on  a  peru- 
sal of  a  mortgage.  In  this  the  court  erred.  It  is  its  duty  to 
construe  all  written  instruments  given  in  evidence,  as  a  ques- 
tion of  law. 

Payment  under  the  mortgage  could  not  be  enforced  until 
after  the  lapse  of  six  months  irom  its  date.  And  it  appears 
that  the  mortgage  was  designed  to  cover  the  whole  amount  of 
Ker's  defalcation.  But  the  important  question  is,  whether  this 
mortgage  suspended  the  legal  remedy  of  the  department  on  the 
official  bond  of  the  postmaster.  There  is  no  provision  in  the 
mortgage  to  this  eifect.  And  it  cannot  be  successfully  con- 
tended, that  taking  collateral  security  merely  can  suspend  the 
remedy  on  the  bond.  The  holder  of  a  bill  of  exchange,  by 
taking  collateral  security  of  the  drawer,  not  giving  time,  does 
not  release  the  indorser.  James  v.  Badger^  1  Johns.  (N.  Y.) 
Cas.,  181;  Kennedy  v.  Motte,  3  McCord  (S.  C),  18;  JBurdy. 
Little^  12  Mass.,  502 ;  Bungles  v.  Patten^  8  Id.,  480. 

Giving  time  for  payment,  to  discharge  the  indorser,  must 
operate  upon  the  instrument  indorsed  by  him.  Now  if  the 
post-office  department  had,  by  the  mortgage,  suspended  the 
right  of  action  on  the  bond  for  the  time  limited  in  the  mort- 
gage, it  might  have  released  the  sureties.  But  no  such  con- 
dition is  expressed,  and  none  such  can  be  implied.  The  mort- 
gage does  not  purport  to  be  given  in  lieu  of  or  in  discharge  of 
the  bond.  It  is  merely  a  collateral  security,  which  operates 
beneficially  to  the  defendants.  For  if  they  shall  pay  the 
«2Qo-|  defalcation  of  Ker,  or  so  much  of  it  as  shall  amount  to 
■'  the  penalty  of  the  *bond,  and  the  mortgaged  property 
shall  be  sufficient  to  cover  the  whole  indebtment,  there  can  be 
no  question  that  the  sureties  would  be  subrogated  to  a  due 
proportion  of  the  rights  of  the  department  in  the  mortgage. 

The  principle  is  in  no  respect  diiferent  from  that  which 
arises  on  a  promissory  note  or  bill,  where  collateral  security  is 
taken.  In  the  authorities  above  cited,  it  was  considered  that, 
where  an  indorser  takes  an  indemnity  for  indorsing  a  note,  he 
waives  a  notice  of  demand.     But  if  the  holder  of  the  note 
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take  additional  security  from  the  drawer,  the  indoi*8er  is  not 
released.  And  it  cannot  be  material  of  what  character  the 
collateral  security  may  be.  It  may  consist  of  promissory 
notes  not  due,  a  mortgage  payable  on  time,  or  any  thing  else, 
it  does  not  aifect  the  remedy  on  the  original  instrument. 
This  can  only  be  done  by  an  express  agreement,  for  a  valuable 
consideration.  The  remedy  on  the  collateral  instrument  is 
wholly  immaterial,  unless  it  discharges  or  postpones  that  on 
the  original  obligation.  There  is  no  such  cond^ition  in  the 
mortgage  under  consideration,  and  consequently  it  can  in  no 
respect  afiFect  or  suspend  the  remedy  of  the  post-office,  depart- 
ment on  the  bond. 

m 

If  the  remedy  on  an  instrument  is  suspended,  for  a  valuable 
consideration,  the  indorser  or  security  is  released,  because  his 
right  to  discharge  the  obligation  and  be  subrogated  to  the 
rights  of  the  holder  of  the  paper  is  also  suspended.  But  a 
contract  to  give  time  is  void,  and  does  not  release  the  security, 
unless  it  be  founded  upon  a  valuable  consideration.  It  must 
be  a  contract  which  a  court  of  law  or  equity  can  enforce. 
Now  there  is  no  contract  in  the  mortgage  which  suspends  the 
right  of  action  on  the  official  bond.  Consequently,  no  injury 
is  done  to  the  sureties  on  that  bond.  They  are  left  free  to 
act  for  their  own  interests,  as  they  could  have  acted  before 
the  mortgage.  The  principle  on  which  sureties  are  released 
is  not  a  mere  shadow  without  substance.  It  is  founded  upon 
a  restriction  of  the  rights  of  the  sureties,  by  which  they  are 
supposed  to  be  injured.  But  by  no  possibility  can  they  be 
injured  in  the  case  under  consideration.  On  the  contrary,  it 
is  clear  that  the  mortgage  may  operate  beneficially  to  them,  if 
they  shall  pay  the  amount  of  their  bond.  And  the  Circuit 
Court  should  have  instructed  the  jury  to  this  effect. 

The  motion  for  a  new  trial  was  not  a  waiver  of  a  writ  of 
error.  In  some  of  the  circuits  there  is  a  rule  of  court  to  this 
effect.  But  effect  could  be  given  to  that  rule  only  by  requir- 
ing a  party  to  waive  on  the  record  a  writ  of  error,  before  his 
motion  for  a  new  trial  is  heard.  In  the  greater  part  of  the 
circuits  no  such  rule  exists.  It  does  not  appear  to  have  been 
adopted  in  Louisiana. 

*It  is  insisted  that  "the  action  is  brought  wrong ;  r#.>oi 
and  that,  if  the  judgment  be  reversed,  the  plaintiffs  *- 
cannot    recover,   because   of    the   nonjoinder  of    Ker    as    a 
defendant.'' 

The  action  against  the  sureties,  omitting  the  principal,  is 
sustained  by  the  Louisiana  practice.  In  Maria  Q-riffing, 
Adrn'x,  v.  Caldwell^  1  Rob.  (La.),  lo,  it  was  held  that  a  cred- 
itor has  the  right,  but  he  is  \inder  no  obligation,  to  include  the 
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principal  and  surety  in  the  same  suit.  And  in  Smithy  Adm\ 
V.  Scott^  8  Rob.  (La.),  258,  it  is  said  a  surety,  who  binds  him- 
self with  his  principal,  in  solido^  is  not  entitled  to  the  benefit 
of  discussion,  and  may  be  sued  alone  for  the  whole  debt.  So 
in  Curtis  v.  Martin^  5  Mart.  (La.),  674,  it  is  laid  down,  that 
the  surety  may  be  sued  without  the  principal. 

In  Barrow  v.  Norwood^  3  La.,  437,  the  court  held,  where  the 
obligation  is  joint,  all  the  obligors  must  be  made  parties  to 
the  suit.  But  that  was  not  a  case  of  suretyship.  The  actioD 
was  brought  against  one  of  three  indorsers. 

On  the  grounds  above  stated,  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  cause  remanded  for  other  proceed- 
ings, conforniiibly  to  this  opinion. 

Or  del. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be  and  the  same  is  hereby  reversed,  and  that  this 
cause  be  and  the  same  is  hereby  remanded  to  the  said  Circuit 
Court,  with  directions  to  award  a  venire  facias  de  novo. 


John    D.    Bush,  Appellant,   v.   Jacob    Marshall  and 

William  B.  Whitbsides. 

Wbere  the  holder  of  a  preemption  right  to  lots  in  the  town  of  Dubuqae  sold 
them  to  another  person,  the  facts,  that  the  vendor  had  received  certificates 
of  his  right,  although  the  land-officers  were  not  satisfied  with  their  suffi- 
ciency, and  that  the  vendor  acted  as  the  undisputed  owner,  were  sufficient 
to  negative  the  charge  of  fraud  in  his  representing  his  title  to  be  good. 

The  relinquishment,  by  the  vendor,  of  his  title  to  the  United  States,  with  a 
view  to  a  public  sale  and  completion  of  his  title,  was  not  fraudulent  towards 
the  vendee,  if  it  was  the  purpose  of  the  vendor  to  enable  himself  to  convey 
a  perfect  title  to  his  vendee. 

If,  at  the  public  sale,  the  vendee  himself  became  the  purchaser,  he  became  a 
trustee  for  his  original  vendor;  and  if,  at  the  public  sale,  the  original  vendor 
became  the  purchaser,  the  title  inured  to  the  benefit  of  his  vendee. 

•28^1       *The  following  statement  of  the  case  was  the  brief 
-*  of  Mr,  Howard^  who  argued  it. 
This  was  an  appeal  ivom  the  Supreme  Court  of  Iowa  Terri- 
tory, sitting  as  a  court  of  equity,  under  the  following  circum- 
8t-ances. 

On  the  2d  of  July,  1836,  Congress  passed  an  act  (chap.  262, 
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5  Statutes  at  Large,  70)  for  laying  off  the  town  of  Dubuque, 
amongst  other  towns,  under  the  direction  of  the  surveyor- 
general.  The  1st  section  directed  lots  to  be  laid  out  in  a  cer- 
tain manner,  and  a  plat  returned  to  the  Secretary  of  the 
Treasury,  and  within  six  months  thereafter  the  lots  should  be 
sold  to  the  highest  bidder.  The  2d  section  directed  the  lots 
to  be  classed  according  to  their  value  into  three  classes,  viz. 
at  $40,  $20,  and  $10  per  acre,  respectively;  and  gave  a  right 
of  preemption  to  those  persons  who  had  obtained  a  permit  to 
settle,  or  who  had  actually  occupied  and  improved  the  lots, 
paying  for  the  lot  according  to  its  class. 

On  the  3d  of  March,  1837,  Congress  passed  another  act 
(chap.  36,  5  Statutes  at  Large,  178),  amendatory  of  the 
former,  substituting  a  board  of  commissioners  for  the  sur- 
veyor. They  were  empowered  to  "  hear  evidence,  and  deter- 
mine all  claims  to  lots ; "  to  reduce  the  evidence  to  writing, 
which  they  were  directed  to  file  with  the  register  and  receiver, 
together  with  a  certificate  in  favor  of  each  person  having  the 
right  of  preemption.  Upon  payment  for  the  lot  being  made 
to  the  receiver,  the  receiver  was  directed  to  give  a  receipt  for 
the  same,  and  the  register  to  issue  a  certificate  of  purchase,  to 
be  transmitted  to  the  commissioner  of  the  general  land-office, 
as  in  other  cases  of  the  sale  of  public  lands. 

The  3d  section  directed  the  register  and  receiver  to  expose 
the  residue  of  the  lots  to  public  sale,  after  advertising,  &c. 

On  the  8th  of  February,  1839,  Marshall  and  Whitesides 
Bold  to  Bush  a  preemption  right  to  two  lots  in  the  town 
of  Dubuque,  viz.  No.  7  and  No.  194.  The  deed  is  not  upon 
the  record,  but  the  consideration  is  stated  in  the  bill,  and  ad- 
mitted in  the  answer  (Rec.  3,  6),  to  have  been  three  thousand 
dollars,  one  half  of  which,  viz.  $1,500,  was  paid  in  cash  by 
Bush.  To  secure  the  payment  of  the  other  half.  Bush  exe- 
cuted a  mortgage  to  Whitesides,  and  also  gave  his  promissory 
note  to  Marsnall  for  $1,790,  payable  on  or  before  the  1st  of 
October,  1839.  Of  this  $1,790,  $1,500  was  for  the  purchase 
of  the  lots,  and  the  remaining  $290  was  for  rent  in  arrear, 
which  was  transferred  to  Bush. 

It  appears  from  the  evidence  of  B.  R.  Petrikin,  the  register 
in  the  land-office  in  the  town  of  Dubuque,  that  '^  Bush  came 
frequently  to  the  land-office  to  enter  the  lots  No.  7  r^toQct 
and  No.  *194,  under  the  preemption  law,  but  was  not  '• 
allowed  to  do  so  by  the  land-officers,  because  the  proof  filed 
by  William  B.  Whitesides  with  the  commissioners,  under  the 
law  laying  off  the  town  of  Dubuque,  did  not  satisfy  the  land- 
offioers  as  being  sufficient  to  maintain  a  right  under  the  law 
in  favor  of  Whitesides'  preemption." 
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It  appears,  also,  from  the  same  evidence,  that  the  laml- 
oflBcers  "had  received  instructions  from  the  general  land- 
office,  to  expose  all  lots  to  public  sale  where  the  claimants 
should  relinquish  their  right  to  preemption  (under  the  law 
laying  off  the  town)  to  the  United  States." 

In  September,  1840,  the  lots  in  the  town  of  Dubuque  were 
offered  at  public  sale.  Bush  went  to  the  land-office,  and  pro- 
tested against  the  lots  No.  7  and  No.  194  being  offered  at 
public  sale. 

Previous  to  the  sale,  however,  it  appears,  from  the  testimony 
of  Dougherty,  that  a  "  committee  of  arrangements  had  been 
appointed  for  the  purchase  of  lots  in  the  town  of  Dubuque ; " 
that  there  was  a  "  public  bidder,"  who  was  a  person  selected 
by  the  claimants  to  lots  in  the  town  of  Dubuque,  to  purchase 
the  lots  they  claimed,  as  they  were  offered  at  the  public  sale. 

It  appears  from  the  evidence  of  Dougherty,  that  the  com- 
mittee of  arrangements  called  on  Bush,  and  informed  him  that 
the  committee  desired  him  to  make  his  relinquishment  to  lot 
No.  7,  which  he  positively  refused  to  do.  The  committee 
then  erased  the  name  of  Bush,  and  inserted  the  name  of 
Whitesides,  and  informed  Whitesides  immediately  of  the 
same ;  when  he,  the  said  Whitesides,  came  before  the  com- 
mittee, and  made  his  relinquishment  to  said  lot. 

It  appears,  also,  from  the  testimony  of  Petrikin,  the  regis- 
ter, that  Whitesides  came  to  the  land-office,  and  produced  the 
deeds  in  relation  to  the  property  before  the  officers  of  the 
land-office,  and  the  said  officers  considered  that  the  said 
Whitesides  had  a  right  to  relinquish  his  preemption  right, 
and  thereupon  the  said  Whitesides  did  relinquish ;  in  conse- 
quence of  which  the  lots  No.  7  and  No.  194  were  put  up  at 
public  sale. 

The  following  statement  of  facts  was  agreed  upon  in  the 
court  below : 

It  is  agreed  the  following  statement  of  facts  may  be  used, 
in  the  same  manner  as  if  the  same  were  proved  by  witnesses 
on  the  hearing  of  the  above  causes : — 

1st.  That  the  lots  mentioned  in  the  foregoing  pleadings 
were  sold  at  a  public  sale  of  lots  in  the  town  of  Dubuque,  by 
the  United  States,  in  last,  at  which  sale  John  D.  Bush, 

above  named,  became  the  purchaser  of  lot  No.  7,  and  the 
above  named  William  B.  Whitesides  of  lot  No.  194. 

*2M71       *^^'  ^^^^  ^^^^  ^^^  would  not  have  been  put  up  and 

•J  sold  at  said  sale,  unless  the  said  William  B.  Whitesides 

had  relinquished  all  claim  to  the  same  to  the  United  States 

previous  to  .^aid  sale  ;  and  that  said  Whitesides  did  thus  relin- 
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quish,  previous  to  the  saiue  being  put  up  to  sale,  and  for  the 
express  purpose  of  having  them  sold  at  said  sale. 

3d.  That  said  Bush  objected  and  protested  to  said  White- 
sides  against  the  said  Whitesides  thus  relinquishing. 

4th.  That  previous  to  said  sale,  and  at  the  time  of  said 
relinquishment,  and  subsequent  thereto  (but  previous  to  the 
sale),  said  Bush  was  informed  by  E.  C.  Dougherty  and 
Whitesides,  and  by  said  Whitesides'  agent,  that  his  object  in 
having  the  said  lots  put  up  to  sale  was  expressly  with  a  view 
that  the  title  to  them  might  be  perfected  in  said  Whitesides, 
80  that  he  could  make  a  good  title  to  said  Bush,  upon  said 
Bush  paying  the  purchase-money  for  said  lots.  And  also,  that 
said  Whitesides,  by  himself,  or  agent  duly  authorized  for  said 
purpose,  did  propose  and  offer  to  said  Bush,  that  if  said  Bush 
would  bid  for  said  lots,  and  agree  that  his  purchase  should  be 
under  the  contract  for  them  set  out  in  the  pleading  in  the 
above  causes,  said  Whitesides  would  make  no  opposition  to 
Ills  so  doing,  but  was  perfectly  willing  said  Bush  should 
become  the  purchaser  with  this  understanding ;  but  that  said 
Bush  utterly  refused  so  to  do ;  when  said  Bush  was  informed 
by  said  Whitesides,  or  by  his  agent,  that  said  Whitesides 
would  bid  for  said  lots  at  said  sale,  in  order  to  enable  him  to 
comply  with  his  contract  with  said  Bush.  That  said  White- 
sides  and  Bush  were  the  only  bidders  for  said  lots  at  said  sale, 
and  that  Philip  S.  Dade  was  the  bidder  for  said  Whitesides,  of 
which  the  said  Bush,  previous  to  and  at  the  time  of  said  sale, 
was  advised  and  informed.  That  the  memorandum  at  the 
foot  of  the  deed  or  mortgage,  that  said  Bush  was  to  furnish 
the  money  to  pay  for  said  lots,  was  there  inserted  by  the 
express  agreement  and  understanding  of  said  Bush,  at  the 
time  of  executing  said  deed  and  mortgage. 

The  public  sale  took  place  in  September,  1840,  after  Bush 
had  refused  to  purchase  under  his  contract.  At  the  sale,  the 
public  bidder  and  Bush  were  the  only  bidders  for  the  two  lots 
No.  7  and  No.  194,  the  public  bidder  bidding  for  Whitesides, 
of  which  Bush  was  informed  previous  to  and  at  the  time  of 
said  sale.  The  lot  No.  7  was  bid  off  to  Bush,  and  No.  194  to 
Whitesides. 

In  April,  1841,  Whitesides  and  Marshall  filed  a  bill  in  the 
District  Court  of  Dubuque  county,  praying  a  foreclosure  of 
the  mortgage  and  sale  of  both  lots.  After  an  answer  and  a 
general  replication,  the  court  decreed  for  the  complainants, 
and  ordered  both  lots  to  be  sold.  An  appeal  was  taken  r«Qoo 
to  the  Supreme  *Court  of  Iowa,  where  the  decree  of  ■■ 
the  court  below  was  affirmed,  and.  the  cause  was  brought  by 
appeal  to  this  court. 
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It  was  argued  by  Mr.  Berry  (in  a  printed  argument)  and 
Mr.  Howard^  for  the  appellant,  and  Mr.  May^  for  the  appellees. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

This  suit  originated  in  the  District  Court  for  Dubuque 
county,  in  the  Territory  of  Iowa.  It  was  a  bill  in  chancery  t- 
foreclose  a  mortgage  given  by  the  appellant.  Busk,  to  Whitt- 
sides.  The  property  mortgaged  consisted  of  two  lots  (num- 
bered 7  and  194)  in  the  town  of  Dubuque,  which  Whitesides 
bad  sold  and  conveyed  on  the  same  day  to  the  mortgagor,  for 
the  sum  of  $3,000 ;  and  the  mortgage  (dated  8th  February. 
1839)  was  given  to  secure  the  sum  of  $1,500,  the  balance  A 
the  purchase-money. 

At  the  time  of  this  transaction,  the  United  States  had  not 
yet  offered  the  lands  on  which  the  town  of  Dubuque  was  situ- 
ated for  sale.  But  notwithstanding  the  occupants  of  lots  were 
mere  tenants  at  suiferance  only,  they  proceeded  to  make  valu- 
able improvements,  under  the  expectation  of  the  grant  of  a 
right  of  preemption  from  the  government,  or,  at  least,  that 
they  could  complete  their  title  by  purchase  from  it,  when  the 
lots  should  be  offered  for  sale. 

These  possessions  and  improvements  were  treated  as  valid 
and  subsisting  titles  by  the  settlers,  and  were  the  subjects  of 
contract  and  sale  by  conveyances  in  the  forms  usual  for  pass- 
ing a  title  in  fee.  On  one  of  the  lots  which  was  the  subject 
of  the  mortgage  in  question,  a  tavern-house  and  other  improve- 
ments were  erected,  for  which  the  tenant  paid  a  rent  of  seventy 
dollars  per  month  at  the  time  of  this  purchase.  The  deed 
from  Whitesides  to  Bush  was  not  put  in  evidence,  but,  from 
the  recitals  of  the  mortgage  and  admissions  of  the  answer,  it 
appears  to  have  been  a  deed  in  fee  simple,  with  a  covenant  of 
general  warranty.  The  mortgagor  is  estopped  by  his  deed 
from  denying  seizin,  and  cannot  make  out  a  sufficient  defence 
unless  by  proving  payment  of  the  money,  want  of  considera- 
tion, or  fraud  which  will  avoid  the  contract. 

Accordingly,  the  appellant,  in  his  answer,  has  set  up  two 
grounds  of  defence  by  way  of  avoidance  of  his  deed.  First, 
&audulent  misrepresentation  by  the  vendor  to  induce  him  to 
make  the  purchase ;  and,  secondly,  want  of  consideration  from 
failure  of  title. 

1st.  The  fraudulent  misrepresentation  charged  consists  of 
♦2ftQl  ^^^"®®  particulars.  First,  that  the  vendor  represented, 
J  "  that  he  *held  a  valid  preemption  right  to  the  lots,  by 
virtue  of  the  laws  of  the  United  States  in  relation  to  town  lots 
in  the  town  of  Dubuque ;  '*  secondly,  that  he  represented  that 
the  fixtures  in  the  tavern,  to  wit,  the  bar  shelves  and  counter, 
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formed  a  part  of  the  property  sold,  whereas  they  were  claimed 
and  taken  away  by  Hale,  the  tenant,  and  the  house  much 
injured  by  the  moving  and  tearing  away  of  said  fixtures ;  and 
thirdly,  that  by  falsely  representing  Hale,  the  tenant,  to  be 
punctual  in  his  payments.  Bush  was  prevailed  on  to  give  his 
note  to  the  complainants  for  the  sum  of  $290,  for  the  rent  of 
the  unexpired  term  ;  whereas  Hale  was  not  punctual,  and 
defendant  was  unable  to  collect  the  rent  from  him. 

The  latter  two  of  these  charges  may  be  summarily  disposed 
of  by  the  remark,  that  there  is  no  evidence  in  the  case  of  any 
representations  by  the  complainants  on  the  subject;  and  as 
the  matter  alleged  in  the  answer  is  not  responsive  to  the  bill, 
but  set  up  by  way  of  avoidance,  the  defendant  was  bound  to 
prove  it. 

But  the  first  is  the  one  chiefly  relied  on  in  the  argument, 
and  deserves  more  particular  notice. 

It  is  proved  by  Davis,  the  scrivener  who  drew  the  deed  and 
mortgage,  that  Whitesides  told  Bush  "  that  he,  Whitesides, 
had  a  preemption  to  the  property."  Was  this  representation 
false  ?  The  only  evidence  on  the  subject  is  in  the  testimony 
of  Petrikin,  the  register  of  the  land-office,  who  swears,  ^'  that 
the  commissioners,  appointed  under  the  act  of  Congress  laying 
off  the  towns  of  Dubuque,  &c.,  filed  in  the  land-oflBce  certifi- 
cates in  favor  of  Whitesides'  preemption  to  these  lots.  No.  7 
and  No.  194."  He  states  also,  '^that  the  land-officers  had 
instructions  from  the  general  land-office  to  expose  all  lots  to 
public  sale,  where  the  claimants  should  relinquish  their  right 
of  preemption  to  the  United  States."  He  states,  moreover, 
"  that  the  land-officers  were  not  satisfied  with  the  regularity 
or  sufficiency  of  Whitesides'  certificate ; "  but  whether  these 
doubts  or  opinions  were  well  founded  or  not  does  not  appear 
from  any  testimony  in  the  case.  The  facts,  also,  that  White- 
sides  was  permitted  to  relinquish  the  preemption  right  to  the 
United  States,  and  that  no  other  person  laid  any  claim  to  the 
possession  and  preemption  of  these  lots  except  Whitesides, 
and  Bush,  claimiug  under  him,  are  conclusive,  when  taken  in 
connection  with  evidence  of  a  certificate  in  his  favor  by  the 
commissioners,  to  show  that  the  representation  of  Whitesides 
was  not  false  or  fraudulent,  and  that  defendant  has  wholly 
failed  to  support  this  allegation,  as  set  forth  in  his  answer. 

But  it  has  been  contended,  that  this  relinquishment,  made 
by  Whitesides  to  the  United  States  against  the  consent  r»oQo 
of  Bush,  *was  fraudulent,  and  injurious  to  the  interests  *- 
of  Bush.  To  this  argument  two  answers  may  be  given,  either 
of  which  is  conclusive.  First,  that  there  is  no  allegation  in 
the   pleadings  on   the   subject;  and,  secondly,  the   evidence 
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clearly  shows,  that,  although  Whitesides  did  reliuquish  his 
preemption  to  the  United  States,  and  that,  too,  without  the 
consent  of  Bush,  yet  the  act  was  not  fraudulent,  as  it  was  not 
intended,  and  did  not  tend,  to  do  any  injury  to  Bush.  White- 
sides,  by  his  warranty,  was  bound,  under  penalty  of  $3,000, 
to  obtain  a  good  title  for  Bush,  cost  what  it  may,  while  Bush 
was  bound  to  pay  only  the  minimum  or  preemption  price. 
The  relinquishment  of  his  preemption  right  by  Whitesides 
was  not  intended  as  an  abandonment  of  his  claim,  but  was  a 
plan  adopted  by  himself,  in  common  with  the  other  claimants 
of  lots  in  Dubuque,  as  the  most  convenient  method  of  obtain- 
ing a  title.  By  thus  suffering  them  to  be  exposed  to  auction, 
they  ran  the  risk  of  being  compelled  to  pay  more  than  the 
minimum  or  preemption  price  for  a  title,  but  could  not  get  it 
for  less.  The  record  admits  that  Bush  knew  *'  that  White- 
sides'  object  in  having  the  lots  put  up  to  sale  was  expressly 
with  a  view  that  the  title  to  them  might  be  perfected  in  said 
Whitesides,  in  order  that  he  could  make  a  good  title  to  Bush." 
It  is  not  easy  to  apprehend  how  fraud  can  be  predicated  of  the 
conduct  of  Whitesides,  who,  it  is  admitted,  was  using  every 
endeavor  to  fulfil  his  contract,  and  obtain  a  good  title  for  his 
vendee.  As  to  the  alleged  fraud  on  the  government  by  the 
conduct  of  the  people  in  Dubuque  on  this  occasion,  it  is  suflS- 
cient  to  say  that  the  question  is  not  raised  in  the  pleadings, 
nor  the  fact  proved  in  the  evidence. 

We  are  of  opinion,  therefore,  that  the  appellant  has  wholly 
failed  to  show  any  fraud  or  misrepresentation  on  the  part  of 
his  vendors,  which  would  justify  a  court  of  chancery  in  annul- 
ling an  executed  contract. 

Indeed,  the  facts  of  the  case  tend  rather  to  show  that  the 
fraud,  if  any,  in  this  transaction,  may  be  more  justly  charged 
to  the  party  who  is  so  liberal  in  imputing  it  to  others. 

If  Bush  could  have  thwarted  Whitesides  in  his  endeavors 
to  procure  the  legal  title  for  him,  if  he  could  hold  the  lot  on 
which  the  tavern-house  and  improvements  were  situated  (and 
valued  at  $2,200)  for  his  bid  of  less  than  twenty  dollars,  and 
then  recover  the  $2,200  from  Whitesides,  on  his  warranty,  he 
will  have  effected  what  is  commonly  called  a  speculation ;  but 
one  in  the  perpetration  of  which  he  ought  not  to  expect  the 
aid  of  a  court  of  equity.  The  anxious  disavowal  of  an  inten- 
tion "to  defraud  or  wrong  the  complainants,"  contained  iu  the 
♦2Q1 1  defendant's  answer,  was  not  called  out  hy  any  charge 
J  ♦in  complainants*  bill,  but  seems  rather  to  have  resulted 
from  a  consciousness  that  his  conduct  was  justly  liable  to  such 
an  imputation. 
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II.  The  other  ground  of  avoidance  is  failure  of  considera- 
tion. 

The  answer  alleges,  that,  at  the  public  sale  by  the  United 
States,  lot  No.  7  was  purchased  by  defendant  himself,  and 
therefore  the  vendor  is  unable  to  comply  with  his  contract  by 
making  him  a  title,  and,  moreover,  that  Whitesides  has  become 
the  purchaser  of  lot  No.  194,  and  therefore  he,  Bush,  was 
without  title  to  it. 

This  defence  seems  founded  on  an  entire  mistake  or  igno- 
rance of  the  law ;  as  the  facts  alleged  lead  to  a  directly  contrary 
conclusion,  and  show  that  the  defendant  has  a  complete  legal 
title.  If  Whitesides  sold  to  him  with  covenant  of  warranty, 
and  afterwards  purchased  the  legal  title,  as  the  answer  asserts, 
with  regard  to  lot  No.  194,  then  is  the  title  vested  in  Bush,  the 
vendee,  by  estoppel,  and  no  further  conveyance  is  necessary. 

As  to  lot  No.  7,  Bush,  having  obtained  possession  under 
Whitesides,  cannot,  by  the  purchase  of  an  outstanding  title, 
defeat  the  claim  of  his  vendor.  It  is  a  well-established  rule  of 
equity,  ^'  that  if  a  vendee  buys  up  a  better  title  than  that  of 
the  vendor,  and  the  vendor  was  guilty  of  no  fraud,  he  can 
only  be  compelled  to  refund  to  the  vendee  the  amount  of 
money  paid  for  the  better  title."  *'  Equity  treats  the  pur- 
chaser as  a  trustee  for  his  vendor,  because  he  holds  under 
him ;  and  acts  done  to  perfect  the  title  by  the  former,  when 
in  possession  of  the  land,  inure  to  the  benefit  of  him  under 
whom  the  possession  was  obtained,  and  through  whom  a 
knowledge  of  a  defect  of  title  was  obtained.  The  vendor  and 
vendee  stand  in  the  relation  of  landlord  and  tenant ;  the  ven- 
dee cannot  disavow  the  vendor's  title."  (See  Q-aUoway  v. 
Findlay^  12  Pet.,  295,  and  cases  there  cited.) 

In  the  present  case,  the  vendee  has  bought  in,  for  twenty 
dollars,  the  legal  title  to  a  property  worth  more  than  two 
thousand,  the  possession  of  which  he  received  from  his  ven- 
dor; and  not  only  so,  but,  contrary  to  good  faith  and  fair 
dealing,  he  has  interfered  to  overbid  his  vendor,  who  was 
using  every  endeavor  to  purchase  the  title  for  the  use  of  his 
vendee,  in  fulfilment  of  his  own  covenants.  The  appellant 
has  paid  no  more  (or,  if  more,  so  little  as  to  be  unwoi-thy  of 
notice)  than  he  agreed  to  pay  for  the  purpose  of  getting  the 
legal  title.  He  has  got  a  good  title  to  the  property,  and 
ought  in  justice  and  equity  to  pay  for  it  the  full  consideration 
which  he  has  covenanted  to  pay. 

The  decree   of  the  Supreme  Court   of  Iowa  must  r«oQo 
therefore  *be  affirmed,  with   costs,  with  leave  to  the  ^ 
appellees  to  sell   the   mortgaged  property  in  the  mode  pre- 
scribed by  law,  unless  the  appellant  shall  pay  the  amount  of 
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Baid  decree,  with  interest  thereon  and  the  costs,  within  sixty 
days  from  the  filing  of  the  record  in  this  case  in  the  proper 
court  of  the  state  of  Iowa. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  territory  of  Iowa,  and 
was  argued  by  counsel.  On  consideration  whei^eof,  it  is 
now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decree  of  the  said  Supreme  Court  in  this  cause  be  and  the 
same  is  hereby  affirmed,  with  costs  and  damages  at  the  rate  of 
six  per  centum  per  annum,  with  leave  to  the  appellees  to  sell 
the  mortgaged  property  in  the  mode  prescribed  by  law,  unless 
the  appellant  shall  pay  the  amount  of  said  decree,  with  inter- 
est thereon,  and  the  costs,  within  sixty  days  from  the  filing  of 
the  mandate  in  this  case  in  the  proper  court  of  the  state  of 
Iowa. 


<^»»» 


Charles  McMicken,  Plaintiff  in  ebbob,  v,  Amos  Webb, 
Maby  Ann.  Smith,  in  heb  own  bight  and  as  Tutbix, 
&c.,  AND  Iba  Smith,  in  his  own  capacity  and  as 
TuTOB  to  the  Minobs,  Cathabine  and  Sabah  Smith. 

Where  a  promissory  note,  payable  to  a  firm,  was  signed  by  one  of  the  partners 
in  the  firm  together  with  two  other  persons,  and  suit  was  brought  upon  it 
against  these  two  other  persons  in  the  name  of  the  payee  partner,  upon  the 
ground,  that  the  note  was  intended  for  his  individual  benefit,  and  that  the 
insertion  of  the  name  of  the  firm  as  payees  was  an  error,  it  was  clearly  bis 
duty  to  prove  such  error  upon  the  trial. 

If  these  two  other  persons  were  merely  sureties  (a  fact  for  the  jury),  proof  of 
such  error  would  not  make  them  liable  beyond  the  terms  of  their  oontrACt, 
unless  they  were  privy  to  and  agreed  to  the  same.  Neither  a  court  of  law 
nor  equity  will  lend  its  aid  to  affect  sureties  beyond  the  plain  and  necessary 
import  of  their  undertaking.  This  is  the  doctiine  of  this  court,  of  the  state 
courts,  and  of  England.' 

The  payee  partner  having  brought  into  the  evidence  the  terms  upon  which  the 
partnership  was  dissolved,  by  which  it  appeared  to  be  his  duty  to  collect  the 
assets,  pay  the  debts,  and  settle  the  concerns  of  the  partnersmp,  it  was  oom- 

Setent  for  the  jury  to  judge  whether  the  note  was  given  provisionally  and 
esigned  to  abide  the  settlement  of  the  affairs  of  the  firm,  and  if  so,  then  it 
became  necessary  for  the  payee  partner  to  prove  the  fulfilment  of  these 
duties  before  any  right  of  action  upon  the  note  accrued  to  him. 
The  note  being  drawn  by  one  of  the  partners  payable  to  his  own  firm,  this 
drawer  partner  was  entitled  to  one  half  of  it,  and  the  obligation  of  the 
sureties  was  diminished  pro  tanto, 

1 S.  P.    McGill  V.  Baiik  of  United  son   v.    Ball,    Hempst.,    39;    United 

8tat€H,  12  Wheat.,  512;  8.  c.  1  Paine,  States  v.  CheesernaUy  .3  Sawy.,  424. 

061;  Farrar  v.  United  States,  5  Pel.,  And  the  contract  is  to  be  construed 

373;  Lcgyett  v.  Humphreys,  21  How.,  strictly.    Miller  v.  Stetoartj  9  Wheat., 

67 ;  Brown  v.  Burrows,  2  Blatchf .,  340;  680. 
Cage  v.  (Jassidy,  23  How.,  109;  Swan- 
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Where  the  plaintilf  excepted  to  the  opinion  of  the  court,  which  opinion  was 
more  advene  to  the  defendants  than  to  the  plaintiff,  this  court  will  not,  at 
the  instance  of  the  plaintiff,  reverse  the  judgment,  although  there  may  have 
been  error  in  the  instructions,  provided  that  error  consisted  in  giving  the 
plaintiff  too  much.^ 

♦This  case  was  brought  up,  by  writ  of  error,  from  r^ooa 
the  Circuit  Court  of  the  United  States  for  the  District  '- 
of  Louisiana. 

It  was  formerly,  in  a  preliminary  stage  of  it,  before  this 
court,  and  is  reported  in  11  Pet.,  25. 

The  facts  of  the  case  are  sufficiently  set  forth  in  the  opinion 
of  the  court. 

It  was  argued  by  Mr.  Ooxe^  for  the  plaintiff  in  error,  and 
Mr.  Jones^  for  the  defendant. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

'the  record  in  this  cause  being  encumbered  with  matter 
deemed  wholly  irrelevant  to  the  true  points  in  controversy 
between  the  parties,  much  of  this  matter  the  court  will  pass 
over,  embracing  within  its  view  such  portions  of  the  record 
only  as  regularly  present  those  points,  and  the  rulings  of  the 
Circuit  Court  with  respect  to  them.  In  this  view,  little  else 
need  be  presented  except  the  pleadings  in  the  cause,  the  note 
on  which  this  action  is  founded,  the  fact  of  a  copartnership 
between  the  plaintiff  in  error  and  James  H.  Ficklin,  and  the 
agreement  comprising  the  terms  on  which  the  copartnership 
was  dissolved,  these  three  last  mentioned  documents  being 
referred  to  in  the  pleadings  and  appealed  to  by  the  parties  on 
both  sides  of  this  cause  to  sustain  the  positions  on  which  they 
respectively  rely ;  and  lastly,  the  instructions  prayed  by  the 
parties  and  given  by  the  Circuit  Court. 

This  is,  according  to  the  peculiar  proceedings  in  the  state 
of  Louisiana,  an  action  at  law,  although,  from  the  mode  of 
proceeding  by  petition,  from  the  introduction  into  that  peti- 
tion of  vaiious  matters  dehors  the  instrument  set  out  as  the 
immediate  cause  of  action,  and  from  the  converting  in  one 
proceeding  parties  standing  sui  juris  with  those  who  sustain 
a  representative  character,  it  bears  a  striking  resemblance  to 
a  suit  in  equity. 

The  petition  states,  that,  some  time  in  the  year  1815,  the 

'  An  application  of  the  well  settled  Witch j  1  Black,  4M:   Blackburn  y. 

rule  that  errors  which  have  not  injured  Crawford,  8  Wall.,  175;  Johnson  v, 

th«  appellant  or  plaintiff  in  error  will  McLain,  Hempst.,  59;  Fisher  v.  J^ei- 

be   disregarded  on  appeal  or  error,  (/er.  Id.,  82;  Wilson  v.  JSkids,  Id.,  284. 

Bandon  v.  Toby,  11  liow.,  493;  Thorn-  But  the  error  must  be  plainly  shown 

as  Y.  LawHOn,  :£l  Id.,  343;  Chandltr  to  have  been  non-prejudicial.    Ueery 

?.  Van  Boeder,  24  Id.,  225;  The  Water  v.  Cray,  5  Wall.,  796. 
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plaintiff  and  one  James  H.  Ficklin  formed  a  copartneiship 
and  transacted  business  under  the  name  of  McMicken  and 
Ficklin ;  that  about  the  8th  of  September,  1817,  the  said 
copartnership  was  dissolved  by  mutual  consent ;  that  at  the 
time  of  said  dissolution  there  was  a  stock  of  goods  on  hand, 
which  said  Ficklin  took  and  purchased  at  cost,  with  five  per 
cent,  addition  thereon,  and  for  the  payment  of  one  half  of 
said  stock  of  goods  he  gave  to  the  petitioner  a  promissory 
note,  dated  September  20th,  1817,  due  and  payable  on  the 
1st  day  of  March,  1819,  to  the  order  of  McMicken  and  Fick- 

*2Q41  ^^^'  ^^^  *^®  ^^"^  ^^  $4,866.93^,  executed  by  said  Ficklin, 
J  by  Jedediah  *Smith,  and  Amos  Webb,  the  defendant, 
whereby  the  drawers  became  bound  to  pay  the  whole  of  the 
said  note,  which  note  is  annexed  as  a  part  of  the  petition. 

The  petitioner  then  proceeds  as  follows  : — 

"Your  petitioner  further  shows  that  said  obligation  was 
erroneously  made  payable  to  McMicken  and  Ficklin,  though 
in  truth  and  in  fact  said  note  was  dated  and  executed  subse- 
quent to  the  said  dissolution  of  said  firm,  and  was  made 
towards  and  in  behalf  and  for  the  sole  and  individual  benefit 
of  your  petitioner,  the  joint  name,  or  the  name  of  the  late 
firm,  being  used  and  intended  for  your  petitioner's  sole  bene- 
fit,— said  Ficklin  being  in  no  wise  a  party  or  interested  therein 
except  as  one  of  the  obligors. 

"Your  petitioner  further  shows,  that  since  the  execution  of 
the  said  note  or  obligation,  the  above-mentioned  Jedediah 
Smith,  one  of  the  coobligora  thereof,  died,  leaving  his  wife, 
the  said  Mary  Ann  Smith,  and  two  minor  children,  Catharine 
and  Sarah,  all  of  whom  now  own  and  possess  all  the  property 
and  estate  by  the  said  Jedediah  Smith  left  at  his  decease. 

"  The  mother  in  right  of  her  community,  and  said  minora 
as  heirs,  and  the  said  Mary  Ann  Smith,  the  widow  of  said 
deceased,  has  since  married  one  Ira  Smith,  the  said  defendant 
herein,  by  reason  of  which  said  several  premises,  the  said 
Mary  Ann,  Catharine,  and  Sarah  have  become  obligated  and 
bound,  in  Bolido^  to  pay  your  petitioner  the  whole  amount  of 
said  note  or  obligation,  together  with  interest,  according  to  the 
tenor  and  effect  thereof,  which  they  refuse,  though  often  and 
amicably  demanded  to  pay." 

The  note  on  which  this  action  was  instituted  and  referred 
to  in  the  petition  is  in  the  following  words : — 

St.  Fbakcisville,  Sept.  20tA,  1817. 
14,866.98^.     On  the  first  day  of  March,  1819,  we,  or  either 
of  us,  promise  to  pay,  jointly  or  separately,  unto  McMicken 
and  Ficklin,  or  order,  four  thousand  eight  hundred  and  sixty^ 
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six  dollars  ninety-three  and  a  half  cents,  being  for  value 
reeeived,  with  ten  per  cent,  interest  after  due  until  paid. 

James  H.  Ficklin, 
Jed.  Smith, 
Amos  Webb. 

The  only  remaining  documentary  evidence  referred  to  in 
the  petition,  and  in  accordance  with  which  it  is  alleged  that 
the  note  in  question  was  executed,  is  found  in  the  agreement 
entered  into  by  McMicken  and  Ficklin  upon  the  dissolution 
of  their  copartnership,  and  is  in  the  following  words : — 

*  "  Memorandum  of  an  agreement,  made  and  entered  r«oQA; 
into  this  8th  day  of  September,  1817,  between  Charles  ^ 
McMicken,  jun.,  and  James  H.  Ficklin,  both  of  the  town  of 
St.  Francisville,  lately  trading  under  the  firm  of  McMicken  & 
Ficklin  ;  that  they  have  this  day  by  mutual  consent  dissolved 
their  copartnership  aforesaid,  and  that  Charles  McMicken, 
jun.,  is  put  in  full  possession  of  all  the  books,  notes  and 
accounts,  and  all  other  papers  relating  to  the  firm  aforesaid, 
with  full  power  to  settle  and  collect  all  the  dues  and  demands 
owing  to  the  said  firm,  either  at  law  or  otherwise,  by  exchange 
or  re-exchange  of  notes  or  accounts,  or  any  other  mode  he  may 
think  advantageous  to  the  concern ;  and  when  in  funds  suffi- 
cient to  pay  off  all  debts  that  are  due  by  the  firm  aforesaid,  to 
pay  the  same,  until  full  and  final  payment  and  settlements  are 
made ;  and  to  employ  at  his  discretion  such  person  or  persons 
as  he  shall  think  necessary,  for  the  completion  of  the  business ; 
and  that  James  H.  Ficklin  take  all  the  goods  on  hand  at  cost, 
with  an  advance  of  five  per  cent,  on  the  whole  amount,  pay- 
able as  follows,  viz.,  three  tljousand  by  his  draft  on  Flower  & 
Fin  ley,  with  their  acceptance  thereof,  payable  the  1st  March, 
1818,  and  their  acceptance  in  the  same  manner  (or  some  good 
house  in  New  Orleans  in  their  stead)  for  any  further  sum  to 
meet  the  one  half  of  the  whole  amount  of  goods,  payable  on 
the  Ist  day  of  May,  1818,  and  for  the  remaining  half  he  gives 
his  joint  note,  with  Amos  Webb  and  Jedediah  Smith,  payable 
on  the  1st  March,  1819;  and  by  the  non-compliance  of  James 
H.  Fioklin  in  giving  the  aforesaid  acceptances  and  note,  this 
agreement  to  remain  null  and  void,  so  far  as  the  sale  of  the 
goods  to  him ;  and  all  the  sales  of  goods  by  him,  for  the 
period  of  thirty  days,  the  time  allowed  him  to  comply  with  the 
foregoing,  shall  be  carried  to  the  joint  benefit  of  the  last  firm. 

"In  witness  whereof  we  hereunto  subscribe  our  names,  the 
day  and  date  above  written. 

"James  H.  Ficklin, 
CuAKLEs  McMicken." 
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Several  pleas  were  interposed  by  the  defendants  or  respon* 
dents  below  to  the  demands  in  the  petition.  The  court  deem 
it  necessary  to  advert  to  such  of  these  pleas  only  as  are  con- 
nected with  the  points  comprised  in  the  rulings  of  the  judge 
at  circuit. 

Thus  in  the  3d  plea  it  is  denied  that  the  note  in  question 
was  made  to  the  petitioner,  and  that  Ficklin,  Webb,  and 
Smith  ever  promised  to  pay  the  money  therein  mentioned  to 
McMicken  alone,  or  that  the  note  was  made  on  behalf  of 
*2Qfil  McMicken,  or  that  the  partnership  name  of  McMicken 
-■  and  Ficklin  was  intended  *to  be  used  for  the  benefit  of 
McMicken  ahme.  They  insist  upon  the  contract  as  apparent 
on  the  face  of  the  note,  and  call  for  strict  proof  of  the  allega- 
tions of  the  petitioner.  They  aver  that  it  was  well  known 
that  Webb  and  Smith  signed  the  note  as  sureties, — that,  if 
there  ever  was  any  consideration  for  their  obligation,  it  has 
failed,  and  that  neither  Ficklin,  as  principal,  nor  Webb  and 
Smith,  as  sureties,  were  ever  bound  to  pay  this  note. 

4.  They  plead  further,  and  specially^  a  want  of  considera- 
tion, averring  that  Ficklin,  as  partner,  was  entitled  to  one  half 
the  stock;  tnat  he  paid  McMicken  for  one  half  by  drafts  and 
acceptances,  mentioned  in  the  article  of  dissolution,  which 
were  paid;  that  the  demand  of  McMicken  for  the  note  of 
Ficklin,  Webb,  and  Smith  for  the  other  half  was  a  fraudulent 
oontrivance,  or  an  error  or  misconception  of  the  parties,  and 
oould  form  no  legal  consideration  for  the  note. 

6.  They  further  plead,  that  the  note  was  executed  by  Fick- 
lin, as  principal,  and  Webb  and  Smith,  as  sureties,  to  McMicken 
and  Ficklin,  of  which  firm  Ficklin  was  a  partner ;  that  by  the 
dissolution  of  the  firm  one  half  of  Ficklin's  responsibility  was 
extinguished  by  confusion,  and  Webb  and  Smith  became 
thereby  absolved  pro  tanto  ;  that,  under  the  agreement  for  the 
dissolution,  McMicken  had  received  810,000  more  than  wiis 
requisite  to  pay  the  debts  of  the  firm,  for  which  excess  he  was 
accountable  by  the  above  agreement,  and  that  thereby  the 
note,  to  which  Webb  and  Smith  were  mere  sureties,  was  paid. 

They  further  plead,  that  the  note  became  due  by  its  terms 
on  the  1st  day  of  March,  1819 ;  that  Ficklin  died  in.  1817, 
leaving  a  will  and  appointing  executors ;  that  his  estate  has 
been  regularly  represented  by  executors  since  his  death,  ard 
that  by  the  laches  of  McMicken,  in  not  settling  the  afiPairs  of 
the  concern  or  suing  on  the  note  from  1819  to  1835,  be  is 
barred  by  his  negligence  and  by  lapse  of  time. 

And,  lastly,  they  insist  that,  upon  the  dissolution  of  the 
firm  of  McMicken  and  Ficklin,  McMicken  had  received  all  the 
books,  notes,  and  claims  due  tu  tiie  firm,  and  bound  himself  to 
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settle  all  the  aiFaii's  of  the  concern  out  of  these  funds,  so  far 
as  they  should  prove  adequate  ;  that  Ficklin  was  to  take  the 
goods  on  hand,  to  pay  M cMieken  for  one  half  of  that  stock  in 
certain  acceptances,  and  to  execute  his  note,  with  Webb  and 
Smith  as  sureties,  for  the  remaining  half  in  value,  subject  tc  a 
contingent  responsibility  upon  the  settlement  of  the  concern 
by  McMicken  ;  that  McMicken  had  not  made  such  settlement 
according  to  the  terms  of  the  agreement  of  dissolution,  and 
therefore  had  no  right  of  action  against  the  representatives  of 
Ficklin  or  the  respondents. 

*At  the  trial  of  this  cause,  the  following  instructions  r«oQ7 
prayed  for  by  the  defendants  were  given  by  the  court,  "- 
and  made  the  subjects  of  exception  by  the  plaintiff: — 

1st.  That  as  plaintiff  had  alleged  that  there  was  error  in 
.  making  the  note  sued  on,  drawn  in  favor  of  and  payable  to 
McMicken  and  Ficklin,  and  that  said  note  ought  properly  to 
have  been  made  in  favor  of  Charles  McMicken  only,  plaintiff 
could  not  recover  without  proving  such  error  and  mistake ; 
and  if  no  such  error  or  mistake  was  proved,  the  verdict  of  the 
jury  ought  to  be  in  favor  of  defendants ;  for,  without  such 
proof,  McMicken  alone  could  not  recover  on  a  note  drawn  in 
favor  of  McMicken  and  Ficklin. 

2d.  That  if  the  jury  were  satisfied  that  Webb  and  Smith 
were  originally  only  sureties,  and  that  whatever  consideration 
there  was  for  the  note  passed  between  McMicken  as  one 
party,  and  Ficklin  as  the  other  party,  in  such  case  an  express 
written  contract  on  the  part  of  sureties  is  to  be  strictly  con- 
strued in  their  favor,  and  they  could  only  be  made  liable  on 
their  contract  in  the  form  and  manner  in  which  they  had 
entered  into  it;  and  no  proof  of  any  error  or  mistake,  as 
between  the  principal  parties  to  the  contract,  could  make 
mere  sureties  liable  beyond  the  terms  of  the  contract,  unless 
they  were  privy  to  and  agreed  to  the  same ;  and  if  plaintiff 
could  only  recover  against  the  principal  party  to  the  contract 
sued  on  by  showing  error  or  mistake  in  that  contract,  the 
verdict  of  the  jury  as  regarded  the  sureties  should  be  in 
their  favor. 

4th.  That  if  the  jury  believed  that  the  note  sued  on  grew 
out  of  the  settlement  of  the  partnership  affairs  of  McMicken 
and  Ficklin,  and  was  given  provisionally  in  relation  thereto, 
and  that  McMicken  had  charged  himself  with  the  settlement 
of  the  partnership  affairs,  that  then  McMicken  cannot  recover 
on  this  note  without  a  final  liquidation  and  settlement  of  the 
partnership  affairs;  and  that  if,  under  the  circumstances 
aforesaid,  McMicken  pei*sists  in  submitting  the  suit  on  this 
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note  to  the  decision  of  the  jury,  their  verdict  ought  to  be 
for  the  defendant. 

5th.  That  if  the  jury  believed  that  the  note  sued  on  was 
given  to  attend  on  a  settlement  and  liquidation  of  the  part- 
nership affairs  of  McMicken  and  Ficklin,  and  McMicken 
charged  himself  with  the  liquidation  and  settlement  of  the 
partnership  affairs  of  McMicken  and  Ficklin,  and  that  Mc- 
Micken has  received  partnership  assets  suflScient  to  pay  the 
debts  of  the  partnership,  in  such  case  plaintiff  McMicken 
ought  not  to  recover,  and  the  verdict  of  the  jury  ought  to  be 
for  the  defendants. 

6th.  That  if  the  jury  believed  that  Ficklin  was  a  partner 
*2Qftl  ^^  ^^®  house  of  McMicken  and  Ficklin,  to  whom  the 
J  note  was  *payable,  and  that  the  said  house  has  long 
since  been  dissolved,  and  that  the  same  Ficklin  was  principal  . 
debtor,  and  Amos  Webb  and  Jedediah  Smith  were  only  sure- 
ties in  the  note  sued  on,  that  these  facts  created  a  confusion 
of  the  characters  of  creditor  and  debtor;  and  whenever  such 
event  happened,  there  was  a  payment  of  the  note  to  the 
extent  of  the  correlative  characters  of  debtor  and  creditor, 
which  in  this  case  was  one  half. 

7th.  That  if  the  jury  believed  that  the  note  sued  on  was 
given  in  pursuance  of  the  terms  of  the  dissolution  of  partner- 
ship between  McMicken  and  Ficklin,  and  under  an  implied 
agreement  that,  if  the  debts  due  to  the  partnership  were  not 
suificient  to  pay  the  debts  due  by  the  partnership,  then  Fick- 
lin and  his  sureties  were  to  make  good  and  supply  one  half  of 
the  deficiency,  and  that  McMicken  charged  himself  with  the 
liquidation  of  the  partnership  affairs  in  1817,  and  that  Mc- 
Micken had  not  rendered  an  account  of  such  liquidation 
before  bringing  this  suit,  it  was  competent  for  the  jury  to  say 
that  there  was  such  a  laches,  neglect,  and  default  on  his  part 
as  discharged  the  sureties. 

Ist.  We  can  perceive  no  objection  to  the  ruling  of  the  court 
ill  this  instruction ;  neither  argument  nor  authority  can  be 
called  for,  to  sustain  a  position  so  elementary  and  so  trite  as 
that  the  allegation  and  proof  must  correspond.  In  this  case, 
the  petitioner  alleges  a  separate  and  exclusive  right  in  him- 
self; the  proof  which  he  adduces  discloses  an  equal  right  in 
another.  He  avers  this  discrepancy  to  be  the  result  of  error; 
he  must  certainly  reconcile  this  contradiction,  or  his  claim  is 
destroyed  by  conflict  with  itself. 

2d.  This  second  instruction  we  hold  to  be  correct.     Even 
as  between  principals,  a  court  will  not  bind  parties  to  condi- 
tions or  obligations  to  which  they  have  not  bound  themselves, 
according  to  a  fair  interpretation  of  their  contract.     How  far 
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any  written  contract  may  be  explained,  as  between  parlies 
confessedly  principals,  by  evidence  aliunde^  is  a  nice  and  dif- 
ficult question,  always  approached  with  doubt  and  caution  ; 
but  as  against  a  surety,  neither  a  court  of  law  nor  a  court  of 
equity  will  lend  its  aid  to  affect  him  beyond  the  plain  and 
necessary  import  of  his  undertaking.  Equity  will  not,  as 
against  him,  assist  in  completing  an  imperfect  or  defective 
instrument,  much  less  will  it  add  a  new  term  or  condition  to 
what  he  has  stipulated.^  He  must  be  permitted  to  remain  in 
precisely  the  situation  in  which  he  has  placed  himself;  and  it 
is  no  justification  or  excuse  with  another,  for  attempting  to 
change  his  situation,  to  allege  or  show  that  he  would  be  bene- 
fited by  such  change.  He  is  said  to  possess  an  interest  in 
the  letter  of  his  contract.  *That  this  is  the  doctrine  r«9QG 
in  England  we  see  in  the  cases  of  Nishet  v.  Smithy  2  ^ 
Bro.  Ch.,  679 ;  Ree%  v.  Berringtan^  2  Ves.,  540,  and  Boultbee 
V.  Stubbsy  18  Id.,  20.  It  is  the  doctrine  of  this  court,  so 
declared  in  the  case  of  Miller  v.  Stewart  et  al.^  9  Wheat.,  680. 
It  is  probably  the  doctrine  of  all  the  states ;  vid.  Croughton 
V.  DuvaU,  8  Call.  (Va.),  69 ;  Hill  v.  Bull  1  Gilm.  (Va.),  149. 
If,  then,  Webb  and  Smith  were  mere  sureties  in  the  note 
declared  on,  the  plaintiff  could  not,  by  setting  up  another 
contract  as  formed  or  as  intended  to  be  formed  between  him- 
self and  Ficklin,  transfer  the  responsibility  of  these  sureties 
to  such  contract,  differing  in  its  terms  from  that  which  they 
had  in  fact  executed. 

4th  and  5th,  which  should  be  numbered  the  3d  and  4th 
instructions.  These  two  instructions  are  essentially  the  same. 
The  petitioner,  in  his  count  or  petition,  sets  out  the  fact  of  the 
dissolution  of  the  firm  of  McMicken  and  Ficklin,  and  refers  to 
the  agreement  of  dissolution  as  evidence  of  the  conditions  on 
which  it  took  place,  and  of  the  rights  vested  and  the  obliga- 
tions imposed  by  that  agreement.  It  is  from  this  document 
that  we  gather  the  facts  of  the  transfer  of  the  goods  on  hand 
lo  Ficklin,  in  consideration  of  the  acceptances  to  l^  procured 
and  of  the  note  to  be  executed  by  him,  witli  Webb  and  Smith 
as  his  sureties,  and  the  further  facts  of  McMicken's  possession 
of  all  the  books,  notes,  and  accounts  of  the  firm,  and  of  liis 
obligation  to  collect  the  resources  and  to  pay  the  debts  and 
settle  all  the  affairs  of  the  concern,  so  far  as  the  meitns  placed 
it  his  command  were  adequate  for  these  ends.  The  above 
facts,  disclosed  by  the  petition  and  the  agreement  of  dissolution, 
were  certainly  competent  evidence  for  the  consideration  of  the 
jury,  and  from  wliich  they  might  infer  the  purpose  for  which 

^  Appxjkd.    SnMi  v.  United  States,  2  Wall.,  286. 
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the  note  to  McMicken  and  Ficklin  was  executed,  the  dtitj 
of  McMicken  to  settle  the  partnership  affairs,  and  to  pay  the 
debts  of  the  concern  with  the  funds  placed  at  his  disposal ;  and 
if  they  should  infer  from  these  facts,  that  the  note  executed 
to  McMicken  and  Ficklin  was  given  provisionally,  and  designed 
to  abide  the  settlement  of  the  affairs  of  the  firm,  and  that 
McMicken  was  bound  by  the  agreement  of  dissolution  to  liqui- 
date and  settle  the  affairs  of  the  firm,  then  the  jury  were  bound 
to  find  that  the  fulfilment  of  these  obligations  on  the  part  of 
McMicken  should  precede  any  right  of  action  on  the  note,  and 
that,  without  proof  of  such  fulfilment,  they  were  equally  bound 
to  find  for  the  defendants. 

6th.  This  instruction  affirms  a  position,  as  to  which,  we 
presume,  there  can  be  no  room  for  difficulty  or  doubt ;  namely, 
that  on  the  note  given  by  Ficklin  to  his  own  firm  of  McMicken 
*S001  *"^  Ficklin,  with  Webb  and  Smith  as  sureties,  Ficklin, 
J  as  a  partner,  *was  entitled  to  one  half,  upon  the  disso- 
lution of  the  firm,  and  that  thereupon,  pro  tanto^  the  obliga- 
tion of  these  sureties  would  cease,  as  Ficklin  could  have  no 
right  of  action  against  himself  to  compel  payment  to  himself. 

7th.  With  regard  to  the  instruction  numbered  7,  given  on 
the  prayer  of  the  defendant,  we  deem  it  to  be  in  substance  the 
same  with  Nqs.  3  and  4,  which  having  been  already  examined 
and  approved,  it  is  unnecessary  to  review  in  detail  the  same 
questions  in  the  last  instruction. 

There  is,  also,  though  not  designated  by  any  number,  what 
is  denominated  in  the  record  an  ^^  additional  charge  "  prayed 
by  the  defendants.  This,  upon  examination,  being  found  a 
mere  general  legal  proposition  in  the  language  of  the  2094th 
article  of  the  Civil  Code,  and  no  immediate  application  or 
connection  of  which  to  the  pleadings  or  testimony  in  this  case 
being  attempted  nor  being  perceived  by  the  court,  it  is  passed 
by  as  immaterial  and  unimportant. 

On  the  part  of  the  plaintiffs,  there  are  instructions  prayed, 
and  designated  on  the  record  as  No.  2  and  No.  3 ;  and  in  No.  2 
by  the  irregular  ordinal  arrangement  of  4th  and  7th ;  in  No.  3 
in  the  arrangement  of  1st,  2d,  and  3d. 

Instruction  4th,  in  the  first  division,  is  in  the  following 
words: — "That  the  defendants  to  this  suit,  having  bound 
themselves  in  solido^  cannot  claim  the  right  or  oblige  the  plain- 
tiff to  discuss  the  property  of  Ficklin  or  his  succession.  (Civil 
Code,  art.  3016,  3016.)  The  court  below  very  properly  dis- 
posed of  this  prayer  (as  it  might  have  disposed  of  what  was 
called  the  additional  charge  prayed  on  behalf  of  the  defend- 
ants), by  justly  remarking,  tliat  its  applicability  to  the  cause 
was  not  perceived,  as  the  defendants  were  not  endeavoring^  to 
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interfere  with  the  property  or  affairs  of  Ficklin  any  farther 
than  to  assert  the  true  import  and  character  of  their  own  con- 
tract with  McMicken  and  Ficklin,  which  they  had  an  unques- 
tionable right  to  do. 

With  regard  to  the  prayers  1st,  2d,  and  8d,  in  No.  8,  although 
their  relevancy  to  the  true  issues  taken  in  this  cause  is  not 
shown,  and  the  opinion  of  the  court  is  perhaps  not  sustainable 
with  respect  to  them,  yet  as  that  opinion,  so  far  as  expressed, 
is  more  adverse  to  the  defendants  than  to  the  plaintiff,  and  the 
defendants  have  not  asked  its  reversal,  no  right  can  be  recog- 
nized in  the  plaintiff  to  complain  that  he  has  failed  to  obtain 
all  be  required,  when  he  has  already  obtained  too  much.  Upon 
an  examination  of  this  somewhat  anomalous  and  confused 
record,  we  have  come  to  the  conclusion,  that  the  judgment 
of  the  Circuit  Court  should  be,  and  it  is  hereby  accordingly 
affirmed. 

*  Order.  [*801 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be  and  the  same  is  hereby  affirmed,  with  costs. 


<••*» 


The  Planters'  Bank  op  Mississippi,  Plaintiffs  in  erbob, 
V.  TnoidAs  L.  Sharp,  Edward  Englehard,  and  Henry 
Hampton  Bridges,  Defendants  in  error. 

Matthias  W.  Baldwin,  George  Vail,  and  George 
HuFTY,  Merchants  and  Persons  in  Trade  under 
THE  Name,  Style,  and  Firm  of  Baldwin,  Vail  & 
Httfty,  Plaintiffs  in  error,  v.  James  Payne,  Ab- 
NER  E.  Green,  and  Robert  Y.   Wood,  Defendants 

IN   ERROR. 

Where  a  bank  was  chartered  with  power  to  '*  have,  i)osse08,  receive,  retain,  and 
enjoy  to  themselves  and  their  successors,  lands,  rents,  tenements,  heredita- 
ments, goods,  chattels,  and  effects  of  what  kind  soever,  nature,  and  quality, 
and  the  same  to  grant,  demise,  alien,  or  dispose  of  for  the  good  of  the 
bank,"  and  also  **  to  receive  money  on  deposit  and  pay  awav  the  same  free 
of  expense,  discount  bills  of  exchange  and  notes,  and  to  make  loans,"  &c., 
and,  in  the  course  of  business  under  this  charter,  the  bank  discounted  and 
held  promissory  notes,  and  then  the  legislature  of  the  state  passed  a  law 
declaring  that  '*  it  shall  not  be  lawful  for  any  bank  in  the  state  to  transfer. 
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by  indorsement  or  otherwise,  any  note,  bill  receivable,  or  other  eyidenoe  of 
debt;  and  if  it  shall  appear  in  evidence,  upon  the  trial  of  any  action  upon 
any  snch  note,  bill  receivable,  or  other  evidence  of  debt,  that  the  same  was 
transferred,  the  same  shall  abate  upon  the  plea  of  the  defendant," — this 
statute  conflicts  with  the  Constitution  of  the  United  States,  and  is  void.* 

Thbsb  two  cases  were  both  brought  up,  by  writ  of  error 
issued  under  the  twenty-fifth  section  of  the  Judiciary  Act, 
from  the  High  Court  of  Errors  and  Appeals  for  the  state  of 
Mississippi. 

They  were  kindred  cases,  and  were  argued  together.  Al- 
though the  court  pronounced  an  opinion  in  each  case  separ- 
ately, yet  the  dissenting  opinion  of  Mr.  Justice  Daniel  treats 
them  as  they  were  argued,  and  hence  it  becomes  necessary  to 
blend  the  two  cases  together.  The  facts  in  each  case  will  be 
stated,*  then  the  arguments  of  counsel,  and  then  the  opinions 
of  the  court,  with  the  separate  opinion  of  Mr.  Justice  McLean, 
and  the  dissenting  one  of  Mr.  Justice  Daniel. 

Planters'  Bank  v.  Sharp  and  others. 

*3021  ^^  ^^®  ^^^^  ^^  February,  1830,  the  legislature  of 
-■  Mississippi  ^passed  ^'  An  act  to  establish  a  Planters' 
Bank  in  the  state  of  Mississippi.'' 

The  sixth  section  of  the  charter  enacts,  among  other  things, 
that  the  bank  ^^  shall  be  capable  and  able,  in  law,  to  have, 
possess,  receive,  retain,  and  enjoy  to  themselves  and  their 
successors,  lands,  rents,  tenements,  hereditaments,  goods,  chat- 
tels, and  eifects,  of  what  kind  soever,  nature,  and  quality,  not 
exceeding  in  the  whole  six  millions  of  dollars,  including  the 
capital  stock  of  said  bank,  and  the  same  to  grant,  demise, 
alien,  or  dispose  of  for  the  good  of  said  bank." 

The  seventeenth  section  gives  power  "  to  receive  money  on 
deposit  and  pay  away  the  same  free  of  expense,  discount  bills 
of  exchange  and  notes,  with  two  or  more  good  and  sufficient 
names  thereon,  or  secured  by  a  deposit  of  bank  or  other  public 
stock,  and  to  make  loans  to  citizens  of  the  states  in  the  nature 
of  discount  on  real  property,  secured  by  mortgage,"  &c. 

The  twenty-second  section  enacted,  ^^  that  it  shall  not  be 
lawful  for  said  bank  to  discount  any  note  or  notes  which  shall 
not  be  made  payable  and  negotiable  at  said  bank." 

By  a  supplement  to  the  charter,  passed  in  1831,  and  accept- 
ed by  the  bank,  it  was  provided  that  '^such  promissory  notes 

^Distinguished.     Grand  Gulf  R.  Cases,   13   Wall.,    214;    EdtoardM  ▼. 

jB.  <fcc.  Co,  V.  Marshall,  12  How.,  1«7.  Kearzey,  6  Otto,  601;  Blackbvm  v. 

Limited.     Mclntyre  v.  Liyraham/^j  8.  M.  <&  M.  R.  R.  Co.,  2  Flipp.  542; 

Ml9S.,  50.     CiTKD.    Davis y.Tileston,  Collins  v.  Collins,  79  Ky.,  91.    And 

ante,    *120;     Pennsylvania    College  see  Marvine  v.  Hymera,  12  K.  T.,  223L 
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shall  be  made  payable  and  negotiable  on  their  face  at  some 
bank  or  branch  bank." 

On  the  24th  of  May,  1839,  Sharp,  Engelhard,  and  Bridges 
gave  their  promissory  note  to  the  Planters*  Bank  for  one 
thousand  dollars,  due  twelve  months  after  date.  A  copy  of 
the  note  is  not  to  be  found  in  the  record,  but  the  declaration 
states  it  to  have  been  ^^  payable  and  negotiable  at  the  office  of 
the  Planters'  Bank  of  the  state  of  Mississippi,  at  Monticello.*' 

On  the  21st  of  February,"  1840,  the  legislature  of  Mississippi 
passed  **  An  act  requiring  the  several  banks  of  the  state  to  pay 
specie,  and  for  other  purposes,"  the  seventh  section  of  which 
was  as  follows: — "It  shall  not  be  lawful  for  any  bank  in  this 
state  to  transfer,  by  indorsement  or  otherwise,  any  note,  bill 
receivable,  or  other  evidence  of  debt ;  and  if  it  shall  appear  in 
evidence,  upon  the  trial  of  any  action  upon  any  such  note,  bill 
receivable,  or  other  evidence  of  debt,  that  the  same  was  trans- 
ferred, the  same  shall  abate  upon  the  plea  of  the  defendant." 

In  October,  1841,  the  Planters'  Bank  brought  a  suit  upon 
the  note  in  the  Circuit  Court  of  Lawrence  county  (state 
court).  The  defendants  pleaded  the  general  issue,  and  a  jury 
was  sworn.  The  declaration  and  note  having  been  read,  the 
defendants  filed  the  following  plea : — 

'*  And  now,  at  this  day,  that  is  to  say,  on  the  second  day  of 
the  term  aforesaid,  until  which  day  this  cause  was  last  con- 
tinued, come  the  said  plaintiffs,  by  attorney,  and  the  r«oAQ 
said  defendants,  *by  attorney ;  and  the  said  defendants  ^ 
say,  that  since  the  last  continuance  of  this  cause,  that  is  to 
say,  since  the  sixth  day  of  the  May  term,  1842,  of  this  court, 
from  which  day  this  cause  was  last  continued,  and  before  this 
day,  that  is  to  say,  on  the  10th  day  of  June  in  the  year  1842, 
at  the  county  aforesaid,  the  said  plaintiffs  then  and  there  being 
the  owners  of  the  said  note  sued  on  in  this  cause,  and  then 
and  there  being  a  bank  within  the  state  of  Mississippi,  and 
within  the  intent  and  meaning  of  the  statute  of  this  state, 
entitled,  ^  An  act  requiring  the  several  banks  in  this  state  to 
pay  specie,  and  for  other  purposes,'  transferred  the  aforesaid 
note  to  the  United  States  Bank  of  Pennsylvania,  contrary  to 
the  statute  in  such  cases  made  and  provided ;  and  this  the 
said  defendants  are  ready  to  verify ;  wherefore  they  pray 
judgment  if  the  said  plaintiffs  ought  further  to  be  answered 
in  this  said  action,  and  that  the  same  may  abate. 

"  Personally  appeared  in  open  court  Thomas  L.  Sharp,  one 
of  the  defendants  in  the  above-stated  case,  who,  being  duly 
sworn,  upon  his  oath  says,  that  the  matters  and  things  set 
forth  in  the  above  plea  are  true  in  substance  and  fact,  oworti 
to  and  subscribed  in  open  court.  Thomas  L.  Seulbp." 
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The  plaintiffs  demurred  to  this  plea,  upon  the  following 
grounds : — 

1st.  Because  said  plea  is  not  assigned  by  counsel. 

2d.  Because  said  plea  does  not  state  the  day,  year,  time, 
and  place  of  the  transfer  of  said  note. 

8d.  Because  the  plaintiffs  have  a  right  by  law  to  deal  in 
promissory  notes,  bills  of  exchange,  &c.,  secured  by  charter. 

4th.  Because  the  statute,  the  title  of  which  is  recited  in  said 
plea,  is,  so  far  as  relates  to  transfers  of  notes,  bills  receivable, 
or  other  evidence  of  debt,  unconstitutional. 

5th.  That  said  plea  does  not  state  to  what  terms  said  cause 
was  continued. 

6th.  That  said  plea  does  not  allege  that  said  note  was  tranft- 
ferred  for  value  received. 

7th.  That  said  plea  is  a  plea  in  bar  of  this  action,  but  does 
not  conclude  in  manner  and  form  as  provided  by  law. 

8th.  That  said  plea  was  not  presented  until  issue  joined 
under  the  plea  of  non  assumpsit^  and  the  declaration  and  note 
read,  and  a  jury  impannelled  to  try  said  issue. 

9th.  That  the  statute  referred  to  in  said  plea  does  not  affect 
the  plaintiffs.  ' 

10th.  That  the  said  defendants  did  not  tender  the  costs  of 
suit  in  said  case,  up  to  the  time  of  their  tendering  said  plea, 
with  said  plea. 
*^041       *llth.  That  said  plea  is  not  entitled  in  this  cause. 

^       12th.  That  the  affidavit  subjoined  to  said  plea  is  not 
sufficient. 

The  defendants  having  joined  in  demurrer,  the  court,  after 
argument,  overruled  it,  and  leave  being  granted  to  the  plain- 
tiffs to  reply  to  the  plea,  an  issue  was  joined  in  short  by  con- 
sent, and  the  cause  proceeded,  when  the  jury  found  a  verdict 
for  the  defendants. 

A  bill  of  exceptions  was  taken  by  the  plaintiffs'  counsel,  as 
follows,  viz. : — 

^^  Be  it  remembered,  that  on  the  trial  of  the  above  cause  at 
the  term  aforesaid,  after  the  case  was  submitted  to  the  jury, 
and  after  the  plaintiff  had  introduced  his  evidence  upon  the 
issue  joined,  the  defendant  introduced  a  witness,  who  proved 
that,  since  the  suit  in  the  above  case  was  instituted,  the  note 
had  been  transferred  to  the  United  States  Bank  of  Pennsyl- 
vania, the  defendants  offered  a  plea,  in  the  words  and  figures 
following,  to  wit:     [Then  followed  the  plea  above  recited.! 

**  To  the  reception  of  said  plea  the  counsel  for  the  plaintiffs 
objected,  which  objection  was  overruled ;  to  which  opinion  of 
the  court  the  counsel  for  plaiutifiB  except,  and  having  reduced 
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their  exceptions  to  writing  before  the  jury  retired,  pray  the 
same  may  be  signed  [and]  sealed. 

'*  Given  under  my  hand  and  seal  this  6th  December,  1842. 
(Signed,)  A.  G.  Brown,  [seal.]" 

Upon  this  exception,  the  case  was  carried  up  to  the  High 
Court  of  Errors  and  Appeals,  which,  at  December  term,  1842, 
pronounced  the  following  judgment: — 

"  This  cause  having  been  su omitted  at  a  former  term  of  this 
court,  and  the  same  having  been  duly  considered  by  the  court, 
it  is  ordered  and  adjudged,  that  the  judgment  of  the  Circuit 
Court  of  Lawrence  county,  rendered  against  the  plaintiffs  in 
error  at  the  December  term  thereof,  A.  D.  1842,  be  and  the 
same  is  hereby  reversed,  because  rendered  as  a  judgment  in 
bar ;  and  this  court,  proceeding  to  render  the  judgment  that 
should  have  been  pronounced  by  the  court  below,  doth  order 
and  adjudge,  that  the  plaintiffs  in  error,  the  plaintiffs  in  the 
court  below,  take  nothing  by  their  writ,  and  that  the  suit  be 
abated." 

To  review  this  judgment,  a  writ  of  error  brought  the  case 
up  to  this  court. 

Baldwin,  Vail,  and  Httfty,  v.  James  Payne  et  al. 

Matthias  W.  Baldwin,  George  Vail,  and  George  W.  Hufty, 
co-partners,  brought  this  action  on  the  15th  April,  1841,  r#oAr 
in  the  *Circuit  Court  of  Jefferson  county,  Mississippi,  *- 
against  James  Payne,  Abner  E.  Green,  and  Robert  Y.  Wood, 
the  makers,  and  the  Mississippi  Railroad  Company,  the 
indorsers,  of  two  certain  promissory  notes,  each  in  the  sum 
of  $6,283.95,  payable  at  the  Merchants'  Bank,  New  Orleans, 
the  first,  sixty  days  after  December  4,  1839,  and  the  other 
ninety  days  thereafter.  The  notes  were  without  date  on  their 
face,  and  were  discounted,  at  the  instance  of  Payne,  one  of 
the  makers,  by  the  Mississippi  Railroad  Company,  under  their 
banking  powers,  on  the  said  4th  December,  1839,  to  whose 
order  they  were  made  payable,  and  were  by  said  company,  on 
the  Ist  day  of  April,  1841,  indorsed  over,  transferred,  and 
delivered  to  the  plaintiffs,  for  a  valuable  consideration. 

The  defendants,  Payne,  Green,  and  Wood,  were  served 
with  process,  and  appeared  and  pleaded  the  general  issue. 
They  also  pleaded  the  following  special  plea,  viz. : — "  Tl^at 
the  said  promissory  notes,  in  the  declaration  of  the  said  plain- 
tiffs mentioned,  were  executed  and  delivered  by  them,  the 
said  defendants,  to,  and  discounted  by,  the  Mississippi  Rail- 
road Company,  on  the  4th  day  of  December,  in  the  year  1839, 
a^  the  countv  aforesaid,  and  therebv  became  and  were  the 
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property  of  the  said  Mississippi  Railroad  Company,  to  wit,  on 
the  day  and  year  aforesaid,  at  the  county  aforesaid ;  and  that 
the  said  promissory  notes  continued  to  be  and  were  the  prop- 
erty of  the  Mississippi  Railroad  Company  from  the  day  and 
year  last  aforesaid  until  and  after  the  26th  day  of  April,  in 
the  year  1840,  at  the  county  aforesaid  ;  after  which  26th  day 
of  April,  in  the  year  1840,  to  wit,  on  the  1st  day  of  April,  in 
the  year  1841,  at  the  county  aforesaid,  the  said  Mississippi 
Railroad  Company,  by  their  indorsement  thereon,  transferred 
the  said  two  promissory  notes,  in  the  said  declaration  men- 
tioned, to  the  said  plaintiffs ;  and  this  they  are  ready  to  verify. 
Wherefore. they  pray  judgment,  if  the  said  plaintiffs  ought  to 
have  or  maintain  their  aforesaid  action  thereof  against  them." 

To  this  special  plea  the  plaintiffs  demurred,  and  the  defend- 
ants joined  in  demurrer. 

The  Circuit  Court,  on  the  11th  of  November,  1842,  sus- 
tained the  demuiTer,  and  awarded  judgment  of  respondarU 
oustery  but  the  defendants  refusing  further  to  plead,  the  court 
thereupon  gave  judgment  upon  said  demurrer  to  the  second 
plea  for  the  plaintifra. 

On  the  same  day,  the  cause,  being  dismissed  as  to  the  Mis- 
sissippi Railroad  Company,  came  on  for  trial  before  a  jury,  on 
the  general  issue,  against  the  other  defendants;  and  a  special 
verdict  was  found,  as  follows,  viz. : — ''  We,  the  jury,  find  that 
*3061  ^®f®^^*^^s,  James  Payne,  Abner  E.  Green,  and  Robert 
-■  Y.  Wood,  *executed  the  two  several  promissory  notes 
(described  in  the  plaintiffs'  declaration)  on  the  4th  day  of 
December,  1839,  and  on  the  same  day  delivered  the  said  notes 
to  the  Mississippi  Railroad  Company,  to  be  discounted  for  and 
on  account  of  said  James  Payne ;  one  of  which  said  notes  is 
for  the  sum  of  $6,283.95,  payable  sixty  days  after  the  said  4th 
of  December,  1839,  to  the  order  of  the  said  Mississippi  Rail- 
road Company,  at  the  Merchants'  Bank  in  the  city  of  New 
Orleans ;  and  the  other  of  the  said  notes  is  for  the  sum  of 
$6,283.95,  also  payable  ninety  days  after  the  said  4th  of  De- 
cember, 1839,  to  the  order  of  the  said  Mississippi  Railroad 
Company,  at  the  Merchants'  Bank  in  the  city  of  JSIew  Orleans. 
That  said  two  notes  were  discounted  by  said  Mi^sissippi  liail- 
road  Company,  under  their  banking  powers,  on  the  said  4th 
day  of  December,  1839,  at  the  instance  of  the  first  drawer, 
said  James  Payne,  and  the  proceeds  thereof  were  received  by 
him,  and  the  said  company  thereby  became  the  holder  of  said 
notes.     That  the  said  notes,  or  either  of  them,  were  not  paid 
at  maturity,  and  were  presented  for  payment  at  maturity,  and 
protested  for  non-payment,  and  that  no  part  of  them,  nor  any 
interest  has  been  paid  by  said  defendants,  or  either  of  them. 
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That  the  Mississippi  Railroad  Company,  on  the  Ist  day  of 
April,  1841,  being  indebted  to  the  plaintiffs.  Baldwin,  Vail, 
and  Hufty,  transferred  and  delivered  said  two  several  promis 
scry  notes  to  said  plaintiffs,  for  a  valuable  consideration,  in 
payment  of  said  debts.  If,  upon  the  facts,  the  court  is  of 
opiuion  that  the  law  is  in  favor  of  the  plaintiffs,  we  find  for 
the  plaintiffs,  and  assess  their  damages  at  $15,300.90.  But  if, 
upon  these  facts,  the  court  is  of  opinion  that  the  law  is  for 
the  defendants,  Payne,  Green,  and  Wood,  then  we  find  in 
their  favor.'* 

The  Circuit  Court  gave  judgment,  upon  this  special  ver- 
dict, in  favor  of  the  plaintiffs ;  and  the  defendants  thereupon 
took  a  writ  of  error  to  the  High  Court  of  Errors  and  Appeals. 
The  cause  was  argued  in  the  Uourt  of  Errors,  and  on  the  11th 
day  of  November,  1844,  the  said  court  rendered  their  final 
judgment,  viz. : — "  That  the  judgment  of  the  Circuit  Court 
of  Jefferson  county  be  reversed  and  for  nothing  held,  and 
that  the  defendants  in  error,  the  plaintifife  below,  take  nothing 
by  their  writ,  and  that  the  suit  is  abated." 

The  charter  of  the  Mississippi  Railroad  Company  was  con- 
ferred by  an  act  of  the  legislature  of  Mississippi,  approved 
February  26th,  1836,  entitled  "'An  act  to  incorporate  the  Mis- 
sissippi Railroad  Company."  By  the  first  section  of  a  supple- 
mentary act,  passed  May  12th,  1837,  the  company  were 
''  authorized  and  empowered  to  exercise  all  the  usual  rights, 
powers,  and  privileges  of  banking  which  are  permitted  r«qA7 
to  banking  *institutions  within  this  state,  subject  to  *- 
the  limitations  and  restrictions  hereinafter  mentioned."  And 
by  section  eighth  of  said  supplementary  act,  the  company 
were,  among  other  things,  made  capable  ^'to  purchase  and 
sell  real  and  personal  estate,  and  to  hold  and  enjoy  the 
same  to  any  amount  not  exceeding  in  value  at  any  time 
$500,000  over  and  above  the  property  in  and  necessarily 
connected  with  said  railroad."  By  the  same  section,  its 
**  banking  privileges,  rights,  and  powers  were  secured  to 
said  company  until  the  80th  day  of  December,  1868." 

The  Plantei*s'  Bank  of  the  state  of  Mississippi  was  an  incor- 
porated banking  institution,  existing  within  said  state  at  the 
date  of  the  foregoing  charter. 

From  the  above  statement  of  these  two  cases,  it  is  apparent 
that  in  the  first  one,  viz.,  that  of  the  Planters'  Bank,  the  suit 
was  id  the  name  of  the  original  payees  of  the  note,  and  in  the 
second,  it  was  in  the  name  of  the  indorsees,  being  brought  in 
both  cases  against  the  makera  of  the  notes.  The  main  ques- 
tion in  both  was  the  constitutionality  of  the  statute  of  Missi& 
sippi  passed  on  the  21st  of  February,  1840. 
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The  two  cases  were  argued,  as  has  already  been  remarked, 
together,  by  Mr,  Wharton  and  Mr,  Sergeant^  for  the  plaintiffs 
in  error,  and  by  Mr,  Ooleman^  Mr,  Gilpifi,  and  Mr.  Webster^ 
for  the  defendants  in  error. 

The  counsel  for  the  plaintiffs  in  error  made  the  following 
points  in  the  case  of  the  Planters'  Bank. 

1.  That  by  the  final  judgment  of  the  High  Court  of  Errors 
and  Appeals  of  Mississippi  in  this  suit,  there  was  drawn  in 
question  the  validity  of  the  act  of  that  state  of  the  2l8t  day 
of  February,  1840,  on  the  ground  of  its  being  repugnant  to 
the.  Constitution  of  the  United  States,  and  that  the  decision 
was  in  favor  of  the  validity  of  the  act. 

2.  That  by  said  judgment  in  this  suit,  there  was  drawn  in 
question  the  construction  of  the  tenth  section  of  the  first 
article  of  the  said  Constitution,  which  declares  that  **  no  state 
shall  pass  a  law  impairing  the  obligation  of  contracts,"  and 
the  decision  was  against  the  title  and  right  specially  set  up 
and  claimed  by  the  plaintiffs  in  error,  under  such  clause  of 
the  Constitution. 

8.  That  the  charter  and  supplemental  charter  of  the  Mis- 
sissippi Railroad  Company  is  a  contract,  within  the  meaning 
of  the  Constitution,  between  the  people  of  the  state  of  Mis- 
sissippi, and  the  stockholders  of  the  corporation  and  all 
claiming  under  the  charter. 

*^0A1       ^'  That  the  said  charter  authorizes  the  bank  to  trans- 
J  fer  *notes,  bills  receivable,  and  other  evidences  of  debt, 
belonging  to  it,  and  to  destroy  this  right  impairs  the  obliga- 
tion of  the  aforesaid  contract. 

5.  That  the  charter  is  an  unqualified  contract,  and  is  all 
inviolable  in  point  of  obligation;  and  that  the  power  to 
acquire  and  transfer  its  property  aforesaid  may,  of  right,  be 
exercised  with  freedom  from  all  restraints  not  contained  in 
the  charter,  noi*  imposed  by  the  law  of  Mississippi  when  the 
charter  was  granted ;  of  which  restraints  there  were  none. 

6.  That  the  said  law  of  Mississippi  cuts  off  all  suit  in  case 
of  transfer,  and  is  therefore  unconstitutional. 

7.  That  the  said  act  is  repugnant  to  the  Constitution  of  the 
United  States,  unconstitutional,  and  void. 

In  the  case  of  Baldwin,  Vail,  and  Hulty,  the  following  was 
an  additional  point : 

That  the  plaintiffs  in  error  were  the  holders  of  certain  pronv- 

issory  notes  put  in  suit  by  them,  which  they  had  purchased 

foj-  value  from  a  company  that  by  its  charter  had  Llie  right  to 

sell  and  transfer  them,  and  that  the  judffmeut  of  the  Uiirb 
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Court  of  Errors  and  Appeals  in  favor  of  the  defendants  below, 
on  the  mere  ground  that  the  plaintiffs  had  possession  of  said 
not«s  by  transfer  from  the  Mississippi  Railroad  Company, 
impaired  both  the  obligation  of  the  contract  between  the  state 
and  the  company,  and  that  between  the  makers  of  said  notes 
and  the  holders. 

Mr,  Wharton^  for  the  plaintiffia  in  error,  stated  the  circum* 
stances  of  each  case  and  the  difference  between  them.  The 
point  was  the  same  in  both,  viz.,  the  right  to  transfer  the 
notes,  and  the  validity  of  the  statute  which  forbid  it.  In  the 
case  of  the  Planters'  Bank  the  judgment  of  the  state  court 
was,  that  the  statute  not  only  disabled  the  bank  from  trans- 
ferring, but  also  that  the  bank  itself  had  lost  the  right  to  sue, 
in  consequence  of  such  a  transfer  having  been  made  whilst 
the  suit  was  pending.  The  suit  in  this  case  was  in  the  name 
of  the  original  payees.  In  the  other  case  the  suit  was  brought 
by  the  indorsees.  The  transfer  was  pleaded  as  a  defence, 
and  the  court  sustained  it.  Therefore  the  judgment  of  the 
state  court  was,  in  the  two  cases,  that  neither  the  payee  nor 
indorsee  could  maintain  an  action  where  a  transfer  had  been 
made.  We  say  that  this  decision  is  contrary  to  the  Constitu- 
tion of  the  United  States.  The  principles  upon  which  we 
stand  are  elementary.  The  state  law  was  passed  in  1840,  after 
the  grant  of  the  charter  and  after  the  execution  of  the  notes. 

(Mr.  Wharton  then  entered  into  a  history  of  the  decisions 
of  this  and  other  courts  upon  the  following  propositions:) 

*lst.  That  a  charter  is  a  contract  between  a  state  and  r«oAA 
the  corporation.     6  Cranch,  87,  decided  in  1810.     A  *• 
grant  is  an  executed  contract,  and  a  repeal  of  the  law  cannot 
set  it  aside.     9  Cranch,  43,  in  1815. 

A  legislative  grant  is  not  revocable.  4  Wheat.,  518,  in 
1819;  1  Greenl.  (Me.),"  79,  in  1820. 

A  statute  granting  corporate  powers,  when  accepted,  be- 
comes a  contract.  15  Mass.,  245,  in  1819 ;  8  Wheat.,  464,  in 
1828 ;  10  Conn.,  522,  in  1835. 

2d.  A  bank  charter  is  as  much  a  contract  as  any  other  char- 
ter. This  precise  point  has  not  often  been  made.  The  right 
of  a  state  to  incorporate  a  bank  has  been  made  a  question  in 
one  case  only,  viz..  Peck  (Tenn.),  269;  Minor  (Ala.),  23,  in 
1820 ;  2  Stuart  (Ala.),  80,  in  1829. 

In  both  the  last  cases  the  court  say  that  a  bank  charter  is  a 
contract  between  the  state  and  stockholder,  and  cannot  be 
changed  unless  with  the  assent  of  both  parties.  4  Pet.,  514, 
in  1830,  where  l^e  tax  was  held  constitutional,  but  the  court 
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say  that  the  contract  with  the  bank  must  be  protected.  See 
p.  660.     3  Wend.  (N.  Y.),  351,  in  1832 ;  11  Pet.,  257,  in  1837. 

A  bank  owned  wholly  by  a  state  is  constitutional.  9  Wheat, 
407,  in  1824. 

Such  a  contract  is  protected  by  the  Constitution.  3  How., 
183. 

3d.  No  state  can  pass  a  law  impairing  the  obligation  of  a 
bank  charter.  This  is  a  corollary  from  the  other  two  propo- 
sitions. 

What,  then,  was  the  contract  in  these  cases  ?  The  power 
to  the  Planters'  Bank  is  given  in  words  as  comprehensive  as 
possible.  The  only  limitation  is  as  to  the  amount  of  property 
to  be  held.  The  railroad  charter  refers  to  and  adopts  the 
bank  charter.  In  both,  there  was  a  power  to  receive  these 
notes,  to  hold  them-,  and  to  alien  or  sell  them.  Before  the 
restraining  statute  was  passed,  it  would  not  have  been  easy 
to  doubt  these  powers.  The  words,  "grant,  demise,  alien,  or 
dispose  of,"  are  as  comprehensive  as  any  words  that  could  be 
used.  "  Goods,  chattels,  and  effects  "  must  include  promissory 
notes.  "  Goods  and  chattels  "  would  do  so,  but  "  effects  "  is 
still  stronger.  The  legal  meaning  of  "  effects  "  is  explained  in 
Cowp.,  299.     Also  13  Ves.,  39,  47,  n. 

Corporations,  unless  restrained  by  their  charter,  have  control 
over  their  property,  and  mav  alienate  it.     1  Kyd  Corp.,  108; 

1  Sid.,  161,  cited  by  Kyd  ;  Co.  Litt.,  44  a,  300  b ;  10  Co.,  306; 

2  Kent  Com.,  281  (4th  ed.) ;  3  Pick.  (Mass.),  239 ;  1  Ves.  & 
B.,  226,  337,  340,  344 ;  2  Bland  (Md.),  142 ;  5  Hamm.  (Ohio), 
#0101  205;  5  Wend.  (N.  Y.),  590;  1  Watts  (Pa.),  385;  6 

^^"J  Gill  &  J.  (Md.),  305 ;  ♦ll  Vt.,  385 ;  2  Stew.  (Ala.) 
401 ;  2  Wheat.,  372 ;  5  Watts  &  S.  (Pa.),  223. 

The  next  question  is,  What  did  the  legislature  do  to  impair 
these  rights  ?  It  said  that  the  suit  should  abate.  It  is  true, 
there  was  no  final  judgment  in  bar,  but  the  right  of  maintain- 
ing an  action  was  cut  off  for  ever.  If  both  judgments  of  the 
state  court  are  correct,  then  neither  the  original  payee  nor  the 
transferee  can  sue.  No  one  can  sue.  If  the  legislature  had 
merely  forbidden  the  transfer,  and  suffered  the  original  right 
of  property  to  remain  in  the  bank,  then  the  bank  could  have 
sued  for  the  use  of  the  transferee.  But  the  court  have  said 
that  the  fact  of  transfer  abates  the  suit  brought  in  the  name  of 
the  bank. 

The  legislature  could  not  do  this.  1  Murph.  (N.  C),  68,  in 
1805;  2  Hayw.  (N.  C),  310,  374;  2  Mass.,  142,  143,  in  1806; 
7  Cranch,  184,  in  1812;  16  Mass.,  447,  in  1819;  Peck  (Tenn.), 
1 ;  6  Wheat.,  131 ;  6  Greeiil.  (Me.),  112 ;  2  Pa.,  184 ;  2  Yerg. 
(Tenn.),  634;  7  Gill  &  J.  (Md.),  7, 134;  2  Fairf.  (Me.),  118. 
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This  court  usually  adopts  the  state  coiistruction  of  state 
laws.     10  Wheat.,  152 ;  11  Id.,  361 ;  8  Wash.  C.  C,  313. 

If,  then,  this  court  adopts  the  Mississippi  construction  of 
this  statute,  all  suits  upon  the  notes  are  cut  off ;  the  contract 
is  destroyed  entirely.  There  is  no  difference  between  taking 
the  whole  or  a  part,  if  the  obligation  of  the  contract  is  im- 
paired. What  is  the  obligation  of  a  contract  ?  See  4  Wheat., 
197,  207 ;  4  Litt.  (Ky.),  34,  47 ;  12  Wheat.,  318. 

The  Constitution  refers  to  a  legal,  and  not  a  moral  obliga- 
tion, and  depriving  the  party  of  all  remedy  impairs  the  legal 
obUgation.  8  Mass.,  430 ;  2  Gall.,  141 ;  2  Greenl.  (Me.),  294 ; 
8  Pet.,  290 ;  8  Wheat.,  17 ;  1  How.,  316,  317 ;  2  Id.,  608.  ' 

Mr.  Coleman^  for  the  defendants  in  error,  laid  down  the  fot 
lowing  propositions : — 

1.  That  the  presumption  is  always  in  favor  of  the  validity 
of  a  law ;  and  that  its  invalidity  or  unconstitutionality  must 
be  clearly  demonstrated  by  the  party  attacking  it. 

2.  That  corporate  powers  are  to  be  strictly  construed ;  and 
that  corporations  possess  only  such  powers  as  are  specifically 
granted  them,  or  are  necessary  for  the  exercise  of  those 
expressly  granted. 

&  That  neither  by  the  charter  of  the  Mississippi  Railroad 
Company,  nor  by  that  of  the  Planters'  Bank,  nor  by  those  of 
any  of  the  other  banks  of  Mississippi  which  were  incorporated 
prior  to  the  year  1837,  has  the  power  to  transfer  promissory 
notes  been  expressly  given. 

4.  That  the  power  to  transfer  promissory  notes  is  not  neces- 
sary to  the  exercise  or  enjoyment  of  any  of  the  powers  that 
have  been  expressly  granted  to  said  company. 

*6.  That  the  transfer  or  negotiation  of  promisssory  r«Qi-| 
notes  is  not  a  legitimate  banking  operation ;  but,  on  the  ^ 
contrary,  is  subversive  of  the  very  end  and  object  for  which 
these  institutions  are  chartered. 

6.  That  the  seventh  section  of  the  act  of  1840  is  neither  a 
partial  law,  nor  does  it  divest  vested  rights ;  and  that  even 
were  it  liable  to  both  these  objections,  they  alone  would  not 
render  it  unconstitutional. 

And  as  a  conclusion  necessarily  flowing  from  the  mainte- 
m^e  of  the  foregoing  propositions,  we  hold,  lastly. 

That  the  seventh  section  of  the  act  of  1840  neither  directly 
nor  incidentally  impairs  the  obligation  of  any  contract  entered 
into  by  the  state  of  Mississippi  with  the  Mississippi  Railroad 
Company,  and  is  therefore  a  valid  and  constitutional  law. 

Upon  the  Ist  point.  4  Dali.,  19  ;  6  Cranch,  128.  The  pro- 
positions laid  down  by  the  counsel  on  the  opposite  side  are  not 
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controverted.  We  admit  all  three,  but  say  that  the  contract 
is  not  impaired. 

Upon  the  2d  point.  4  Pet.,  168 ;  2  Cmnch,  167 ;  4  Wheat, 
636 ;  16  Johns.  (N.  Y.),  358 ;  Ang.  &  A.  192  (2d  ed.),  see. 
12 ;  2  Kent,  298,  299.  Kent  says  that  the  modern  doctrine  is 
so.     The  cases  cited  on  the  other  side  are  exploded. 

3d  point.  If  the  argument  upon  the  other  side  should  be 
correct  as  to  the  Plantei's'  Bank,  it  does  not  follow  that  it  is 
so  as  to  the  railroad  company,  because  only  the  usual  banking 
powers  are  conferred  upon  the  latter,  and  the  power  to  trans- 
fer notes  is  not  a  usual  banking  power.  The  purposes  and 
objects  of  the  company  could  be  attained  without  this  power. 

Moreover,  to  construe  the  word  "effects"  as  including  pro- 
missory notes  will  make  two  clauses  of  the  charter  inconsis- 
tent with  each  other.  The  capital  was  three  millions,  and 
the  amount  of  notes  issued  was  not  to  exceed  three  times  the 
amount  of  capital  paid  in.  Therefore  the  bank  had  a  right  to 
issue  nine  millions.  But  the  sixth  section  limits  the  amount 
bf  property  which  it  can  hold  to  six  millions.  If  noties  are 
included  within  the  "effects"  of  the  bank,  and  it  can  hold 
only  six  millions,  then  the  two  sections  are  inconsistent  with 
each  other ;  and  the  only  mode  of  reconciling  them  is  to  con- 
strue the  words  "  property"  and  "  effects"  as  exclusive  of  the 
banking  capital.  3  Sm.  &  M.  (Miss.),  677, — this  case  ;  8  Rob. 
(La.),  417,  420, — ^a  construction  of  this  same  statute. 

4t\\  and  6th  points.  The  power  does  not  necessarily  fol- 
low If  sc),  to  what  granted  power  is  this  implied  one  neces- 
sary ?  The  bank  may  keep  its  notes  till  they  are  due,  and 
then  collect  them.  It  does  not  necessarily  belong  to  the  jui 
dUponendL     Neither  is  it  necessary  to  the  right  of  acquisition. 

♦3121  *^^^  ^^^  ^^^®  ^^  Baldwin,  Vail,  and  Hufty,  the  notes 
J  were  the  property  of  the  transferee.  But  no  ca^se  de- 
cides, that,,  if  the  original  party  had  recovered. possession  of 
the  note,  a  suit  could  not  be  maintained  upon  it.  In  the  ease 
of  the  Planters'  Bank^  why  did  not  the  bank  reply  to  the 
plee^  that  it  had  regained  possession  of  the  note  ?  This  would 
have  brought  the  question  fairly  up.  The  object  of  the  legis- 
lature was  not  to  destroy  the  note,  but  merely  to  repeal  its 
negotiability,  conferred  first  by  the  statute  of  Anne,  and 
afterwards  by  the  legislature  of  Mississippi.  How.  &  11., 
373,  sec.  12. 

The  argument  upon  the  other  side  would  be  sound,  if  by 
the  charter  the  bank  acquired  an  indefeasible  right  to  trans- 
fer notes;  and  it  is  said  to  be  so  because  no  existing  statute 
then  prohibited  transfei's.     But  the  property  of  negotiability 
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is  not  essential  to  a  note.  It  was  regulated  by  a  general  act 
of  the  legislature,  and  might  with  propriety  have  been  repealed. 
6th.  The  objection  that  this  law  is  partial,  and  relates  only 
to  banks,  is  not  properly  made  here.  This  court  has  nothing 
to  do  with  such  a  question.  But  the  proposition  is  denied, 
that  it  is  a  partial  law.  6  Cow.  (N.  Y.),  512,  169 ;  15  Wend. 
(N.  Y.),  436. 

Mr.  Oilpin^  on  the  same  side,  said,  that  the  only  question 
before  the  court  was  whether  or  not  the  law  of  Mississippi 
impaired  the  obligation  of  its  contract  with  the  bank.  If  it 
did,  no  court  would  be  more  ready  to  condemn  it  than  the 
State  Court  of  Mississippi.  In  this  very  case  that  court  say: — 
'*  Legislation  which  impaii-s  chartered  rights  is  not  only  at 
war  with  the  Constitution  of  the  United  States,  but  it  is 
repugnant  to  a  similar  provision  in  our  state  constitution, 
and  on  that  account  would  be  inoperative.  But  if  both  these 
instruments  were  silent  as  to  the  power  to  impair  the  obliga- 
tions of  contracts,  such  legislation  is  essentially  repugnant  to 
the  protective  spirit  of  a  well-organized  government.  In  a 
government  like  oui*s,  such  power  is  totally  out  of  the  range 
of  legislative  authority,"  &c.,  &c. 

No  state  goes  further  to  uphold  this  clause  of  the  Consti- 
tution than  Mississippi.  1  How.  (Miss.),  189;  6  Id.,  672; 
4  Sm.  &  M.  (Miss.),  507. 

Does  the  law  in  question  impair  the  obligation  of  a  con- 
tract? It  only  modifies  the  previous  law  relating  to  the 
assignment  of  debts  or  property,  bearing  only  on  assignments 
which  took  place  after  the  passage  of  the  law  ;  it  protects  the 
debtor  by  saying  that  he  shall  not  be  exposed  to  different  lia- 
bilities than  those  which  he  took  upon  himself;  it  adheres  to 
the  original  contract ;  it  leaves  parties  in  the  sanje  situation 
where  they  placed  themselves ;  it  changed  no  obligation,  but 
only  forbade  *the  transfer  of  that  obligation  to  any  r#Q-|q 
one  else.  All  that  it  took  from  a  promissory  note  was  ■- 
the  benefit  of  a  statutory  regulation.  The  common  law  gave 
no  right  to  transfer  such  property.  According  to  Coke, 
choses  in  action  were  not  assignable.  The  right  exists  only 
by  the  Statute  of  Anne,  and  courts  have  always  confined  the 
privilege  to  the  letter  of  the  law.  5  Pet.,  597 ;  16  Mass.,  452; 
14  Id.,  108. 

The  statute  of  Mississippi,  of  1822,  made  notes  transfer- 
able, and  her  courts  recognize  this  as  the  only  foundation  of 
the  right  to  transfer.  7  How.  (Miss.),  391 ;  2  Sm.  &  M. 
(Miss.),  249. 

With  this  public  statute  existing,  the  Planters'  Bank  was 
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chartered.     It  was  to  perform  banking  operations,  and  nothing 
else. 

The  sixth  section  enumerates  its  ppwers,  and,  if  the  right 
to  transfer  exists,  it  must  be  found  here. 

The  seventeenth  prescribes  its  banking  duties, — ^to  "receive 
money,"  &c. ;  not  a  word  about  the  transfer  of  notes. 

The  twentieth  says  it  may  issue  bank-notes. 

The  twentv-second  limits  its  issue  to  three  times  the  amount 
of  capital  paid  in  and  deposits. 

The  thirty-first  says  it  may  sell  securities,  when  they  are 
mortgages.     In  all  this,  there  is  no  right  to  transfer. 

There  is  a  distinction,  all  through  the  charter  and  the  8U|> 
j)lement,  between  corporate  powers  and  banking  powers.  The 
first  are  only  given  to  enable  to  execute  the  latter. 

But  if  the  argument  upon  the  other  side  be  sound,  the 
bank  could  do  anything.  Under  the  general  head  of  acquir- 
ing property,  it  might  make  a  railroad. 

The  railroad  company  had  less  power  than  the  bank.  Its 
duties  are  specifically  pointed  out,  and  it  is  authorized  to  pur- 
chase and  sell  bills  of  exchange,  but  not  a  word  about  notes. 

In  1840  (Pamphlet  Laws,  13,  21),  the  legislature  passed 
laws  to  remedy  the  evils  of  banks,  to  limit  their  issues,  forbid 
dealing  in  cotton,  stocks,  &c.  Are  these  all  violations  of  the 
charter?  In  1843,  the  legislature  appointed  commissioners  to 
take  charge  of  the  assets  of  banks.  The  object  of  the  law  (if 
1840  was  to  give  notice  that  notes  were  not  transferable,  but 
that  the  obligors  should  be  protected.  The  assignee,  there- 
fore, took  these  notes  knowingly.  But  the  assignee  of  a  bond 
cannot  sue  upon  it  after  receiving  notice  that  it  is  not  to  be 
transferred.  Another  object  of  the  legislature  was  to  compel 
the  banks  to  receive  their  own  depreciated  paper  in  payment  of 
debts.  The  borrowers  had  received  this  paper,  and  an  assign- 
ment would  cut  off  the  right  of  set-off.  The  policy  of  all 
these  laws  will  be  defeated  if  the  statute  is  overthrown. 
♦m41  *The  following  have  been  adopted  as  principles  in 
J  construing  state  laws : — 

Ist.  The  presumption  is  in  favor  of  a  state  law.  1  Dall.,  14. 

2d.  A  contract  between  a  bank  and  a  state  must  be  con- 
strued strictly.  2  Cranch,  167 ;  Osborn  v.  Bank  of  Unite  J 
States,  9  Wheat.,  738 ;  13  Pet.,  687 ;  15  Johns.  (N.  Y.),  383 : 
2  Cow.  (N.  Y.),  700. 

In  the  case  before  us,  we  are  dealing  with  the  contract  be- 
tween the  bank  and  state,  not  that  between  the  parties  to  the 
note.  If  it  were  the  latter,  the  rule  is,  that  a  party  taking  a 
note  after  it  is  due  takes  it  cum  anere.  4  Dall.,  370;  V^ 
Pet.,  65. 
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The  railroad  company  had  no  power  to  transfer  vested  in 
it  by  the  charter.  If  it  had  the  right  at  all,  it  must  be  found 
in  the  charter  as  an  express  grant,  or  it  must  have  been  held 
by  tlie  municipal  law,  which  is  always  subject  to  be  repealed. 

As  to  the  firat  branch.  If  granted  in  the  charter,  it  must 
be  found  in  the  words  '*  usual  powers  of  banking."  Does  this 
clause  include  a  power  to  sell?  Even  if  the  Planters'  Bank 
had  it  specially,  it  would  not  pass  to  the  railroad  company 
under  this  general  clause.  In  other  states,  the  power  to  sell 
is  not  considered  one  of  the  usual  banking  powers.  1  Rev. 
Stat.  N.  Y.,  178,  sec.  6 ;  9  Mass.,  54 ;  2  Cow.  (N.  Y.),  710. 

What  is  the  doctrine  of  this  court,  as  expressed  in  the  cases 
which  have  been  decided?  There  are  only  thirteen  where 
laws  have  been  held  unconstitutional,  and  not  one  of  them  is 
like  the  present. 

{Mr,  Ghilpin  here  went  through  a  critical  examination  of  all 
the  cases  referred  to  by  the  opening  counsel.) 

Mr.  Webster^  on  the  same  side,  referred  to  all  the  laws  of 
the  state  relating  to  the  case,  and  also  to  a  territorial  act 
passed  in  1812,  and  afterwards  adopted  by  the  state.  This 
made  bonds  and  notes  assignable,  whether  drawn  to  order  or 
not,  but  made  the  assignee  liable  to  all  equity  occurring 
before  notice  of  assignment. 

Bills  of  exchange  were  exempted  from  the  operation  of  the 
law  of  1840.  Why  ?  Because  the  sale  of  them  is  expressly 
granted  in  the  seventh  sectioit  of  the  supplemental  act.  Sell- 
ing them  might  be  one  of  the  mischiefs  intended  to  be  guarded 
against.  But  the  legislature  found  the  power  within  the  cliar- 
ter,  and  therefore  did  not  attempt  to  interfere  with  it. 

In  the  case  of  the  railroad  notes,  there  was  a  special  verdict. 
The  counsel  on  the  opposite  side  complain  of  it  as  a  case  of 
hardship.  But  how  it  is  it  made  out?  In  December,  1889, 
two  notes  were  given,  one  payable  in  60,  and  the  other  r«Qi  c 
in  90  days.  *They  were  discounted  on  the  same  day.  ^ 
Neither  was  paid.  They  were  protested,  and  remained  so  for 
more  than  a  year.  The  bank  then  stopped  payment  itself 
On  the  1st  of  April,  1841,  the  bank  indorsed  these  notes  to 
the  plaintiflFs  in  error.  So  the  jury  find.  But  there  is  no  pur- 
chase stated,  no  money  paid.  They  were  transferred  to  pay  a 
S)reviou8ly  existing  debt.  If  the  plaintiffs  lose  this  suit,  there- 
ore,  they  are  no  worse  off  than  they  were  before.  They  took 
the  notes  to  see  what  they  could  make  out  of  them,  with  the 
law  staring  tbacr   in  the  face.     There  is  no  hardship  in  the 

case. 

The  charter  of  the  railroad  company  gave  all  necessary 
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powers.  If  a  case  could  be  shown  where  it  wa4>  necessary  to 
sell  notes,  then  the  transaction  would  be  within  the  charter. 
But  it  is  difficult  to  make  out  such  a  case.  The  incidental 
powers  of  a  corporation  only  reach  and  include  what  is  neces- 
sary. 2  Kent,  298  (4th  ed.)  ;  Ang.  &  A.,  195  (2d  ed.).  chap.  5, 
sec.  2,  and  the  cases  there  cited. 

The  amendatory  act  must  be  construed  by  the  same  rule. 
The  power  must  be  given  by  express  grant,  or  it  must  be 
essential  to  the  proper  exercise  of  some  granted  power. 

1.  As  to  an  express  grant.  There  is  ^lone  such  found ;  on  the 
contrary,  it  is  excluded  by  the  clearest  indications  of  the  act. 

2.  It  is  not  essential.  On  the  contrary,  the  exercise  of  it 
would  be  dangerous  and  subversive  of  the  grant. 

It  has  been  said,  that  the  express  power  is  in  the  fii'st  and 
eighth  sections  of  the  amendatory  act ;  that  the  "  usual  pow- 
ers of  banking"  refer  to  the  Planters'  Bank,  and  that  tho 
word  "effects"  includes  promissory  notes,  and  the  words 
•'dispose  of "  are  equivalent  to  "transfer."  But  the  court 
of  Mississippi  did  not  think  so.  The  declaration  says  the 
notes  were  "  indorsed  "  to  the  plaintiffs.  The  words  of  the 
law  are,  that  they  shall  not  be  "  transferred."  These  two 
things  are  not  identical.  An  indoi*sement  is  a  new  contract 
The  indorser  parts  with  the  paper  and  makes  himself  liable. 

But  the  seventh  section  is  still  stronger.  It  says  that  they 
may  "negotiate  checks,  drafts,  and  bills  of  exchange."  If 
promissory  notes  were  intended  to  be  included,  here  was  the 
place  to  put  them  in.  * 

If  the  sixth  section  included  every  thing,  why  insert  this  at 
all  ?  The  seventeenth  section  says,  "  may  discount  bills  of  ex- 
change and  notes,"  "  may  renew  notes."  This  supposes  that 
the  notes  are  lying  in  the  bank,  or  they  cannot  be  renewed. 
The  twenty-second  section  says  that  all  notes  must  be  payable 
at  the  bank.  This  also  infers  that  they  must  be  there  at  all 
times. 

*3161  *The  limitation  of  the  power  to  issue  would  be 
J  effectually  destroyed  if  the  bank  could  sell  and  indorse 
notes,  because  there  is  no  limit  to  such  a  proceeding.  It  is 
true,  that  the  liability  is  contingent ;  but  still  it  has  ruined 
many  corporations. 

Is  the  power  to  transfer  notes  essential  to  the  proper  busi- 
ness of  banking?  On  the  contrary,  it  is  entirely  subvei-sive 
of  it.  It  is  indorsing  other  people's  paper, — mere  brokerage. 
When  the  paper  is  assigned,  interest  upon  it  ceases  to  the 
bank.  No  well-conducted  bank  is  ever  reduced  to  such  an 
emergency  as  to  be  obliged  to  sell  paper. 

(iar.   Webster  illustrated  this  by  a  reference  to  8  A  iderson^a 
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History  of  Commerce,  143,  for  a  history  of  the  Bank  of  Eng- 
land, and  then  examined  the  decisions  of  this  court  which 
were  alleged  to  be  hostile  to  the  positions  which  he  had 
assumed.) 

Mr,  Sergeant^  for  plaintiffs  in  error,  in  reply  and  conclusion, 
spoke  first  of  the  merits  of  the  cases.  The  makers  of  the 
notes  had  been  represented  to  be  willing  to  pay  in  the  depre- 
ciated notes  of  the  bank.  Why  did  they  not?  The  note  fell 
due  and  remained  m  the  bank  for  a  long  time,  during  which 
they  could  have  paid  in  the  notes  of  the  bank.  But  they  were 
now  seeking  to  avoid  the  payment  of  a  just  debt  by  setting  up 
the  policy  of  the  state.  We  ask  for  the  benefit  of  the  Consti- 
tution of  the  United  States,  which  is  paramount  to  Mississippi 
laws.  The  principles  of  this  court  are  now  adopted  by  the 
courts  of  the  states,  and  it  is  a  mistake  to  say  that  they  are 
not  acceptable  to  the  people.  The  states  say,  pass  the  law, 
and  if  it  is  wrong  the  Supreme  Court  will  overthrow  it.  If  in 
these  cases  we  ask.  Did  you  not  make  these  notes?  the  answer 
must  be.  Yes.  Did  you  not  promise  to  pay  ?  Yes.  Have  you 
any  defence  but  the  one  now  set  up,  viz.,  the  policy  of  the 
state  ?  No.  But  if  a  whole  community  are  set  free  from  pay- 
ing their  debts,  it  is  a  policy  which  no  one  ought  to  wish  to 
establish.  This  is  a  far-fetched  defence.  The  defendants 
have  reconciled  their  own  consciences  to  it,  but  they  are  under 
the  influence  of  self-interest.  The  aggregate  of  claims  involved 
is  two  millions  of  dollars,  every  one  of  which  is  as  just  as  this 
oiie.  The  Planters'  Bank  was  chartered  in  1830.  Afterwards 
there  were  four  more,  the  last  in  1837.  All  these  banks  had 
an  extensive  capital,  but  the  Planters'  Bank  was  tl)e  favorite 
of  the  state.  It  was  visible  and  felt  everywhere.  A  mighty 
machine  was  set  up,  and  its  accounts  have  now  to  be  settled 
with  the  people  of  the  United  States.  Then  came  the  rail- 
road company,  which  commenced  as  such,  and  was  afterwards 
vested  with  banking  powers.  The  object  of  the  supplementary 
charter  was  to  add  to,  and  not  diminish,  its  powers.  It  r«Q-i  y 
conferred  the  powers  *u8ual  for  banking  purposes,"  "- 
"  authority  to  deal  in  bills  of  exchange."  It  has  been  said  that 
this  excludes  '^  notes."  But  by  a  fair  construction  it  includes 
them;  because  it  says,  also,  '^checks,  bills,"  &c.,  and  then 
gives  the  same  power  over  these  checks,  &c.,  referring  to 
notes.  There  is  no  sense  in  the  section  upon  any  other  con* 
struction.  They  have  had  a  whirlwind  in  Mississippi,  but 
they  sowed  the  wind.  The  notes  were  given  in  1839.  Then 
everything  was  right  enough.  The  bank  could  not  collect 
them,  because  the  debtors  would  not  pay.     What  was  tha 
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bank  to  do  ?  Keep  them  in  its  drawer,  and  suflFer  its  (/wn 
creditors  to  remain  unpaid  ?  Keep  its  harvest  locked  uj)  in  the 
barn,  and  not  give  one  sheaf  to  its  creditois?  There  was  no 
use  in  keeping  the  notes.  They  were  given  for  a  real  consid- 
eration, and  when  suit  Wiis  brought,  there  was  no  pretence  of 
any  defence.  The  record  shows  that  there  was  none.  There 
was  no  usury  connected  with  them,  and  they  were  negotiable 
on  their  face.  The  result  of  the  two  suits  together  shows  that 
all  remedy  by  suit  is  lost.  This  court,  in  Bronson  v.  Kimie^ 
said  that  no  additional  burden  should  be  put  upon  the  credi- 
tor ;  but  here  his  remedy  is  entirely  gone. 

The  statute  says  that  the  bank  shall  not  transfer  any  "  note, 
bill  receivable,  or  other  evidence  of  debt."  But  it  cannot  pass 
these  things  to  its  creditor  without  transferring  them,  nor  can 
it  make  a  general  assignment  to  trustees  without  transferring 
its  choses  in  action.  The  laws  of  Mississippi  do  not  prohibit 
debtors  from  giving  preferences. 

This  act  is  retrospective.  It  acts  upon  existing  contracts. 
But  this  is  in  opposition  to  the  judgment  of  this  court  in 
the  case  of  Branson  v.  Kimie.  The  opinion  of  learned  and 
unlearned  men  would  concur  in  this.  We  need  only  take  the 
notes  and  the  statute,  and  present  the  case  to  any  mind.  The 
answer  must  be,  that  the  claimants  are  now  without  remedy, 
and  that  they  are  so  in  consequence  of  the  law  of  1840.  Up 
to  the  time  of  assignment,  the  plaintiff  was  justly  a  creditor. 
Novv,  his  claim  is  extinguislied  forever. 

The  object  of  the  statute  has  been  stated  to  be,  to  compel 
the  banks  to  pay  specie.  But  how  can  they  do  this,  when 
they  are  prohibited  from  selling  the  things  which  will  bring 
them  specie?  The  charter  required  the  bank  to  take  paper 
which  was  *'  payable  and  negotiable  at  the  bank."  How  nego- 
tiable ?  The  law  merchant  describes  this  quality  as  passing 
from  hand  to  hand  by  indorsement  and  delivery.  The  object 
must  have  been  to  give  the  bank  the  best  kind  of  paper,  such 
as  it  could  use  in  an  emergency  by  selling.  It  has  been  said 
*^181  ^^^^  ^^®  word  "enjoy,"  in  the  charter,  does  not  imply 
-*  the  *power  of  selling  property  ;  but  how  can  a  hungry 
man  enjoy  a  dollar  in  his  pocket  without  spending  it  ? 

It  is  an  error  to  say  that  notes  were  not  negotiable  at  com- 
mon law.  There  never  was  a  time  in  England  when  they 
were  not  so.  The  Statute  of  Anne  only  enabled  the  trans- 
feree to  sue  in  his  own  name. 

The  state  might  as  well  have  said  that  all  bonds,  mortgages, 

notes,  &c.,  should  be  at  once  void,  as  tc    have  declared  this 

one  so.     If  the  legislature  intended  to  protect  debtors,  the 

system  of  ethics  has  become  inverted.     Hitherto  it  has  been 
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thought  to  be  the  duty  of  a  legislature  to  take  care  of  creditors 
also. 

They  do  not  profess  here  to  act  only  upon  the  remedy. 
They  root  up  the  contract.  Before  the  act  of  1840,  the  bank 
had  these  notes  in  hand,  and  they  were  negotiable.  The  act 
stopped  their  negotiability.  It  has  been  said  that  there  is  no 
authority  in  the  charter  to  negotiate  notes.  Why  ?  Because 
the  legislature  knew  that  all  individuals  had  the  right,  and 
where  a  corporation  was  created,  it  would  necessarily  have  it 
also.  One  great  duty  of  a  corporation  is  to  pay  its  debts. 
Will  it  be  said  on  the  other  side,  that  it  cannot  do  so  unless 
expressly  authorized  in  its  charter?  Under  what  law  can  it 
make  a  general  assignment?  A  corporation  has  no  faculty  to 
do  wrong.  If  it  can  use  any  other  species  of  property  to  pay 
its  debts,  much  more  can  it  use  that  kind  which  is  most  readily 
applicable,  most  convenient,  and  most  proper,  namely,  its  own 
evidences  of  debt. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

Planters'  Bank  v.  Sharp  bt  al. 

The  question  to  be  considered  in  this  case  is,  whether  an 
act  of  the  legislature  of  Mississippi,  passed  February  2l8t, 
1840,  impaired  the  obligation  of  any  contract  which  the  state 
or  othera  had  previously  entered  into  with  the  Planters'  Bank. 

If  it  did,  the  clause  in  the  Constitution  of  the  United  States, 
expressly  prohibiting  a  state  from  passing  any  such  law,  has 
been  violated,  and  the  plaintiffs  in  error  are  entitled  to  judg- 
ment. 

But,  on  the  contrary,  if  that  act  does  not  impair  the  obliea- 
tion  of  any  contract,  the  judgment  below  in  favor  of  the 
defendants  must  be  affirmed. 

In  considering  this  question,  no  peculiar  liberality  of  con- 
struction in  favor  of  a  corporation,  so  as  to  render  that  an 
encroachment  on  its  rights  which  is  not  clearly  so,  seems  to  be 
demanded  of  us  by  any  more  sacredness  in  the  charac-  r«Qiq 
ter  of  a  *corporation  or  its  rights  than  in  that  of  an  '• 
individual ;  but  rather,  that  its  charter  as  a  public  grant  is 
not  to  be  construed  beyond  its  natural  import.  8  Pet.,  738 ; 
8  Id.,  289 ;  4  Id.,  168,  614.  The  inviolability  of  contracts, 
however,  and  the  faithful  protection  of  vested  rights,  are  due 
to  the  one  no  less  than  the  other,  and  are  both  involved  in  the 
present  inquiry,  so  far  as  affecting,  by  way  of  principle  or 
precedent,  all  the  various  and  vast  interests  of  this  kind  exist 
ing  over  the  whole  Union. 
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Mr.  Madison  denounced  laws  impairing  the  obligation  of 
contracts  as  among  those  not  only  violating  the  Constitution, 
but  "contrary  to  the  first  principles  of  the  social  compact 
and  to  every  principle  of  sound  legislation."  (Federalist, 
No.  44.) 

Again,  in  Payne  et  al,  v.  Baldwin  et  al.^  3  Sm.  &  M.  (Miss.), 
677,  one  of  the  cases  now  before  us,  it  is  truly  admitted,  that, 
"  in  a  government  like  ours,  such  power  is  totally  out  of  the 
range  of  legislative  authority." 

At  the  same  time,  it  is  to  be  recoUect-ed  that  our  legislatures 
stand  in  a  position  demanding  often  the  most  favorable  con- 
struction for  their  motives  in  passing  laws,  and  they  require  a 
fair  rather  than  hypercritical  view  of  well-intended  provisions 
in  them.  Those  public  bodies  must  be  presumed  to  act  from 
public  considerations,  being  in  a  high  public  trust ;  and  when 
their  measures  relate  to  matters  of  general  interest,  and  can 
be  vindicated  under  express  or  justly  implied  powers,  and 
more  especially  when  they  appear  intended  for  improvements, 
made  in  the  true  spirit  of  the  age,  or  for  salutary  reforms  in 
abuses,  the  disposition  in  the  judiciary  should  be  strong  to 
uphold  them. 

Certainly  it  will  be  only  when  they  depart  from  limitations 
or  qualifications  of  this  character,  and  so  use  their  own  rights 
as  to  impair  the  prior  rights  of  others,  that  a  check  must  be 
used,  however  unpleasant  to  us,  by  declaring  that  the  consti- 
tutional restrictions  of  the  general  government  must  control 
a  statute  of  a  state  conflicting  with  them,  and  thus,  for  har- 
mony and  uniformity,  make  the  former  supreme,  in  compliance 
with  the  injunctions  imposed  by  the  people  and  the  states 
themselves  in  the  Constitution.  Governed  by  such  views,  we 
proceed  to  the  examination  of  the  questions  arising  here,  by 
ascertaining,  first,  what  powers  the  legislature  of  Mississippi 
granted  to  the  plaintiffs,  and  then  what  powers  it  has  taken 
away  from  them. 

On  the  10th  of  February,  1830,  "An  act  to  establish  a 
Planters'  Bank  in  the  state  of  Mississippi "  passed,  and,  among 
other  privileges,  in  the  sixth  section,  granted  that  the  bank 
"shall  be  capable  and  able,  in  law,  to  have,  possess,  receive, 
*S201  ^^^^'^'  ^^^^  enjoy,  to  themselves  and  their  successors, 
-'  lands,  *rents,  tenements,  hereditaments,  goods,  chattels, 
and  effects,  of  what  kind  soever,  nature,  and  quality,  not 
exceeding  in  the  whole  six  millions  of  dollars,  including  the 
capital  stock  of  said  bank,  and  the  same  to  grant,  demise, 
alien,  or  dispose  of,  for  the  good  of  said  bank/' 

The  seventeenth  section  gives  power,  also,  "  to  receive 
money  on  deposit,  and  pav  away  the  same  free  of  expense, 
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discount  bills  of  exchange  and  notes,  with  two  or  more  good 
and  sufficient  names  thereon,  or  secured  b}'^  a  deposit  of  bank 
or  other  public  stock,  and  to  make  loans  to  citizens  of  the 
states  in  the  nature  of  discount  on  real  property,  secured  by 
mortgage,"  &c. 

Doing  business  with  these  powers,  amounting,  as  it  has  been 
repeatedly  settled,  to  a  contract  in  the  charter  for  the  use  of 
them  (see  cases  in  the  West  River  Bridge,  at  this  term),  the 
bank>  on  the  24th  of  May,  1839,  took  the  promissory  note  on 
which  the  present  suit  was  instituted,  and,  on  the  10th  day 
of  June,  1842,  transferred  it  to  the  United  States  Bank, 
having  first  commenced  this  action  on  it,  the  11th  of  Octo- 
ber, 1841. 

But  in  the  meantime,  after  the  execution  of  the  note, 
though  before  its  transfer,  the  legislature  of  Mississippi,  on 
the  21st  day  of  February,  1840,  passed  a  law,  the  seventh  sec- 
tion of  which  is  in  these  words : — "  It  shall  not  be  lawful  for 
any  bank  in  this  state  to  transfer  by  indorsement  or  otherwise 
any  note,  bill  receivable,  or  other  evidence  of  debt ;  and  if  it 
shall  appear  in  evidence,  upon  the  trial  of  any  action  upon 
any  such  note,  bill  receivable,  or  other  evidence  of  debt,  that 
the  same  was  transferred,  the  same  shall  abate  upon  the  plea 
of  the  defendant."  (See  Acts  of  1840,  p.  15.)  This  law 
constitutes  the  only  defence  to  a  recovery  in  the  present 
case  by  the  plaintiffs.  But  they  contend  it  is  invalid, 
because,  by  the  Constitution,  art.  1,  §  10,  "  no  state  "  shall 
pass  any  law  "  impairing  the  obligation  of  contracts ; "  and 
this  law  does  impair  it,  in  this  instance,  in  two  respects. 
First,  in  the  obligation  of  the  contract  in  the  charter  with  the 
state ;  and  secondly,  in  the  obligation  of  the  contract  made 
by  the  signers  of  the  note  declared  on  with  the  bank. 

To  decide  understandingly  these  questions,  it  will  be  neces- 
sary to  go  a  little  further  into  the  true  extent  of  those  two 
contracts  under  the  powers  held  by  the  bank,  and  likewise 
into  the  true  extent  of  the  subsequent  act  of  the  legislature 
affecting  them. 

That  promissory  notes  are  to  be  regarded  as  either  goods, 
chattels,  or  effects,  within  the  sixth  section  of  the  charter,  can 
hardly  be  questioned,  when  it  includes  these  ''of  what  kind 
soever,  nature,  and  quality."  This  addition  evidently  meant 
to  remove  any  doubt  or  restriction  as  to  the  meaning  r»QOi 
of  those  *terms,  as  sometimes  employed  in  connection  '• 
with  peculiar  subjects,  and  to  extend  the  description  by  their 
to  every  kind  of  personal  property  belonging  to  the  bank. 
Tliis  construction  would  go  no  further  than  sometimes  has 
been  done  in  England,  huiding  the  words  good9  and  chattels  to 
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include  choses  in  action,  as  well  as  other  personal  property 
(12  Co.,  1 ;  1  Atk.,  1182),  and  by  the  word  ffoods  alone,  in  a 
bequest,  it  has  been  held  that  a  bond  will  pass  (Anonymous, 
1  P.  Wms.,  127). 

So,  in  respect  to  effects^  it  has  been  held,  when  the  word  is 
used  alone,  or  simpliciter^  it  means  all  kinds  of  personal  estate. 
13  Ves.,  39,  47,  note  ;  Michell  v.  Michelle  6  Madd.,  72 ;  Hearae 
V.  Wigginton^  6  Id.,  119  ;.  Cowp.,  299.  But  if  there  be  some 
word  used  with  it,  restraining  its  meaning,  then  it  is  governed 
by  that,  or  means  something  ejusdem  generis.  Here,  however, 
instead  of  restraining  terms  being  used  with  it,  those  most 
broad  and  enlarging  are  added,  being  "  effects  of  what  kind 
soever,  nature,  and  quality."  .  Hbtham  v.  StUton^  15  Ves.,  326 ; 
Campbell  v.  Prescott,  15  Id.,  500 ;  3  Id.,  212,  ». 

The  same  rule  prevailed  in  the  civil  law,  under  the  term 
bona  mobilia,  (1  P.  Wms.,  267.)  And  by  that  law,  as  well 
as  the  common  law,  promissory  notes  or  choses  in  action  come 
under  the  category  of  movable  goods  or  personal  property,  as 
they  accompany  the  person.     2  Bl.  Com.,  384,  398. 

The  bank  was  allowed,  also,  by  the  seventeenth  section,  ^^to 
discount  bills  of  exchange  and  notes ; "  and,  in  truth,  promis- 
sory notes  usually  constitute  a  large  portion  of  the  property 
of  such  institutions.  Such  notes,  also,  not  only  by  general 
usage  and  established  forms,  are,  in  most  cases,  made  to  run 
to  banks  or  their  order,  and  must  be  expected  to  run  so  when 
the  banks  please ;  but  it  is  expressly  provided,  by  the  twenty- 
second  section  of  this  charter,  that  "  it  shall  not  be  lawful  for 
said  bank  to  discount  any  note  or  notes  which  shall  not  be 
made  payable  and  negotiable  at  said  bank,"  &c.  And,  again, 
by  an  amendatory  act,  accepted  by  the  bank,  it  was  provided, 
on  the  9th  of  December,  1831,  "  that  such  promissory  notes 
shall  be  made  payable  and  negotiable  on  their  face  at  some 
bank  or  branch  bank." 

But  why  made  negotiable,  if  no  right  was  to  exist  to  nego- 
tiate or  transfer  them  ?  The  bank,  then,  as  the  legal  holder 
of  such  notes,  possessed  a  double  right  ^^  to  dispose  '  of  them  ; 
first,  from  the  express  grant  in  the  charter  itself,  empowering 
them,  as  to  their  ^^  goods,  chattels,  and  effects,  of  what  kind 
soever,  nature,  and  quality,"  ^Hhe  same  to  grant,  demise, 
alien,  or  dispose  of,  for  the  good  of  said  bank  "  (sixth  sec- 
tion) ;  secondly,  by  an  implied  authority,  incident  to  its  char- 
*S221  ^^^  ^^^  business,  and  the  express  requirement  that  the 
J  notes  should  be  * '"  negotiable  on  their  face."  We  do 
not  refer  to  the  next  ground  because  it  is  necessary  to  resort 
to  implication  or  analogy  to  establish  an  authority  in  the  bank 
under  its  charter  to  make  a  transfer  of  its  notes,  when  it  pos- 
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sesses  that  authority  by  the  very  words  and  spirit  of  the 
contract  made  in  the  charter  by  the  state. 

But  to  make  the  correctness  of  this  conclusion  from  the 
sjiecific  words  of  the  charter  stronger  and  undoubted,  it  will 
be  found  to  be  the  natural,  useful,  and  proper  view  of  its 
powers  as  a  bank,  under  all  sound  analogy  and  necessarily 
im])lied  authority. 

To  reach  this  end,  it  is  not  indispensable  to  hold  that  cor- 
porations in  modern  times  possess  numerous  incidental  powers, 
equal  to  those  of  individuals,  as  was  once  the  doctrine  (Kyd 
Corp.,  108  ;  2  Kent  Com.,  281,  and  cases  in  those  treatises)  ; 
but  seems  now  in  some  respects  overruled.  Harle  v.  Bank  of 
Augusta,  18  Pet.,  519,  587,  158 ;  2  Cranch,  167 ;  12  Wheat., 
64.  But  merely  to  hold,  as  it  often  has  been  in  late  j'ears,  that 
what  is  necessary  and  proper  to  be  done  tf)  carry  into  effect 
express  grants,  and  which  is  nowhere  forbidden,  may  in  most 
cases  be  lawful. 

Though  such  a  power  as  this  last  to  Congress  is  expressly 
added  in  the  Constitution  of  the  United  States,  yet  it  has 
been  considered  by  some  that  it  would  exist  as  a  reasonable 
incident,  under  reasonable  limitations,  without  any  such 
express  addition.     2  Kent  Com.,  398,  and  cases  there  cited. 

Thus  a  corporation,  if  once  organized,  has  the  implied  power 
to  make  contracts  connected  with  its  business  and  debts,  and 
through  agents  and  notes  as  well  as  under  its  seal.  Bank  of 
Columbia  v.  Patterson's  AdmW,  7  Cranch,  299 ;  8  Wheat.,  338  ; 
12  rd.,  64;  11  Pet.,  588. 

So  it  may  hold  and  dispose  of  property  even  in  trust,  if  not 
inconsistent  and  unconnected  with  its  express  duties  and 
objects.     Vidal  et  al.  v.  GirarcTs  ExWs^  2  How.,  127. 

Hence  a  power  to  dispose  of  its  notes,  as  well  as  other  prop- 
erty, may  well  be  regarded  as  an  incident  to  its  business  as  a 
bank  to  discount  notes,  which  are  required  to  be  in  their  terms 
assignable,  as  well  as  an  incident  to  its  right  of  holding  tiiem 
and  other  property,  when  no  express  limitation  is  imposed  on 
the  authority  to  transfer  them. 

Not  that  a  banking  corporation  has  under  its  charter  a  con- 
structive power  to  follow  another  independent  branch  of  busi- 
ness, such  as  manufacturing  or  foreign  trade,  but  merely  the 
business  of  banking,  and  to  do  such  acts  as  are  necessary  and 
proper  or  usual  to  carry  that  business  into  effect,  and  such  as 
are  in  harmony  with  the  letter  and  spirit  of  its  charter. 

*Nor  even  that  it  can  adopt  any  courae  as  an  incident,  r^o^o 
and  as  necessary  and  proper,  which    is   merely  con-  *-     "" 
venieut,  or  which  is  expressly  forbidden  by  tlie  charter,  or  st' 
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forbidden  by  any  previously  existing  laws  in  the  state  of  a 
general  character. 

But  in  discounting  notes  and  managing  its  property  in  legi- 
timate banking  business,  it  must  be  able  to  assign  or  sell  those 
notes  when  necessaiy  and  proper,  as,  for  instance,  to  procure 
more  specie  in  an  emergency,  or  return  an  unusual  amount  of 
deposits  withdrawn,  or  pay  large  debts  for  a  banking-house, 
and  for  any  "  goods  and  effects"  connected  with  banking 
which  it  may  properly  own.  It  is  its  duty  to  pay  in  some 
way  every  debt.  6  Gill  &  J.  (Md.),  219.  This  court,  in  the 
United  States  v.  Robertson^  5  Pet.,  650,  has  expressly  recog- 
nized the  authority  of  a  bank  to  give  bonds  and  assignments 
to  pay  its  deposit  debtors.  In  that  case,  ''  the  directora  agree 
to  pledge  to  the  government  of  the  United  States  the  entire 
estate  of  the  corporation  as  a  security  for  the  payment  of  the 
original  principal  of  the  claim,"  &c.  (p.  648).  And  such  a 
pledge  or  transfer  was  held  there  to  be  valid. 

It  is  said,  in  opposition  to  this,  Why  should  a  bank  be  con- 
sidered as  able  to  incur  debts?  or  why  to  do  any  business  on 
credit,  requiring  sales  of  its  notes  or  other  property  to  dis- 
charge its  liabilities  ?  Such  inquiries  overlook  the  fact,  that 
the  chief  business  and  design  of  most  banks,  their  very 
vitality,  is  to  incur  debts  as  well  as  have  credits.  All  their 
deposit  certificates,  or  bank-book  credits  to  individuals,  are 
debts  of  the  bank,  and  which  it  is  a  legitimate  and  appropriate 
part  of  its  business  as  a  bank  to  incur  and  to  pay.  The  same 
may  be  said,  also,  of  all  its  bank-notes,  or  bills,  they  being 
merely  promises  or  debts  of  the  bank,  payable  to  their  holders, 
and  imperative  on  them  to  discharge.  See  Bank  of  Columbia 
V.  Patterson's  AdmW,  7  Cranch,  307 ;  13  Pet.,  593. 

It  may,  to  be  sure,  independent  of  justifications  like  these, 
not  be  customary  for  banks  to  dispose  of  their  notes  often. 
But  in  exigencies  of  indebtedness  and  other  wants  under  pres- 
sures like  those  referred  to,  it  may  not  only  be  permissible,  but 
much  wiser  and  safer  to  do  it  than  to  issue  more  of  its  own 
paper,  too  much  of  it  being  already  out,  or  part  with  more  of 
its  specie  on  hand,  too  little  being  liow  possessed  for  meeting 
all  its  obligations.  Indeed,  its  right  to  sell  any  of  its  property, 
when  not  restricted  in  the  charter  or  any  previous  law,  is  per- 
haps as  unlimited  as  that  of  an  individual,  if  not  carried  into 
the  transaction  of  another  separate  and  unauthorized  branch 
of  business.  (Ang.  &  A.  Corp.,  {).  104,  §  9  ;  4  Johns.  (N.  Y.), 
Ch.,  307  ;  2  Kent  Com.,  283 ;  11  Serg.  &  R.  (Pa.),  411.)  Both 
*^241  ^"*y  ^®^^  notes  to  liquidate  their  debts,  both  sell  their 
^  lands  *acquired  under  morlgiiges  ioreclosed,  or  acquired 
under  the  extent  of  executions  not  redeemed.  Both,  too,  must 
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be  able  to  sell  all  kinds  of  their  property,  when  proceeding  to 
close  up  their  business,  or  find  it  impracticable.  Nor  is  there 
any  pretence  here  that  any  clause  in  the  charter  of  this  bank 
restricted  it  from  selling  its  notes  or  other  property  under  any 
circumstances,  and  much  less  under  those,  connected  with 
indebtedness  and  with  banking,  which  have  just  been  referred 
to.  It  will  be  seen,  in  this  way,  that  all  analogies  seem  to  sus- 
tain the  right  which  exists  by  the  express  grant  in  this  char- 
ter, to  "  alien  and  dispose  of "  all  its  "  goods,  chattels,  and 
effects,  of  what  kind  soever,  nature,  and  quality,  for  the  good 
of  said  bank."  But  to  avoid  differences  of  opinion,  we  place 
the  right  here  solely  on  the  express  grant.  It  ought,  perhaps, 
to  be  added,  that  the  courts  of  Mississippi  once  put  a  more 
limited  construction  on  this  charter.  Baldwin  et  al,  v.  Payne 
et  al,^  3  Sm.  &  M.  (Miss.),  661. 

But  as  that  very  case  is  now  before  us  for  revision,  on  the 
ground  that  it  was  erroneous,  we  feel  obliged,  for  that  and 
other  reasons,  which  need  not  be  here  enumerated,  to  put 
such  construction  on  the  charter,  and  on  the  law  supposed  to 
violate  it,  as  seems  right  according  to  our  own  views  of  their 
true  intent. 

Having  thus  ascertained  the  extent  of  the  contract  made  by 
the  state  with  the  bank  in  the  charter,  we  proceed  next  to 
examine  the  character  and  scope  of  the  contract  between  the 
maker  of  the  note  and  the  bank. 

We  have  already  seen  that  the  bank  was  not  only  author- 
ized, but  expressly  required,  to  discount  notes  which  were 
negotiable,  or,  in  other  words,  which  contained  a  contract  or 
stipulation  to  pay  them  to  any  assignee.  Nor  is  it  pretended 
there  was  any  law  of  Mississippi,  when  this  charter  was  given 
or  when  this  note  was  taken,  which  prohibited  selling  it,  and 
passing  to  an  assignee  all  the  rights,  either  of  property  or  of 
bringing  a  suit  in  his  own  name,  which  tlien  existed  with 
individuals  and  other  banking  institutions. 

What  law  existed  on  this  point  when  the  note  was  actually 
transferred  is  not  the  inquiry,  but  what  existed  when  it  was 
made,  and  its  obligations  as  a  contract  were  fixed.  Tiie  law 
which  existed  at  the  transfer,  so  far  from  being  the  test  of  the 
force  of  a  contract  made  long  before,  and  under  different  legal 
provisions,  is  the  violation  of  it,  and  the  very  ground  of  com- 
plaint in  the  present  proceeding. 

This  contract,  then,  by  the  bank  with  the  maker,  when 
executed,  enabled  the  former  to  sell  or  assign  it,  and  the  in- 
dorsee to  collect  it,  not  only  by  its  express  terms,  but  by  the 
general  law  of  the  state,  then  allowing  transfers  of  iiegoti* 
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able  *paper  and  suits  in  the  name  of  indorsees.     How.  &  H. 
Laws,  373. 

Indeed,  independent  of  the  last  circumstance,  it  is  highly 
probable,  that,  by  the  principles  of  the  law  of  contracts  and 
commercial  paper,  such  choses  in  action  may  be  legally  assigned 
or  transferred  everywhere,  when  not  expressly  prohibited  by 
statute.  This  was  done  before  the  Statute  of  Anne,  in  Eng- 
land. And  it  is  done  since,  as  to  paper  both  negotiable  and 
not  negotiable,  independent  of  that  statute. 

If  such  notes  cannot  be  sued  in  the  name  of  the  indorsee, 
when  running  to  order,  without  the  help  of  a  statute,  they 
certainly  can  be  sued  in  the  name  of  the  payee,  for  the  benefit 
of  the  indorsee,  when  the  transfer  is  legal  in  its  consideration 
and  form. 

The  state  itself,  by  passing  this  law  prohibiting  the  transfer 
of  notes  by  banks,  recognizes  the  previous  right,  as  well  as 
custom,  to  transfer  them ;  otherwise,  the  law  would  not  be 
necessary  to  prevent  it.  Nor  is  this  law  supposed  to  have 
been  founded  on  any  prior  abuse  of  power  in  negotiating  or 
selling  its  notes,  which,  if  existing,  might  obviate  the  above 
inference.  But  it  is  understood,  from  the  record  and  opin- 
ions of  the  state  court,  that  the  design  of  the  law  was  to 
secure  another  provision  of  statute  not  previously  existing, 
but  made  by  the  legislature  at  the  same  time,  requiring  banks 
to  receive  their  own  notes  in  payment  of  their  debtors,  though 
below  par.  That  design,  too,  would  still  recognize  the  prior 
authority  to  sell  or  transfer. 

We  are  not  prepared  to  say  that  a  state,  under  its  general 
legislative  powers,  by  which  all  rights  of  property  are  held 
and  modified  as  the  public  interest  may  seem  to  demand, 
might  not,  where  unrestricted  by  constitutions  or  its  own  con- 
tracts, pass  statutes  prohibiting  all  sales  of  certain  kinds  of 
juiiperty,  or  all  sales  by  certain  classes  of  persons  or  corpora- 
tions. 14  Pet.,  74.  Such  has  often  been  the  legislation  sis  to 
property  held  in  mortmain  or  by  aliens  or  certain  proscribed 
sects  in  religion. 

This  is,  however,  very  invidious  legislation,  when  applied 
to  classes  or  to  particular  kinds  of  property  before  allowed  to 
be  held  generally.  Legislation  for  particular  cases  or  con- 
tracts, without  the  consent  of  all  concerned,  is  of  very  doubt- 
ful validity.  Merrill  v.  Sherburne  et  al.^  1  N.  H.,  199.  Under 
our  system  of  government,  and  the  abuses  to  which  in  vari- 
ous ways  and  to  various  extents  that  kind  of  legislation 
might  lead,  several  of  the  state  constitutions  possess  clauses 
prohibitory  of  such  a  course,  where  it  affects  contracts  or 
vested  rights,  and  more  especially  does  the  Constitution  of 
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the  United  States  expressly  forbid  any  such  legislation,  when- 
ever it  goes  to  impair  *the  obligation  of  a  contract.  r*QOfs 
Hence,  the  general  powers  which  still  exist  under  other  L 
governraents,  or  might  once  have  prevailed  here  in  the  states, 
to  change  the  tenure  and  rights  over  property,  and  especially 
the  jvs  diapanendi  of  it,  cannot  now,  under  the  Federal  Con- 
stitution, be  exercised  by  our  states  to  an  extent  affecting 
the  obligation  of  contracts. 

The  next  and  final  question,  then,  is.  Did  the  act  in  ques- 
tion impair  the  obligation,  either  of  the  contract  by  the  state 
with  the  bank,  or  of  the  contract  by  the  maker  of  the  note 
with  the  bank  ? 

We  have  already  ascertained  the  true  extent  of  both  of  these 
contracts  before  this  act  passed ;  that  by  the  state  with  the 
bank  clearly  allowing  it  to  take  negotiable  notes,  and  to  sell  or 
transfer  them,  and  that  with  the  maker  clearly  enabling  the 
bank  to  assign  his  note,  and  a  recovery  to  be  had  on  it  after  a 
transfer,  by  the  assignee.  In  this  condition  of  things,  with 
this  note  taken  and  held,  accompanied  by  such  rights  and 
obligations,  the  legislature  of  Mississippi  passed  the  law 
already  quoted,  and  now  under  consideration.  It  expressly 
took  away  the  right  of  the  bank  to  make  any  transfer  what- 
ever of  its  notes,  and  virtually  deprived  an  assignee  of  them 
of  the  right  to  sustain  any  suit,  either  in  his  own  name  or  that 
of  the  bank,  to  recover  them  of  the  maker. 

The  new  law,  also,  conferred  in  substance  on  the  maker  a 
new  right  to  defeat  any  action  so  brought,  which  he  would 
otherwise  have  been  liable  to.  These  results  vitally  changed 
the  obligation  of  the  contract  between  him  and  the  bank,  to 
pay  to  any  assignee  of  it,  as  well  as  changed  the  obligation 
of  the  other  contract  between  the  state  and  the  bank  in  the 
charter,  to  allow  such  notes  to  be  taken  and  transferred.  It 
is  true  that  this  new  law  might  bear  a  construction,  that  the 
transfer  was  only  a  voidable  act,  and  not  void,  and  that,  if 
cancelled  or  waived,  a  recovery  might  afterwards  be  had  on 
the  note  by  the  bank ;  and  this  seems  to  have  been  the  view 
of  some  of  the  court  in  3  Sm.  &  M.  (Miss.),  681,  as  well  as  in 
Rt/de  et  al.  v.  The  Planters'  Bank,  8  Rob.  (La.),  421.  Yet  the 
state  court  in  Mississippi  appears  finally  to  have  thought  it 
meant  otherwise,  and  to  have  decided  that  no  suit  at  all  can 
be  sustained  on  such  a  note  by  any  body  after  a  transfer. 
This  was  the  view  which  tliey  think  influenced  the  legislature. 
See  Planters'  Bank  v.  Sharp  et  ah,  4  Sm.  &  M.  (Miss.),  28. 
We  are  disposed  to  acquiesce  in  the  correctness  of  this  con- 
struction, as  it  seems  to  conform  nearest  to  the  real  designs  of 
the  legislature.     But  this  view  is  not  adopted,  because  a  deci 
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sion  by  a  state  court  on  a  state  statute,  though  generally 
governing  us,  is  to  control  here  in  the  very  cases  which,  on 
account  of  that  decision,  are  brought  here  by  appeal  or  writ 
of  error. 

*^271  *The  rights  of  a  party  under  a  contract  might  im- 
^  properly  be  narrowed  or  denied  by  a  state  court,  with- 
out any  redress,  if  their  decision  on  the  extent  of  them  cannot 
be  reviewed  and  overruled  here  in  cases  of  this  kind ;  while 
their  decision,  if  restricting  or  enlarging  the  prohibitory  act, 
might  more  safely  stand,  as  doing  no  injury  in  the  end,  if  we 
hold  the  act  null  wherever  it  is  construed  by  them  or  us  so  as 
to  conflict  with  prior  rights  obtained  under  contracts.  See 
Commercial  Bank  v.  Buckingham's  Exrs^  5  How.,  317. 

If  the  state  courts  of  Mississippi  should  hereafter  adopt  the 
dissenting  opinion  of  Judge  Sharkey,  in  4  Sm.  &  M.  (Miss.), 
28,  and  go  back  to  what  they  appear  to  have  before  held,  in 

3  Id.,  661, — namely,  that  the  right  to  sue  by  the  bank,  after  a 
transfer,  was  not  taken  away,  if  the  plaintiff  replied  that  the 
transfer  had  been  rescinded,  and  the  interest  was  now  solely 
in  the  bank, — and  should  that  construction  be  adopted  here, 
the  force  of  this  new  law,  as  impairing  the  obligation  of  the 
contract,  might  not  be  so  extensive  and  clear  as  now.  But 
still  it  would  seem  to  impair  the  contract  in  some  respects ; 
yet  whether  in  such  way  and  extent  as  to  render  the  obliga^ 
tion  itself  changed  must  be  left  to  be  decided  definitively 
when  such  a  case  is  presented  for  our  decision.'  In  the  present 
instance,  however,  as  before  explained,  the  extent  and  opera- 
tion of  the  prohibitory  law  being  regarded  as  forbidding  any 
transfer  whatever,  and,  if  it  takes  place,  as  barring  every  kind 
of  remedy  ojq  the  note,  the  decisive  question  may  be  repeated, 
How  can  this  happen  without  injury  to  the  plaintiff's  coi^- 
tracts?  When  every  form  of  redress  on  a  contract  is  taken 
away,  it  will  be  difficult  to  see  how  the  obligation  of  it  is  not 
impaired.     Careen   v.   Biddle^   8   Wheat.,   76 ;  1   How.,  317 ; 

4  Sm.  &  M.  (Miss.),  507  ;  King  v.  Dedham  Bank^  15  Mass.,  447. 
If  any  right  or  power  be  left,  under  the  note,  by  this  act, 

after  a  transfer  is  made,  it  is  of  no  use,  when  it  cannot  be 
enforced  and  no  benefit  be  derived  from  it,  but  an  action 
abated  toties  ouoties  as  often  as  it  is  instituted.  8  Wheat.,  12 ; 
1  Bl.  Com.,  5o.  In  the  mildest  view,  a  new  disability  is  thus 
attached  to  an  old  contract,  and  its  value  and  usefulness 
restricted;  and  these  of  course  impair  it.  Society  for  Propor 
ting  the  Gospel  v.  Wheeler^  2  Gall.,  139. 

One  of  the  tests  that  a  contract  has  been  impaired  is,  that 
its  value  has  by  legislation  been  diminished.     It  is  not,  by  the 
Constitution,  to  be  impaired  at  all.     This  is  not  a  question  oi 
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degree  or  manner  or  cause,  but  of  encroaching  in  any  re- 
spect on  its  obligation,  dispensing  with  any  part  of  its  force.^ 
The  Commercial  Bank  of  Rodney  v.  The  iStctte  of  Mississippi^ 
4  Sra.  &  M.  (Miss.),  607.  So,  if  the  obligation  of  a  r^oog 
contract  is  to  be  regarded  *as  the  duty  imposed  by  it,  L 
here  the  duty  imposed  by  the  state  to  adhere  to  its  own 
deliberate  grant,  and  the  duty  imposed  on  the  signer  of  the 
note  to  make  payment  to  an  assignee,  as  well  as  to  the  bank 
itself,  are  both  interfered  with  and  altered. 

In  answer  to  this  supposed  violation  of  the  contract  between 
the  maker  of  the  note  and  the  bank,  some  objections  have 
been  urged  which  deserve  further  notice  here. 

It  is  sometimes  stated,  with  plausibility,  that  states  may 
pass  insolvent  laws,  suspending  or  taking  away  actions  on  con- 
tracts, where  the  debtor  goes  into  insolvency,  and  hence,  by 
analogy,  can  do  it  here.  But  there  another  remedy  is  still 
given  on  the  contract,  before  the  commissioners  of  insolvency, 
and  a  payment  is  made  pro  rata^  as  far  as  means  exist.  Here 
there  is  no  other  remedy  given,  or  any  part  payment  made. 
Indeed,  it  seems  that  a  forfeiture  of  all  right  to  recover  on  the 
note,  in  any  way,  is  inflicted  here  as  a  penalty  for  making  that 
verv  transfer  which  the  bank  before,  by  the  act  of  incorpora- 
tion, as  well  as  by  the  note  itself,  was  authorized  to  make. 
Again,  state  insolvent  laws,  if  made,  like  this  law,  to  apply 
to  past  contracts  and  stop  suits  on  them,  have  been  held  not 
to  be  constitutional  except  so  far  as  they  discharge  the  person 
from  imprisonment,  or  in  some  other  way  affect  only  the  rem- 
edy. When  so  restricted,  they  do  not  impair  the  obligation 
of  the  contract  itself,  because  the  obligation  is  left  in  full  force 
and  actionable,  and  future  property,  as  well  as  present,  sub- 
jected to  its  payment,  and  the  body  exonerated  only  as  a  mat- 
ter connected  merely  with  the  form  of  the  remedy.  Cook  v. 
Moffat^  5  How.,  816,  and  cases  there  cited.  The  case  in  8 
Rob.  (La.),  421,  appears  also  to  have  been  one  on  a  note  exe- 
cuted after  the  prohibitory  law,  and  not,  as  here,  before.  But 
where  future  acquisitions  are  attempted  to  be  exonerated,  and 
the  discharge  extended  to  the  debt  or  contract  itself,  if  done 
by  the  states,  it  must  not,  as  here,  apply  to  past  contracts,  or 
it  is  held  to  impair  their  obligation.  Oyden  v.  Sauyiders^  12 
Wheat.,  213 ;  Sturges  v.  Crowninshield^  4  Id.,  122  ;  6  Id.,  131 ; 
2  Kent  Com.,  392  ;  Branson  v.  Kinzie^  1  How.,  311 ;  McCracken 
V.  Hayward,  2  Id.,  608 ;  1  Cow.  (N.  Y.),  321 ;  16  Johns.  (N. 
Y.),  237;  1  Ohio,  286;  Cook  v.  Moffat,  5  How.,  808,  314, 

*  Quoted.    MerchanUf  Nat.  Bank    State  v.  youwf/,  29  Minn.,  547;    Von 
▼•  J^erson  County,  1  McCrary,  361;    Hoffman  v.  putney,  4  Wall.,  553. 
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Congress  alone  can  do  this  as  to  prior  contracts,  by  means  of 
an  express  permission  in  the  Constitution  to  pass  uniform  laws 
on  the  subject  of  bankruptcy;  and  which  laws,  when  not 
restrained  by  any  constitution  or  clause  like  this  as  to  states 
impairing  contracts,  may  in  that  way  be  made  to  reach  past 
obligations. 

«QOQ-|  The  misfortune  here  is,  that  the  legislature,  if  mean- 
J  ing  *raerely  to  insure  to  bill-holders  of  the  bank,  when 
debtors,  the  privilege  of  paying  in  the  bills  of  the  bank  (as  is 
supposed,  4  Sm.  &  M.  (Miss.)»  li  90),  have  not  said  so,  and 
no  more,  by  providing  that  promissory  notes,  though  assigned 
by  banks,  should  still  be  open  to  set-offs  by  their  debtoi-s  of 
any  of  their  bills  which  they  then  held.  This  would  have 
been  equitable,  and  no  more,  probably,  than  they  would  be 
entitled  to,  on  common  law  principles,  if  an  assignee  pur- 
chased, as  here,  after  the  promissory  notes  fell  due,  and  per- 
haps with  a  knowledge  of  the  existence  of  such  a  set-off. 

Chief  Justice  Marshall,  in  The  United  States  v.  Robertson^  5 
Pet.,  659,  says,  independent  of  any  statute,  "every  debtor 
may  pay  his  creditor  with  the  notes  of  that  creditor.  They 
are  an  equitable  and  legal  tender.''  Equally  just  and  reason- 
able would  have  been  a  declaratory  law  as  to  the  allowance  of 
such  bills  as  a  set-off,  where  an  assignment  had  been  made 
collusively  between  the  parties  with  a  view  to  prevent  such  a 
set-off.     8  Rob.  (La.),  421. 

But  instead  of  resortinu^  to  such  measures,  the  legislature 
adopted  a  shorter  and  moi-e  sweeping  mode  of  attaining  the 
end  of  preventing  assignments  which  might  embarrass  or 
defeat  set-offs.  They  did  it  by  cutting  off  all  assignments 
whatever,  and  all  remedies  whatever  upon  them.  And  they 
accompanied  this  by  another  statute,  enabling  debtors  of  the 
bank  who  held  its  notes,  when  their  debts  fell  due,  to  pay  in 
them,  or  set  them  off,  and  even  virtually  authorized  them  to 
make  payment  in  depreciated  bills  or  notes  afterwards  bought 
up  for  that  purpose,  and  thus  to  gain  an  undue  advantage  over 
set-offs  by  other  debtors  in  other  matters. 

The  act  as  to  this  last  topic  was  passed  the  next  day  after 
the  act  prohibiting  transfers.  Mississippi  Laws,  2  February, 
1840,  p.  21,  sec.  2.  It  was  in  these  words : — "  All  banks  above 
alluded  to,  and  all  other  banks  in  this  state,  shall  at  all  times 
receive  their  respective  notes  at  par  in  liquidation  of  their 
bills  receivable  and  other  claims  due  them."  These  two 
acts,  though  undoubtedly  well  meant,  and  designed  to 
ffive  an  honest  preference  to  bill-holders  (see  SharkeyV 
dissenting  opinion)  as  to  a  paper  currency  which  ought 
always  to  be  kept  on  a  par  with  specie,  were  unfortunately, 
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in  the  laudable  zeal  to  avert  a  great  apprehended  evil, 
passed,  without  sufficient  consideration  of  the  limitations 
of  the  powers  imposed  by  the  Constitution  of  the  Union 
on  the  state  legislatures,  not  to  impair  the  obligation  of 
existing  contracts.  Nor  was  it  necessary  to  go  so  far  to  secure 
any  legitimate  results.  Some  other  laws  are  referred  to,  which 
are  upheld  and  which  affect  the  whole  community,  and  seem 
to  violate  some  of  the  important  incidents  of  contracts  r«*Qo 
*between  individuals,  or  between  them  and  corpora-  ^ 
tions.  But  it  will  usually  be  found  that  these  are  such  laws 
only  as  relate  to  future  contracts,  or  if  to  past  ones,  relate  to 
modes  of  proceeding  in  courts,  to  the  form  of  remedy  merely, 
to  priority  to  some  classes  of  creditors  (5  Cranch,  298) ;  to 
the  kind  of  process  (9  Pet.,  319 ;  10  Wheat.,  51) ;  to  the 
length  of  the  statute  of  limitations  (6  Id.,  131 ;  2  Mason,  168 ; 
3  Johns.  (N.  Y.)  Ch.,  190 ;  4  Wheat.,  200 ;  1  How.,  816) ;  to 
exempting  the  body  from  imprisonment  (4  Wheat.,  200),  or 
tools  and  household  goods  from  seizure  (16  Johns.  (N.  Y)., 
244;  1  How.,  15;  11  Mart.  (La.),  730);  or  affecting  some 
privilege  attached  to  the  person  or  territory  (Story  Confl.  of 
L.,  339,  &c.),  and  not  to  the  terms  or  obligations  of  any  part 
of  the  contract  itself  ( Cook  v.  Moffat^  5  How.,  295 ;  Tow7ie  v. 
Smith,  1  Woodb.  &  M.,  132 ;  7  Greenl.  (Me.),  337 ;  3  Burge 
on  Col.  &  For.  Law,  234,  1046). 

And  if,  in  professing  to  alter  the  remedy  only,  the  duties 
and  rights  of  a  contract  itself  are  changed  or  impaired,  it 
comes  just  as  much  within  the  spirit  of  the  constitutional  pro- 
hibition. Bronson  v.  Kimie  et  al,^  1  How.,  316;  2  Id.,  612; 
2  Madison  Papers,  1239,  1581. 

Thus,  if  a  remedy  is  taken  away  entirely,  as  here,  or  clogged 
'*  by  condition  of  any  kind,  the  right  of  the  owner  may  indeed 
subsist  and  be  acknowledged,  but  it  is  impaired."  Green  v. 
Biddle,  8  Wheat.,  75.  And  the  test,  as  before  suggested,  ia 
not  the  extent  of  the  violation  of  the  contract,  but  the  fact, 
that  in  truth  its  obligation  is  lessened,  in  however  small  a 
particular,  and  not  merely  altering  or  regulating  the  remedy 
alone.     2  How.,  612 ;  8  Wheat.,  1. 

Having,  it  is  believed,  assigned  sufficient  reasons  to  show 
that  the  obligation  of  both  of  these  contracts  was  impaired,  it 
is  now  proposed  briefly  to  refer  to  a  few  precedents  bearing 
on  the  correctness  of  this  conclusion,  chiefly  in  respect  to  the 
most  important  of  the  contracts, — that  between  the  state  and 
the  bank.  On  an  examination  of  the  various  decisions  which 
have  taken  place  in  this  court  on  the  violation  of  the  obliga- 
tion of  contracts,  it  will  be  found  that  this  case  does  not  come 
within  the  principle  of  any  of  those  where  the  decision  was 
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that  the  new  laws  were  no  violation ;  but,  on  the  contrary,  is 
much  like  several  where  the  decision  annulled  them  as  a  clear 
violation.  Thus,  where  a  new  law  has  taken  the  property  of 
a  corporation  for  highways  under  the  right  of  eminent  domain, 
whicli  reaches  all  property,  private  or  corporate,  on  a  public 
necessity,  and  on  making  full  compensation  for  it,  and  under 
an  implied  stipulation  to  be  allowed  to  do  it  in  all  public 
*^^n  ff^*'^^  *^^  charters,  no  injury  is  committed  not  atoned 
-I  for,  nothing  is  done  not  allowed  *by  preexisting  laws 
or  rights,  and  consequently  no  part  of  the  obligation  of  the 
contract  is  impaired.  See  case  of  the  West  River  Bridge,  and 
authorities  there  cited  in  6  How.,  507. 

So,  when  the  legislature  afterwards  tax  the  property  of  such 
corporations,  in  common  with  other  property  of  like  kind*  in 
the  state,  it  is  under  an  implied  stipulation  to  that  effect,  and 
violates  no  part  of  the  contract  contained  in  the  charter. 
Armstrofig  v.  Treasurer  of  Athens  County^  16  Pet.,  281.  See 
Providettce  Bank  v.  Billings^  4  Pet.,  514 ;  11  Id.,  567 ;  4 
Wheat.,  699;  12  Mass.,  252;  4  Gill  &  J.  (Md.),  132;  4 
T.  R.,  2 ;  5  Barn.  &  Aid.,  157 ;  2  Railway  Cases,  23. 

So,  when  no  clause  existed  in  a  charter  for  a  bridge  against 
authorizing  other  bridges  near  at  suitable  places  it  is  no  viola- 
tion of  the  terms  or  obligation  of  the  contract  to  authorize 
another.  Charles  River  bridge  v.  Warren  Bridge  et  al,^  11 
Pet.,  420. 

Nor  is  it,  if  a  law  make  deeds  by  femes  covert  good  when 
bond  fide^  though  not  acknowledged  in  a  particular  form; 
because  it  confirms  rather  than  impairs  their  deeds,  and  carries 
out  the  original  intent  of  the  parties.  Watson  v.  Mercer^ 
8  Pet.,  88. 

Or  if  a  state  grant  lands,  but  makes  no  stipulation  not  to 
legislate  further  upon  the  subject,  and  proceeds  to  prescribe  a 
mode  or  form  of  settling  titles,  this  does  not  impair  the  force 
of  the  grant,  or  take  away  any  right  under  it.  Jackson  v. 
Lumpkin^  3  Pet.,  280. 

Nor  does  it,  if  a  state  merely  changes  the  remedies  in  form, 
but  does  not  abolish  them  entirely,  or  merely  changes  the 
mode  of  recording  deeds,  or  shortens  the  statute  of  limitations. 
8  Pet.,  280 ;  Hawkins  v.  Barneys  Lessee^  5  Id.,  457. 

It  has  been  held,  also,  not  only  that  a  legislature  may  regu- 
late anew  what  is  merely  the  remedy,  but  some  state  courts 
have  decided  that  it  may  make  banking  corporations  subject 
to  certain  penalties  for  not  performing  their  duties, — such  as 
paying  their  notes  on  demand  in  specie,  and  that  this  does  not 
violate  any  contract.  Brown  v.  Penobscot  Bank^  8  Mass.,  445 ; 
2  Hill  (N.  Y.),  242;  6  How.,  342.  It  is  supposed  to  helj 
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enforce,  and  not  impair,  what  the  charter  requires.     But  on 
this,  being  a  very  different  question,  we  give  no  opinion. 

But  look  a  moment  at  the  other  class  of  decisions.  Let  a 
charter  or  grant  be  entirely  expunged,  as  in  the  case  of  the 
Yazoo  claims  in  Georgia,  and  no  one  can  doubt  that  the 
obligation  of  the  contract  is  impaired.  Fletcher  v.  Peck^  6 
C ranch,  87. 

So,  if  the  state  expressly  engage  in  a  grant,  that  certain 
lands  shall  never  be  taxed,  and  a  law  afterwards  passes  r^ooo 
to  tax  *them.  State  of  New  Jersey  v.  Wilson^  7  Cranch,  '- 
164.  Or  that  corporate  property  and  franchises  shall  be 
exempt,  and  they  are  then  taxed.  Q-ordon  v.  Appeal  Tax 
Court,  3  How.,  138. 

So,  if  lands  have  been  granted  for  one  purpose,  and  an 
attempt  is  made  by  law  to  appropriate  them  to  another,  or  to 
revoke  the  grant.  Terrett  v.  Taylor,  9  Cranch,  43 ;  Town  of 
Pawlet  V.  Clark,  Id.,  292. 

Or  if  a  charter,  deemed  private  rather  than  public,  has  been 
altered  as  to  its  government  and  control.  Dartmouth  College 
V.  Woodward,  4  Wheat.,  518. 

Or  if  owners  of  lands,  granted  without  conditions  or  restric- 
tions, have  been  by  the  legislature  deprived  of  their  usual 
remedy  for  mesne  profits,  or  compelled  to  pay  for  certain  kinds 
of  improvements,  for  which  they  were  not  otherwise  liable. 
Green  v.  Biddle,  8  Wheat.,  1. 

Or  if,  after  a  mortgage,  new  laws  are  passed,  prohibiting  a 
sale  to  foreclose  it,  unless  two  thirds  of  its  appraised  value  is 
offered,  and  enacting  further  that  the  equitable  title  shall  not 
be  extinguished  till  twelve  months  after  the  sale.  Bronson  v. 
Kimie,  1  How.,  811 ;  McCracken  v.  Haytvard,  2  Id.,  608. 

These  last  cases  in  Wheaton  and  Howard  are  very  near  in 

point  to  the  present  one,  though,  in   my  view,  a  less  strong 

'  and  decisive  encroachment  on  a  previous  contract  than  this  is. 

So  are  the  cases  very  near  where  all  remedy  whatever  is 
taken  away,  and  it  is  held  that  the  obligation  of  the  contract 
is  thus  impaired.  See  some  before  citea,  and  8  Mass.,  430  ;  2 
Gall.,  141;  2  Greenl.  (Me.),  294;  1  How.,  311;  8  Pet.,  290; 
2  How.,  608. 

The  whole  usefulness  and  value  of  a  note  or  contract  is  in 
this  way  destroyed,  and  that  without  any  reference  to  the 
contract  itself.  For  these  reasons,  the  judgment  below  must 
be  reversed. 

Baldwin  bt  al.  v.  Payne  bt  al. 

This  case  involves  several  of  the  questions  just  discussed  in 
that  of  the  Planter's  Bank  v.  Sharp  et  al. 
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Some  of  the  points  of  difference  are  merely  nominal ;  as, 
for  instance,  that  the  charter  of  the  Mississippi  Railroad  Com- 
pany, which  transferred  the  notes  in  this  case,  is  different. 
But,  it  being  subsequent  in  date  to  the  charter  to  the  Plan- 
ters' Bank,  and  with  ''  all  the  usual  rights,  powers,  and  privi- 
leges of  banking  which  are  permitted  to  banking  institutions 
within  the  state,*'  the  court  seemed,  by  mutual  consent  of 
parties,  to  regard  those  conferred  on  the  Planters'  Bank  as 
extensive  as  any,  and  therefore  a  correct  guide  here. 

*Other  differences  may  be  more  material  in  appear- 


« 


-I  ance,  as  that  the  transfer  in  this  case  was  found  by  the 
special  verdict  to  have  been  in  payment  of  a  debt  of  the  bank ; 
and  another,  that  the  suit  here  is  in  the  name  of  the  indorsee, 
and  not,  as  in  the  former  case,  in  the  name  of  the  promisee. 

Its  being  assigned  in  payment  of  a  debt  is,  however,  no 
more  than  was  presumed  might  have  been  the  truth  in  the 
other  case.  And  its  being  sued  in  the  name  either  of  the 
indorsee  or  payee  can  make  little  difference  on  the  final  con- 
struction given  by  the  state  court  to  the  prohibitory  law  in 
the  action  of  the  Planters^  Bank  v.  Sharp  et  aL  That  con- 
struction, we  have  seen,  was,  that  it  is  the  transfer  itself 
which  is  prohibited  and  made  in  some  degree  penal,  rather 
than  the  action  in  the  name  of  the  indorsee  being  all  which  is 
prohibited.  It  will  be  remembered,  also,  that  if  the  state 
might  be  able,  by  a  general  repealing  law,  to  prevent  a  suit  in 
the  name  of  an  indorsee,  without  impairing  any  contract  in 
the  charter  itself,  as  is  argued  for  the  defence,  it  could  hardly 
do  this  without  impairing  the  other  contract,  between  the 
bank  and  the  maker,  by  which  the  latter  promises  to  pay  any 
indorsee. 

Certainly  the  new  prohibitory  law  ought  not  to  have 
attempted  more  than  a  repeal  of  the  statute  allowing  suits  by 
indorsees  of  negotiable  paper  in  their  own  name.  Then  the 
indorsees  of  notes  negotiable,  as  of  notes  not  negotiable, 
would  still  possess  a  right  to  sue  their  notes  in  the  names  of 
the  payees. 

In  such  a  case,  there  would  be  some  plausibility  in  the  idea, 
that,  though  the  action  would  not  lie  in  the  name  of  the 
indorsee,  yet  if  it  could  in  the  name  of  the  payee,  for  and 
on  his  account,  the  prohibitory  law  would  chiefly  affect  the 
remedy,  and  not  the  right  of  action  in  some  form  or  other. 

But  even  then,  if  the  obligation  or  force  or  duty  of  the 
oon tracts,  whether  with  the  bank  by  the  state,  or  with  the 
maker,  was  impaired  in  any  degree,  though  under  cover  of 
affecting  the  remedy  only,  it  would  come  within  the  coustitu 
tional  restriction. 
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But  how  much  more  must  it  so  come  in  this  case,  as  well  as 
the  other,  where,  instead  of  merely  changing  the  obligation  so 
as  to  render  a  recovery  on  the  contract  not  permissible  in  the 
name  of  an  assignee,  but  more  inconvenient,  expensive,  dila- 
tory, and  often  diflBcult,  in  the  name  of  another,  the  payee, 
the  state  court  of  Mississippi  hold,  that  the  legislature,  by  the 
prohibitory  law  of  1840,  not  only  meant  to  abate  a  suit  in  the 
name  of  an  indorsee,  but  in  the  name  of  the  payee,  if  a  trans- 
fer had  once  been  made.  Substantially,  they  consider  any 
suit  on  the  note,  by  any  body,  after  it  has  once  been  r*Qq4 
transferred,  as  *illegal,  and  the  right  to  enforce  the  '- 
contract  to  be  lost  or  forfeited  forever. 

This  view  of  the  statute  of  1840  being  regarded  as  estab- 
lished in  Missisippi,  renders  it  clear  that  in  this  case,  as  well 
as  the  case  of  the  Planters^  Bank  v.  Sharp  et  al.^  the  law  under 
which  this  action  has  been  abated  must  be  considered  as  hav- 
ing impaired  the  obligation  of  contracts,  and  therefore  to  be 
in  this  respect  unconstitutional,  and  the  judgment  of  the 
state  court  erroneous. 

The  judgment  below,  must,  therefore,  be  reversed,  and  as 
a  special  verdict  was  found  in  this  case,  judgment  must  be 
entered  on  it  in  favor  of  the  original  plaintiffs. 

Mr.  Chief  Justice  TANEY  and  Mr.  Justice  DANIEL  dis- 
sented. 

Mr.  Justice  McLEAN. 

So  far  as  the  seventh  section  of  the  act  in  question  has 
been  construed,  by  the  Supreme  Court  of  Mississippi,  to 
invalidate  the  note  between  the  bank  and  the  payee,  it  is 
unconstitutional.  The  fair  import  of  the  provision  takes  away, 
only  the  negotiability  of  the  instrument.  But  the  courts  of 
Mississippi  have  decided,  where  a  note  has  been  assigned  in 
violation  of  the  statute,  that  no  suit  can  be  sustained  on  the 
note,  either  in  the  name  of  the  assignee  or  of  the  payee. 
This  impairs  the  obligation  of  the  contract,  which  the  Consti 
tion  inhibits. 

The  argument,  that,  where  the  bank  attempts  to  transfer  a 
note  by  a  void  indorsement,  it  must  be  reindorsed  to  enable 
the  bank  to  sue  in  its  own  name  as  payee,  is  unsustainable. 
A  void  indorsement  is  no  indorsement,  and  it  can  have  no 
effect  on  the  validity  of  the  note.  The  section  declares,  that 
^^  it  shall  not  be  lawful  for  any  bank  in  this  state  to  transfer, 
by  indorsement  or  otherwise,  any  note,  bill  receivable,  or  other 
evidence  of  debt ;  and  if  shall  appear  in  evidence,  upon  the 
trial  of  any  action  upon  such  note,  bill  receivable,  or  other 
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evidence  of  debt,  that  the  same  was  transferred,  the  same 
shall  abate  upon  the  plea  of  the  defendant." 

The  object  of  the  statute  was  to  secure  the  right  of  the 
debtors  of  a  bank  to  pay  their  debts  in  its  own  paper.  This 
they  could  not  do,  if  the  notes,  before  they  were  payable,  had 
been  assigned  by  the  bank.  No  fair  construction  of  the 
seventh  section  can  authorize  a  forfeiture  of  the  note,  by 
reason  of  the  illegal  indorsement.  It  is,  therefore,  unneces- 
sary to  consider  whether  such  a  provision  would  be  consti- 
tutional. 

The  bank  had  the  power,  under  its  charter,  to  assign  promis- 
moQc-i  sory  notes.  If  this  were  not  so,  the  law  to  prohibit  the 
-''assignment  *would  have  been  unnecessary.  There 
being  no  express  power  in  the  charter  of  the  bank  to  indorse 
notes,  it  must  be  considered  as  exercising  the  power  under 
the  general  law  making  notes  negotiable  ;  and  in  this  respect 
it  must  stand  on  the  same  ground  as  an  individual.  And 
this  presents  the  question,  whether  the  repeal  of  the  law  mak- 
ing notes  negotiable  by  banks  can  affect  notes  executed  before 
the  repeal.  A  majority  of  the  judges  hold  that  a  provision 
so  construed  is  void,  as  it  impairs  the  obligation  of  the  con- 
tract.    I  dissent  from  this  conclusion. 

An  individual  holds  a  note,  which,  under  the  statute,  is 
negotiable  ;  but  the  statute  is  repealed.  Does  this  take  away 
the  negotiability  of  the  note  ?  I  think  it  does.  There  can 
be  no  doubt  of  this,  unless  such  a  construction  shall  impair 
the  obligation  of  the  contract.  Now,  what  obligation  is  vio- 
lated by  this  construction  ?  It  is  said,  that  the  maker  of  the 
note  promised  to  pay  to  the  assignee  of  the  payee.  This  is 
admitted.  But  until  the  note  be  assigned,  there  can  be  no 
assignee.  The  indorsement  is  a  new  contract  between  the 
indorser  a>'d  the  indorsee;  and  when  this  contract  is  made,  it 
can  no  more  be  impaired  than  the  contract  between  the  maker 
and  the  payee  of  the  note. 

A  promise  to  pay  A.  B.  or  his  assignee  is  no  contract  with 
the  assignee,  until  the  new  contract  of  assignment  be  made. 
The  promise  is  to  pay  to  the  indorsee,  if  the  payee  of  the 
note  shall  indorse  it.  But  the  payee  is  under  no  obliga- 
tion to  indorse  the  note.  And  if  there  be  no  obligation, 
how  can  it  be  impaired  ?  A  contract  binds  a  party  either 
to  do  or  not  to  do  a  certain  thing.  The  maker  of  the 
note  on  a  certain  contingency,  binds  himself  to  pay  the  in- 
dorsee, and  that  contingency  depends  upon  the  will  of  the 
payee ;  but  until  that  will  is  exercised,  there  is  no  obligation 
by  the  maker*  The  payee  has  power  to  bind  the  nmker 
of  the  note  to  pay  its  contents  to  some  other  person;  but 
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until  that  power  is  exercised,  there  is  no  contract  which  can 
be  impaired. 

Suppose  a  power  of  attorney  was  given  to  A  by  B,  to 
enable  him  to  bind  B,  by  a  written  instrument,  to  do  a  certain 
thing  which  may  legally  be  done,  but,  before  the  instrument 
is  executed,  the  thing  is  made  unlawful ;  does  this  impair  the 
obligation  of  the  contract?  The  instrument  contemplated 
has  no  existence;  B  cannot  complain  that  he  has  not  been 
bound  to  do  the  act,  and  on  what  ground  can  A  com- 
plain ?  Is  his  contract  impaired  ?  He  has  no  contract.  He 
had  the  power  to  make  a  contract,  which  he  failed  to 
exercise.  And  this  is  the  principle  involved  in  the  case  now* 
under  consideration.  The  payee  had  a  discretionary  power  to 
bind  the  maker  of  the  *note,  but  he  did  not  exercise  it  r*QQ^ 
until  the  assignment  of  the  note  was  made  illegal.  Is  ^ 
a  mere  power  of  attorney  to  make  a  contract  within  the  Con- 
stitution? It  is  essential,  to  constitute  a  contract,  that  there 
shall  be  two  parties  bound  by  it.  Now  the  payee  is  not 
bound  to  assign  the  note,  though  the  maker  has  authorized 
him  to  assign  it.  This,  then,  is  a  mere  power  to  make  a  con- 
tract, which  may  or  may  not,  at  the  discretion  of  the  payee, 
be  exercised.  It  is  a  mere  unexecuted  power  to  make  a  con- 
tract, and  is,  in  my  judgment,  not  within  the  Constitution. 

If  the  charter  of  the  bank  had  contained  a  special  provision, 
authorizing  it  to  assign  promissory  notes,  no  subsequent  act  of 
the  legislature  could  repeal  or  modify  such  provision,  against 
the  consent  of  the  bank. 

Mr.  Justice  DANIEL. 

Differing  from  the  majority  of  the  court  in  the  decision  just 
pronounced,  I  might,  nevertheless,  have  been  disposed  to 
acquiesce  in  that  decision,  had  it  related  to  questions  merely 
of  property  or  of  individual  interests ;  but  embracing  as  it 
does  a  construction  of  the  Constitution,  and  annulling  at  the 
same  time  a  legislative  act  of  a  sovereign  state,  I  cannot  feel 
warranted  in  yielding  by  silence  a  seeming  approbation  of 
conclusions  which  my  judgment  entirely  repels.  My  deliber- 
ate opinion,  then,  is,  that  the  statute  of  Mississippi  of  February 
2l8t,  1840,  by  its  seventeenth  section,  comes  not  in  conflict  with 
the  tenth  section  of  the  first  article  of  the  Constitution ;  that 
it  in  no  wise  impairs  the  obligation  of  any  contract  between 
the  state  and  the  Mississippi  Railroad  Company,  formed  by 
grant  of  the  charter  of  that  company,  nor  as  existing  with  the 
plaintiffs  in  error  as  claiming  under  them.  An  elaborate 
review  of  the  arguments  on  which  the  pretensions  of  the 
plaintiffs  in  error  are  urged  is  not  here  deemed  necessary,  nor 
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will  I  enter  much  in  detail  upon  the  reasons  by  which  those 
arguments  appear  to  be  met  and  overthrown,  but  will  content 
myself  with  succinctly  stating  the  decisive  conclusions  of  my 
own  mind  upon  the  only  question  properly  presented  by  this 
record,  and  the  legal  grounds  on  which  those  conclusions  are  bot- 
tomed. The  rights  of  the  plaintiffs  in  error,  whatever  they  may 
be,  it  must  be  borne  in  mind,  are  derived  from  the  charter  of 
the  Mississippi  Railroad  Company,  or  from  that  of  the  Planters' 
Bank  of  Mississippi,  as  supposed  to  poi>sess  rights  and  powei's 
more  comprehensive  than  those  vested  in  the  former  company; 
but  from  whichsoever  of  those  companies  the  plaintiffs  in  error 
may  choose  to  deduce  their  rights,  these  must  be  restricted  to 
4007-1  ^be  rights  and  authority  vested  in  the  source  from  which 
J  they  are  *drawn.  Both  the  Mississippi  Railroad  Com- 
pany and  the  Planters'  Bank  of  Mississippi  are  corporations 
created  by  statute,  deriving  their  existence  and  every  power 
and  attribute  they  ever  possessed  from  the  laws  which  gave 
them  existence,  and  from  these  only.  The  doctrine  has  been 
long  and  repeatedly  affirmed  by  this  court,  that,  in  interpret- 
ing the  powers  and  rights  of  corporations,  an  essential  distinc- 
tion must  be  taken  between  corporations  existing  by  the  com- 
mon law  (often,  nay,  necessarily,  traceable  to  a  remote  and 
obscure  antiquity),  and  those  which  are  created  by  statute, 
whose  constitutions  and  powers  are  defined  and  ascertained 
by  accessible  and  visible  proofs.  Into  the  composition  or  prac- 
tices of  the  former,  tradition,  implication,  or  usage  may  enter, 
and  thus  give  room  for  assumptions  of  power ;  with  respect  to 
the  latter,  no  such  rule,  or  rather  misrule,  has  obtained  or  been 
permitted,  especially  by  the  settled  decisions  of  this  day.  The 
adjudications  of  this  court,  as  has  been  already  stated,  are  too 
explicit  to  admit  of  doubt  on  this  subject.  Thus,  in  the  case  of 
Head  and  Amory  v.  The  Providence  Insurance  Co,^  2  Cranch,  127, 
Chief  Justice  Marshall  says, — "  Without  ascribing  to  this  body 
(the  Insurance  Company),  which  in  its  corporate  capacity  is 
the  mere  creature  of  the  act  to  which  it  owes  its  existence,  all 
the  qualities  and  disabilities  annexed  by  the  common  law  to 
ancient  institutions  of  this  sort,  it  may  correctly  be  said  to  be 
precisely  what  the  incorporating  act  has  made  it ;  to  derive 
all  its  powers  from  that  act,  and  to  be  capable  of  exerting  its 
faculties  only  in  the  manner  which  that  act  authorizes.  To 
this  source  of  its  being,  then,  we  must  recur,  to  ascertain  its 
powers,  and  to  determine  whether  it  can  complete  a  contract 
by  such  communications  as  are  in  this  record." 

In  the  case  of  Dartmouth  College  v.   Woodivard^  4  Wheat., 
636,  it  is  said  by  the  court,  that  ^*  a  corporation  is  an  artificial 
being,  invisible,  intangible,  and  existing  only  in  contempla* 
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tion  of  law.  Being  a  mere  creature  of  the  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation  confers 
upon  it,  either  expressly  or  as  incidental  to  its  very  existence/' 
In  the  case  of  The  Bank  v.  Dandridge^  12  Wheat.,  64,  this 
court  said, — "  Whatever  may  be  the  implied  powers  of  aggre- 
gate corporations  at  the  common  law,  and  the  modes  by  which 
those  powers  are  to  be  carried  into  operation,  corporations 
created  by  statute  must  depend,  both  for  their  powers  and  the 
mode  of  exercising  them,  upon  the  true  construction  of  the 
statute  itself."  In  the  case  of  The  Bank  of  Aiu/usta  v.  Earle^ 
13  Pet.,  587,  the  several  authorities  just  mentioned  are  cited 
in  the  opinion  of  the  court ;  all  of  them  approved,  and  r«QQo 
none  of  them,  *it  is  presumed,  will  be  questioned  as  *- 
not  laying  down  the  law  with  perfect  accuracy. 

Such  being  the  wellnsettled  rule  of  this  court  with  respect 
to  statutory  corporations,  let  us  inquire  into  its  operation  on 
the  case  before  us.  Neither  by  the  charter  granted  to  the 
Mississippi  Railroad  Company,  nor  to  the  Planters'  Bank  of 
Mi^issippi,  wnv  to  any  other  banking  corporation  within  the 
state,  was  the  power  ever  directly  given  to  assign  bonds,  bills, 
or  promissory  notes.  Is  this  power  necessarily  implied  in  any 
of  the  express  grants  contained  in  the  charters  now  under 
consideration?  It  is  admitted  on  all  sides  that  the  clause  in 
this  charter  of  the  Planters'  Bank  which  authorizes  the  bank 
to  discount  bills  of  exchange  and  notes,  and  to  make  loans, 
contains  no  such  direct  erant ;  but  it  is  said  that  the  bank  is 
authorized  to  possess  and  receive  lands,  rents,  tenements,  here- 
ditaments, goods,  chattels,  and  effects,  to  a  certain  amount, 
and  to  grant,  demise,  alien,  or  dispose  of  the  same  for  the 
good  of  the  bank ;  and  that  this  authority  confers  the  power 
of  assigning  notes  discounted  by  the  corporation.  Could  the 
doctrine  of  implied  powers,  in  contravention  of  the  express 
decisions  of  this  court  just  cited,  be  extended  in  its  utmost 
latitude  to  these  statutory  corporations,  still  it  would  seem 
difficult,  even  by  the  greatest  violence  of  construction,  to  tor- 
ture the  language  of  this  charter  into  an  expression  of  the 
meaning  here  ascribed  to  it.     The  right  to  acquire  and  to  dis- 

Eose  of  effects  cannot,  by  the  natural  import  of  language,  nor 
y  any  received  intendment,  be  made  to  signify  the  power  to 
discount  bills  and  notes ;  much  less  can  it  be  interpreted  to 
mean  the  power  to  transfer  bills  and  notes  discounted,  or 
securities  of  any  description,  and  beyond  this  even,  the  power 
(in  opposition  to  the  principles  of  the  common  law  in  refer- 
ence to  choses  ill  action)  of  investing  the  assignee  with  the 
right  of  maintiiining  an  action  at  law  iu  his  own  name.  The 
extravagance  of  the  construction  contended  for  on  behalf  of 
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the  plaintiflFs  may  be  seen  by  bringing  it  to  another  test.     Let 
it  be  supposed  that  the  chartei-s  of  tliese  companies  contained 
not  one  word  about  rights  and  powers  of  banking,  as  then 
permitted  to  other  corporations  in  the  state  of  Mississippi ; 
suppose,  too,  they  had  been  silent  as  to  any  right  to  discount 
bills  and  notes,  and  had  been  limited  to  the  simple  power  of 
receiving  and  possessing  goods,  chattels,  and  effects,  and  of 
disposing  of  such  effects  for  the  good  of  the  bank ;  would   it 
be  pretended  that,  under  this  latter  provision,  the  power  of 
discounting  bills  or  notes,  or  of  discounting  at  all,  was  given 
by  the  mere  import  of  the  word  effects, — that  the  power  of 
<jqQQ-i  receiving  and  disposing  of  effects  meant  the  power  of 
J  discounting  bills  and  notes  ?     This  can  *hardly  be  pre- 
tended.    If,  then,   this   term    be    not  synonymous  with   the 
words  bills  and  notes  when  taken   in  connection  with  the 
power  of  discounting  and  of  making  loans,  how  can  it  become 
so  by  being  connected  with  the  right  of  acquisition  and  enjoy- 
ment, or  with   the  juB  disponendi  ?    The   power   to  sell  or 
assign  discounted  notes  cannot  be  deduced  from  the  clause  in 
the  charter  which  authorizes  the  exercise  of  the  usual  banking 
powers  granted  to  the  banks  of  Mississippi,  first,  because  in 
no  charter  granted  by  the  state  is  it  shown  that  such  a  right 
is  expressly  conferred ;  secondly,  it  is  manifest  that  a  traffic  in 
the  sale  of  its  own  paper,  or  in  notes  or  bills  discounted,  is 
conformable  neither  with  the  regular  functions  of  a  bank,  nor 
reconcilable  with  the  purposes  of  its  institution.     Banks  are 
usually  created  for  the  purpose  of  making  loans,  and  this  in  a 
medium,  in  theory  at  least,  equal  to  money;  not  for  the  pur- 
pose of  borrowing,  or  of  raising  means  to  eke  out  their  daily 
existence  by  selling  off  their  securities  or  their  own  paper. 
Their  establishment  rests  upon  the  idea  of  their  possessing 
funds  of  their  own  as  the  foundation  of  their  credit  and  of 
their  circulation.     The  practice  of  becoming  brokers  for  the 
sale  of  their  own  paper  or  the  paper  of  their  customers,  to  put 
themselves  in  funds,  is  not,  therefore,  one  of  their  regular 
functions,  and  can  flow  only  from  an  abuse  of  these  functions, 
and  is  a  perversion  of  the  legitimate  ends  of  their  creation. 
So,  too,  it  is  entirely  inadmissible  to  place  this  practice  of 
brokerage  by  the  bank  upon  the  mere  absence  of  an  inhibition 
in  the  charter ;  such  a  mode  of  reasoning  cuts  up  entirely  the 
admission,  that  the  banks  have  no  power  except  such  as  is 
expressly  granted  or  necessarily  implied.     The  fallacy  of  the 
idea,  that  the  right  to  dispose  of  effects  conferred  by  the  char- 
ter of  the  Planters'  Bank  implied  the  right  of  an  habitual  and 
unrestricted   sale   or  brokerage  of  discounted   notes,   is  ex- 
posed by  adverting  to  another  provision  of  the  charter,  by 
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which  the  amount  of  eflFects  of  every  kind  which  the  bank 
was  permitted  to  acquire  and  dispose  of  was  positively  limited 
to  a  specified  amount.     The  power  of  the  bank  being  thus 
restricted,  that  power  could  by  no  sound  reasoning  be  made 
coincident  or  coextensive  with  regular  and  permanent  ope- 
rations on  the  part  of  this  corporation ;  for  if  its  banking 
powers  were  dedncible  from  such  a  limited  privilege,  or  were 
dependent  upon  it,  of  course,  when  this  permitted  limit  should 
be  attained,  the  operations  of  the  bank  would  be  at  an  end. 
It  is  clear,  therefore,  that  these  corporations,  restricted  as  are 
all  statutory  corporations  under  the  decisions  of  this  court,  to 
the  express  grants  contained  in  their  charters,  and  to  implica- 
tions necessary  to  and  inseparable  from  those  grants,  r^oAti 
never  were  by  the  provisions  *of  their  chartera  invested  *- 
with  the  power  to  assign  bills  or  notes,  and  much  less  by  such 
assignment  to  invest  their  assignee  with  the  right  of  suing  at 
law;  that  whatever  power  of  assignment  these  corporations  at 
any  time  may  have  possessed,  and  whatever  the  effect  implied 
in  such  assignment,  both  were  conferred  upon  them  in  common 
with  all  other  persons,  natural  or  artificial,  within  the  state, 
by  a  general  public  law,  subject  at  all  times  to  modification 
or  repeal  by  the  authority  which  enacted  it.      Vid.  section  12 
of  the  statute.  How.  &  H.  Laws  of  Mississippi,  p.  873. 

The  actual  repeal  of  such  a  statute  cannot  correctly  be  re- 
garded as  the  violation  of  any  vested  right,  or  the  impairing 
of  the  obligation  of  a  contract,  for  no  one  can  claim  to  have  a 
perfect  and  vested  right,  through  all  future  time,  in  the  mere 
capacity  to  do  an  act,  from  the  absence  of  a  law  forbidding 
that  act.  A  pretension  like  this  would  forestall  and  prevent 
legislation  upon  every  subject.  A  wholly  different  state  of 
things  would  have  existed  had  the  assignment  to  the  plaintiffs 
been  made  anterior  to  the  repeal  of  the  statute,  for  then  the 
rights  of  these  parties  would  have  been  vested  and  complete ; 
but  the  assignment  was  in  this  instance  subsequent,  by  more 
than  a  year,  to  the  passage  of  the  repealing  statute,  was  a  new 
and  separate  contract,  and  entered  into  with  necessary  knowl- 
edge of  its  provisions,  and  made  apparently  in  defiance  there- 
of. This  view  of  the  question  is  clearly  and  forcibly  pre- 
sented by  the  Supreme  Court  of  Louisiana  in  the  case  of 
St/de  and  another  v.  The  Planters^  Bank  of  Mississippi^  8  Rob. 
(La.),  416,  a  case  arising  upon  the  laws  and  charters  now 
under  consideration,  and  in  all  its  features  essentially,  nay, 
miUato  nomine^  literally,  the  same  with  the  present.  It  has 
been  said,  that,  in  the  case  from  8  Robinson,  the  note  was 
made  after  the  enactment  of  tlie  repealing  statute.  I  think 
that  this  statement  is   not  warranted  by  the  statement  of 
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facts  in  that  case.  Certainly  the  reasoning  of  the  court 
rests  on  no  such  h3'^pothe8is,  for  it  covers  the  whole  of  the 
language  and  policy  of  the  statute  of  Mississippi,  and  vindi- 
cates tnem  to  the  utmost  extent.  In  this  case,  the  note  was 
assigned  after  the  enactment  of  the  repealing  law,  and  with 
full  knowledge  thereof,  and  the  assignment  was  an  indepen- 
dent and  posterior  contract  which  the  law  had  forbidden.  The 
question,  then,  as  to  the  validity  of  the  statute  of  Mississippi 
seems  to  resolve  itself  into  this  inquiry, — whether  a  sovereign 
state  of  this  Union  possesses  the  right  within  her  own  terri- 
tory to  regulate  the  formation  of  contracts,  to  define  the 
rights  and  interests  such  contracts  shall  give  to  the  parties 
thereto,  and  to  declare  the  modes  and  extent  in  and  to 
*84n  ^^^^^  these  may  be  enforced  by  her  own  tribunals. 
J  *To  such  an  inquiry  I  can  give  none  but  an  affirmative 
answer ;  and  any  other,  I  feel  assured,  is  not  evoked  either  by 
the  language  or  spirit  of  the  Federal  Constitution,  and  would 
be  highly  unjust  and  inconvenient  with  respect  to  the  states. 

With  regard  to  the  plaintiffs  in  error,  no  injustice  nor  hard- 
ship of  any  kind  is  perceived  in  enforcing  against  them  the 
provisions  of  the  statute  of  1840.  In  the  first  place,  they 
have,  with  full  knowledge  of  the  law,  placed  themselves 
directly  in  the  attitude  of  resistance  thereto ;  ifor  they  have 
entered  into  an  agreement  explicitly  inhibited  upon  grounds 
of  public  policy,  and  this  long  after  such  inhibition  was  pro- 
claimed to  every  person  within  the  state.  In  the  next 
place,  there  surely  can  be  no  merit  in  a  combination,  the 
effects  and  manifest  purposes  of  which  were  to  deny  to  the 
holders  of  the  notes  of  these  banking  corporations  the  power 
of  making  payment  to  them  in  their  own  currency,  and  to 
enable  the  latter  to  seize  or  to  appropriate  to  themselves  or 
their  favorites  the  substance  of  those  very  note-holders  to 
whom  such  right  of  payment  was  denied.  A  proceeding  thus 
subversive  of  justice  hfis  not  been  heretofore  sanctioned  by 
this  court,  and  in  one  instance  has  been,  to  a  certain  extent, — 
indeed,  as  I  think,  to  the  whole  length  of  the  present  case, — 
directly  condemned.  The  case  of  the  United  /States  v.  Robert- 
son^ 6  Pet.,  641,  was  a  case  in  which  a  judgment  had  been 
recovered  by  the  United  States  against  the  Bank  of  Somerset 
for  an  amount  of  money  which  had  been  deposited  by  a  col- 
lector in  that  bank.  By  an  act  of  Congress  of  the  year  18|.8, 
it  was  provided,  that,  in  any  suit  thereafter  instituted  by  tlie 
United  States  against  any  corporate  body  for  the  recovery  of 
money  upon  any  bill,  note,  or  other  security,  it  should  be  law- 
ful to  summon  as  garnishees  the  debtors  of  such  corporation, 
who  were  required  to  state  on  oath  the  amount  in  wjiich  they 
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Btood  indebted  at  the  time  of  serving  such  summons,  for  which 
amount  judgment  should  be  entered  in  favor  of  the  United 
States,  in  the  same  manner  as  if  it  had  been  due  and  owing  to 
the  United   States.     On  the  9th  of  February,  1819,  a  year 
after  the  act  of  Congress  giving  the  remedy  by  attachment  to 
the  United  States,  the  legislature  of  Maryland  passed  an  act 
declaring  that,  in  payment  of  any  debt  due  to  or  judgment 
obtained  by  a  bank  within  that  state,  the  notes  of  such  bank 
should  be  received.     Attachments  were  laid  in  behalf  of  the 
United   States,  after   their  judgment   <igainst   the   Bank   of 
Somerset,  on  debts  in  the  hands  of  various  debtors  to  the 
bank,  and  on  some  of  these  attachments  judgments  had  been 
obtained.     It  was  contended  in  behalf  of  these  garnishees, 
that  they  had  a  right  to  discharge  their  debts  in  the  notes 
of   the   Bank  of   Somerset,  as  well  in  those  cases  in   r«Q4o 
•which  judgment  had  been  obtained  on  attachment  by  ^ 
the  United  States  as  in  those  wherein  there  were  no  judg- 
ments.   Upon  this  question  Chief  Justice  Marshall,  in  deliver- 
ing the  opinion  of  the  court  (p.  659),  remarks,  first,  upon  the 
act  of  Congress  of  1818, — "  That  it  operates  a  transfer  from 
the  bank  to  the  United  States  of  those  debts  which  might  be 
due  from  the  persons  who  should  be  summoned  as  garnishees. 
They  become,  by  the  service  of  the  summons,  debtors  of  the 
United  States,  and  cease  to  be  debtors  of  the  bank.     But  they 
owed  to  the  United  States  precisely  what  they  owed  to  the 
bank,  and  no  more."    2.  "  That  the  act  of  the  legislature  of 
Maryland  of  1819,  so  far  as  respects  debts  on  which  judg- 
ments have  not  been  obtained,  embodies  the  general  and  just 
principles  respecting  effects,  which  are  of  common  application. 
Every  debtor  may  pay  his  creditor  with  the  notes  of  that 
creditor.     They  are  an  equitable  and  legal  tender.     So  far  as 
these  notes  were  in  possession  of  the  debtor  at  the  time  he 
was  summoned  as  garnishee,  they  form  a  counter  claim,  which 
diminishes  the  debt  due   to  the  bank  to  the  extent  of  that 
counter  claim.    But  the  residue  becomes  a  debt  to  the  United 
States,  for  which  judgment  is  to  be  rendered.     May  this  judg- 
ment  be   discharged  by  the    [laper  of   the   bank?     On    this 
subject  the  court  are  divided.     Three  of  the  judges  are  of 
opinion,  that,  by  the  nature  of  the  contract,  and  by  the  opera- 
tioji  of  the  act  of  Maryland  upon  it,  an  original  right  existed 
to  discharge  the  debt  in  the  notes  of  the  bank,  which  original 
right  remains  in  full  force  against  the  United  Stages,  who 
come  in  as  assignees  in  law,  and  not  in  fact,  and  who  must 
therefore  stand  in  the  place  of  the  bank.     Three  of  the  judges 
are  of  opinion,  that  the  right  to  pay  the  debt  in  the  notes  of 
the  bank  does  not  enter  into  the  contract."     May  not  this 
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decision,  I  inquire,  be  considered  as  substantially  covering  the 
whole  ground  of  the  case  before  us?     For,  after  stating  that 
the  garnishees   became  by  the  service  of  the  summons  the 
debtors  of  the  United  States,  and  ceased  to  be  debtors  of  the 
bank,  it  goes  on  to  declare,  that  they  owed  to  the  United  States 
what  they  owed  the  bank,  and  nothing  more ;  that,  by  the  just 
and  general  principles  of  set-off,  every  debtor  may  pay  his 
creditor  with  the  notes  of  that  creditor,  which  as  to  him  are 
an  equitable  and  legal  tender.     And  by  the  unanimous  decla- 
ration of  the  court,  not  until  after  the  claim  against  the  gar- 
nishee was  carried  into  a  judgment,  and  after  the  allowance  of 
all  rights  of  tender  and  set-off  in  the  notes  of  the  bank,  could 
payment  be  coerced  from  him  in  any  other  medium  than  the 
notes  of  the  bank.     One  half  the  court  deemed  the  garnishee, 
even  after  judgment,  entitled  to  the  same  privileges  against 
♦S4S1  *^®  creditor  of  the  bank  which  he  possessed  *again8t 
-'  the  bank  itself.    This  right,  as  between   note-holders 
and  the  assignees  of  a  failing  or  insolvent  bank,  is  fully  sus- 
tained by  the  Court  of  Appeals  of  Maryland  in  the  case  of  The 
Union  Bank  of  Tennessee  v.  Ellicot^  Morris  ^  Gill^  6  Gill  &  J. 
(Md.),  364,  and  in  that  of  The  Bank  of  Maryland  v.  Ruff^  7  Id., 
448,  in  which  last  case  the  authority  of  this  court  is  relied  on. 
But,  at  all  events,  the  principles  of  these  decisions  are  broad 
enough  to  vindicate  the  legislation  of  Mississippi,  and  the  ob- 
jects of  that  legislation,  against  the  imputation  of  oppression 
or  hardship  as  respects  these  plaintiffs,  and  all  who  may  occupy 
a  similar  position,  if  legislation  can  need  vindication  or  apo- 
logy, the  purposes  of  which  are  tj  prevent,  if  possible,  the 
paper  of  these  corporations,  spread  over  the  community  by 
them,  from  utterly  perishing  on  the  hands  of  the  note-holder, 
and  to  disappoint  dishonest  combinations  to  set  the  public 
laws  at  defiance,  and,  further,  to  oppress  and  ruin  the  note- 
holder by  taking  his  property,  and  leaving  him  the  worthless 
and  false  and  simulated  representatives  of  an  equivalent.     I 
am  of  the  opinion,  that  the  judgment  of  the  Supreme  Court 
of  Mississippi  should  iu  both  these  cases  be  affirmed. 

Order. 

The  Planters'  Bank  v.  Sharp  et  al. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  High  Court  of  Errors  and  Appeals  of  the  state 
of  Mississippi,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  High  Court  of  Errors  and  Ap- 
peals in  this  cause  be  and  the  same  is  hereby  reversed,  with 
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costs,  and  that  this  cause  be  and  the  same  is  hereby  remanded 
to  the  said  court,  to  be  proceeded  with  in  conformity  to  the 
opinion  of  this  court,  and  as  to  law  and  justice  shall  appertain. 

Order. 

Baldwin  et  al.  v.  Payne  et  al. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  High  Court  of  Errors  and  Appeals  of  the 
state  of  Mississippi,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  High  Court  of 
Errors  and  Appeals  reversing  the  judgment  of  the  Circuit 
Court  of  Jefferson  county  in  this  cause  be  and  the  same 
is  hereby  reversed,  with  costs,  and  held  as  entirely  void, 
and  that  the  said  judgment  of  the  said  Circuit  Court  of 
Jefferson  county  be  in  all  things  affirmed  and  remain  [-#044 
*in  full  force  and  virtue,  the  said  judgment  of  the  said  *- 
High  Court  notwithstanding ;  and  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  said  High  Court  of  Errors  and 
Appeals,  to  be  proceeded  with  in  conformity  to  the  opinion  of 
this  court,  and  as  to  law  and  justice  shall  appertain. 


<<■  • » 


The  New  Jersey  Steam  Navigation  Company,  Respon- 
dents AND  Appellants,  v.  The  Merchants'  Bank  of 
Boston,  Libellants. 

A  decree  of  the  Circuit  Court  of  Rhode  Island  affirmed,  which  was  a  judg- 
ment upon  a  libel  in  personam  against  a  steamboat  company  for  the  loss  of 
specie  carried  in  their  boat  by  one  of  the  persons  called  **  express  carriers," 
and  lost  by  fire  in  Long  Island  Sound.  ^ 

Admiralty  has  jurisdiction  in  personam  as  well  as  in  remy  over  controversies 
arising  out  of  contracts  of  affreightment  between  New  York  and  Providence. 

The  rights  of  the  shipper  of  the  specie  may  be  controlled  by  a  valid  contract 
between  the  express  carrier  and  steamboat  company. 

^Adhered  TO.    Marewoodv,  Ene-  v.   Taylor,  35  Ark.,  409;    People  ex 

qnist,  23  How.,  488.  Distinguished,  rel.  Ohlen  v.  N.  F.  L,  E.  A  W.  R,  ft. 

New  Orleans  Sc.  R,  R,  Co,  v.  Faler,  Co,,  22  Hun  (N.  Y.),  537;  Nicholas 

58  Miss.,  915.     Foixowed.     Ormsby  v.  JV.  Y.  C,  dk  H,  R,  R,  R,  Co.,  89 

V.    U,   P.    R'y  Co.,  2  McCrary,  54.  N.  Y.,  374;  Railroad  Co,  v.  Barrett, 

Cited.      Bacon    v.     Robertson,     18  36  Ohio  St.,  453;  Black  v.  Goodrich, 

How.,  486;  Garrison  v.  Memphis  Ins,  Transp,  Co.,  55  Wis.,  322.    See  The 

Co,,   19    Id.,    315;    Moore  v.   Amer,  Genessee  Chief  v.  Fitzhugh,  12  How., 

Transp,  Co.,  24  Id.,  38,  39;  Walker  464;  Steamboat  New  World  v.  King, 

V,    Western    Transp,    Co,,  3    Wall.,  16  Id.,   478;   Jackaon  v.    Steamboat 

152;  Railroad  Co,  v.  Lockwood,   17  Magnolia,  20  Id.,  314,  322,  338. 

Id.,  361,  .363;  Bank  of  Kentucky  v.  See  also  Phcenix  Ins.  Co,  v.  Erie 

Adams  Express  Co.,  3  Otto,  188;  In-  <fcc.    Transp.   Co.,  10  Biss.,  28;  The 

9urance  Co.  v.  Railroad  Co.,  14  Id.,  Ilaclji,  16  Fed.  B*»p.,  864. 
155;  H.  c,  1  Flipp.,  250,  256;  Packard 
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New  Jersey  Steam  Navigation  Company  v.  Merchants'  Bank. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  in  the  exercise  of 
admiralty  jurisdiction. 

In  February,  1839,  the  state  of  New  Jei-sey  chartered  a 
company  by  the  name  of  the  New  Jersey  Steam  Navigation 
Company,  with  a  capital  of  five  hundred  thousand  dollai^s,  for 
the  purpose  of  purchasing,  building,  repairing,  and  altering 
any  vessel  or  vessels  propelled  by  steam,  and  in  the  naviga- 
tion of  the  same,  &c.,  &c. ;  under  which  charter  they  became 
proprietors  of  the  steamboat  Lexington. 

On  the  Ist  of  August,  1839,  the  following  agreement  was 
made : — 

"  This  agreement,  made  and  entered  into  this  Ist  day  of 
August,  A.  D.  1839,  in  the  city  of  New  York,  by  William  F. 
Harnden,  of  Boston,  Massachusetts,  on  the  one  part,  and  Ch. 
Overing  Handy,  President  of  the  New  Jersey  Steam  Naviga- 
tion Company,  of  the  other  part,  witnesseth : 

"  That  the  said  William  F.  Harnden,  for  and  in  considera- 
tion of  the  sum  of  two  hundred  and  fifty  dollars  per  month,  to 
be  paid  monthly  to  the  said  New  Jersey  Steam  Navigation 
Company,  is  to  have  the  privilege  of  transporting  in  the 
steamers  of  said  company,  between  New  York  and  Providence, 
via  Newport  and  Stonington,  not  to  exceed  once  o?i  each  day, 
from  New  York  and  from  Providence,  and  as  less  frequently 
as  the  boats  may  run  between  and  from  said  places,  one 
wooden  crate,  of  the  dimensions  of  five  feet  by  five  feet  in 
width  and  height,  and  six  feet  in  length  (contents  unknown), 
until  the  31st  of  December,  A.  D.  1839,  and  from  this  date. 
»oj^r-|  "  The  following  conditions  are  stipulated  and  agreed 
J  to,  as  *part  of  this  contract,  to  wit : — The  said  crate, 
with  its  contents,  is  to  be  at  all  times  exclusively  at  the  risk 
of  the  said  William  F.  Harnden ;  and  the  New  Jersey  Steam 
Navigation  Company  will  not,  in  any  event,  be  responsible, 
either  to  him  or  his  employers,  for  the  loss  of  any  goods, 
wares,  merchandise,  money,  notes,  bills,  evidences  of  debt,  or 
property  of  any  and  every  description,  to  be  conveyed  or 
transported  by  him  in  said  crate,  or  otherwise,  in  any  manner, 
in  the  boats  of  the  said  company. 

"  Further,  that  the  said  Harnden  is  to  attach  to  his  adver- 
tisements, to  be  inserted  in  the  public  prints,  as  a  common 
carrier,  exclusively  responsible  for  his  acts  and  doings,  the 
following  notice,  which  he  is  also  to  attach  to  his  receipts  or 
bills  of  lading,  to  be  given  in  all  cases  for  goods,  wares,  and 
merchandise,  and  other  property  committed  to  his  charge,  to 
be  transported  in  said  crate  or  otherwise : — 
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"*Take  notice. — William  F.  Harn den  is  alone  resjmnsible 
for  the  loss  or  injury  of  any  articles  or  property  committed  to 
his  care ;  nor  is  any  risk  assumed  by,  nor  can  any  be  attached 
to,  the  proprietors  of  the  steamboats  in  which  his  crate  may 
be,  and  is  transported,  in  respect  to  it  or  its  contents,  at  any 
time.' 

"  Further,  that  the  said  Harnden  is  not  to  violate  any  pro- 
visions of  the  post-ofSce  laws,  nor  to  interfere  with  the  New 
Jersey  Steam  Navigation  Company  in  its  transportation  of 
letters  and  papers,  nor  to  carry  any  powder,  matches,  or  other 
combustible  materials  of  any  kind,  calculated  to  endanger  the 
safety  of  said  boats,  or  the  property  or  persons  on  board  of 
them. 

"  And  that  this  contract  may  be  at  any  time  terminated  by 
the  New  Jerse}'  Steam  Navigation  Company,  or  by  the  said 
Harnden,  upon  one  month's  notice  given  in  writing. 

"  Further,  that  a  contract  made  by  the  said  Harnden  with 
the  Boston  and  New  York  Transportation  Company,  on  the 
5th  day  of  July,  A.  D.  1839,  is  hereby  dissolved  by  mutual 
consent. 

''In  witness  whereof,  the  said  William  F.  Harnden  has 
hereunto  set  his  hand  and  seal,  and  the  President  of  the  said 
New  Jersey  Steam  Navigation  Company  has  hereto  affixed  his 
signature  and  the  corporate  seal  of  the  company. 

"  Wm.  F.  Harnden,  [l.  s.] 

Ch.  Overing  Handy,  President, 
"  Sealed  and  delivered  in  presence  of 

ROSWELL  E.  LOCKWOOD." 

It  is  proper  to  remark,  that,  prior  to  the  date  of  this  agree- 
ment, Harnden  had  made  a  similar  one  with  the  Boston  r«Q4g 
and  *New  York  Transportation  Company,  which  became  *- 
merged  in  the  New  Jersey  Steam  Navigation  Company  on  the 
1st  of  August,  1839.  Harnden,  having  begun  to  advertise  in 
the  newspapers  in  July,  1839,  whilst  his  contract  with  the 
Boston  company  was  in  force,  continued  to  use  the  name  of 
that  company  in  the  following  advertisement,  which  was 
inserted  in  two  of  the  Boston  newspapers  until  the  end  of  the 
year  1839: 
**  Boston  and  New  York  Express  Package  Car. — Notice  to 

Merchants,  Brokers,  Booksellers,  and  all  Business  Men. 

"Wm.  P.  Harnden,  having  made  arrangements  with  the 
New  York  and  Boston  Transportation,  and  Stonington  and 
providence  Railroad  Companies,  will  run  a  car  through  from 
Boston  to  New  York,  and  vice  versd^  via  Stonington,  with  the 
mail  train,  daily,  for  the  purpose  of  transporting  specie,  small 
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Eackages  of  goods,  and  bundles  of  all  kinds.  Packages  sent 
y  this  line  will  be  delivered  on  the  following  morning,  at 
any  part  of  the  city,  free  of  charge.  A  responsible  agent  will 
accompany  the  car,  who  will  attend  to  purchasing  goods,  col- 
lecting drafts,  notes,  and  bills,  and  will  transact  any  other 
business  that  may  be  intrusted  to  his  charge. 

"Packages  for  Philadelphia,  Baltimore,  Washington,  New 
Haven,  Hartford,  Albany,  and  Troy,  will  be  forwarded  imme- 
diately on  arrival  in  New  York. 

'*N.  B.  Wm.  F.  Harnden  is  alone  responsible  for  any  loss 
or  injury  of  any  articles  or  propert\  committed  to  his  care , 
nor  is  any  risk  assumed  by,  or  can  any  be  attached  to,  the 
Boston  and  New  York  Transportation  Company,  in  whose 
steamers  his  crates  are  to  be  transported,  in  respect  to  it  or  its 
contents,  at  any  time." 

The  above-mentioned  contract  with  the  New  Jersey  Steam 
Navigation  Company  being  about  to  expire,  Harnden  addressed 
letters,  on  the  7th  and  16th  of  December,  to  the  president, 
expressing  a  desire  to  renew  it,  and,  on  the  31st  of  December, 
received  a  letter  from  Mr.  Handy,  the  president,  renewing  the 
contract  for  one  year  from  the  1st  of  January,  1840. 

The  New  Jersey  Company  also  published  the  following 
notice : — 

^*  Notice  to  Shippers  and  Consignees. 

"All  goods,  freight,  baggage,  bank-bills,  specie,  or  any  other 
kind  of  property,  taken,  shipped,  or  put  on  board  the  steamers 
of  the  New  Jersey  Steam  Navigation  Company,  must  be  at  the 
risk  of  the  owners  of  such  goods,  freight,  baggage,  &c. ;  and 
all  freight  consisting  of  goods,  wares,  and  merchandise,  or  any 
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other  property  landed  from  the  steamers,  if  not  taken 


away  *from  the  wharf  without  delay,  will  be  put  under 
cover  at  the  risk  of  the  owners  of  said  goods,  freight,  baggage, 
&c.,  in  all  respects  whatsoever." 

The  bills  of  lading,  or  receipts  given  by  the  company,  were 
in  the  following  form : — 

*'  New  Jersey  Steam  Navigation  Company. 
"  Received  of  on  board  the  steamer 

master 
marked  and  numbered  as  in  the  margin,  to  be  transported  to 

and  there  to  be  delivered  to 
or  assigns,  danger  of  fire,  water,  break- 
age, leakage,  and  all  other  accidents  excepted;  and  no  package 
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whatever,  if  lost,  injured,  or  stolen,  to  be  deemed  of  greater 
value  than  two  hundred  dollars. 

"Freight  as  customary  with  the  steamers  on  this  line. 

"N.  B.  The  company  are  to  be  held  responsible  for  ordinary 
care  and  diligence  only  in  the  transportation  of  merchandise, 
and  other  property,  shipped  or  put  on  board  the  boats  of  this 
line. 

"Dated  at  the  18 

"  (Contents  unknown.)  *' 

In  January,  1840,  Mr.  Harnden  received  from  the  Merchants' 
Bank  in  Boston  a  large  amount  of  checks  and  drafts  upon  New 
York,  which  he  was  to  collect  in  specie,  and  transmit  the 
proceeds  to  Boston. 

On  the  18th  of  January,  1840,  the  sum  of  eighteen  thousand 
dollars,  in  gold  and  silver  coin,  was  shipped  by  William  F. 
Harnden,  and  received  on  board  of  the  steamboat  Lexington, 
said  boat  being  the  property  of  the  New  Jersey  Steam  Naviga- 
tion Company,  and  employed  in  making  regular  trips  between 
New  York  and  Stonington  in  Connecticut.  The  shipment  was 
made  at  New  York.  The  boat  left  New  York  about  half  past 
four  o'clock  in  the  afternoon,  and  in  the  course  of  a  few  hours 
a  fire  broke  out,  which  totally  destroyed  the  boat,  the  lives  of 
nearly  all  the  passengers  and  crew,  and  the  property  on  board. 
The  money,  amongst  the  other  property,  was  lost.  As  the 
circumstances  under  which  the  loss  took  place  were  much 
commented  on  in  the  argument,  it  may  be  proper  to  insert  the 
narrative  of  Stephen  Manchester,  the  pilot,  who  was  examined 
as  a  witness : — 

"To  the  third  interrogatory  he  saith: — She  was  near 
Huntington  lighthouse,  some  four  miles  east  of  the  light, 
and  between  forty  and  fifty  miles  from, New  York.  It  r«Q  .o 
was  about  *half  past  seven  o'clock  in  the  evening.  *■ 
I  know  the  hour,  because  we  always  take  down  on  a  slate  the 
hour  that  we  pass  every  lighthouse.  This  was  the  business 
of  the  pilot.  I  was  in  the  wheel-house  when  I  heard  that  the 
boat  was  on  fire.  Some  one  came  to  the  wheel-house,  and 
told  the  wheel-man  and  myself  that  the  boat  was  on  fire.  I 
stepped  out  of  the  wheel-house  and  went  up  to  the  smoke- 
pipe.  I  saw  the  fire  blazing  up  through  the  promenade  deck, 
around  the  smoke-pipe.  The  promenade  deck  was  on  fire, 
and  was  blazing  up  two  or  three  feet.  I  looked  down  a  scut- 
tle which  went  through  the  promenade  deck,  and  which  was 
about  three  or  four  feet  on  the  larboard  side,  a  little  abaft  of 
the  smoke-pipe ;  it  was  not  exactly  abreast  of  it  or  abaft  of 
it,  but  quartering.     The  scuttle  led  down  between  the  after 
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part  of  the  boiler  and  the  forward  part  of  the  engine.  In 
looking  through  the  scuttle  I  saw  blaze  and  smoke,  as  if  she  was 
on  fire  there.  I  can't  sav  whether  or  not  the  main  deck  was 
on  fire  at  that  time.  I  next  returned  to  the  wheel-house,  and 
hove  the  wheel  hard  over  a-port,  which  would  sheer  the  boat 
to  the  southward,  for  the  purpose  of  running  the  boat  ashore 
to  the  nearest  land,  which  was  Long  Island  shore.  Just  as  I 
got  the  wheel  hove  a-port,  Captain  Childs  came  in  and  put 
his  hand  on  the  spoke  of  the  wheel.  As  he  took  hold  of  the 
wheel,  the  starboard  wheel-rope  gave  way.  Within  an  instant 
from  that  time,  the  smoke  broke  into  the  wheel-house,  so  that 
we  were  obliged  to  leave  it.  Captain  Childs  went  out  of  the 
wheel-house  and  went  aft,  and  I  did  not  see  anything  of  him 
after  that.  I  then  stepped  out,  and  called  to  some  of  our 
people  on  the  forecastle  to  get  out  the  fire-engine.  They  got 
it  out.  I  then  told  them  to  get  out  the  hose  and  fire-buckets. 
The  fire  then  spread  so  between  decks  that  they  could  not  get 
at  the  hose  or  buckets.  I  then  went  to  the  life-boat,  and 
found  some  men  there  casting  off  the  lashings  with  which  she 
was  fastened  to  the  promenade  deck.  I  caught  hold  of  the 
lashings,  and  told  them  not  to  cast  them  off  till  we  had 
attached  a  hawser  to  the  boat.  I  sang  out  to  some  one  on 
the  forecastle  to  pass  up  a  hawser  to  attach  to  the  boat,  which 
was  done.  I  then  told  them  to  take  the  hawser  attached  to 
the  boat,  and  to  fasten  it  to  the  forward  part  of  the  steamer. 
The  fire  then  was  burning  up  through  the  deck  and  around 
the  life-boat,  and  I  cut  the  lashings,  and  told  the  men  to  throw 
the  boat  overboard ;  I  then  jumped  down  on  to  the  forward 
deck,  caught  hold  of  the  hawser,  and  found  that  it  was  not 
made  fast  to  the  steamboat,  as  directed.  I  found  the  boat  was 
getting  away  from  us,  and  I  sang  out  to  the  people  about 
there  to  hang  on  to  the  hawser,  or  we  should  lose  her.  They 
it^QAQi  ^ct  S^  ^f  tJi®  hawser,  one  after  another,  until  they  let 
J  the  boat  *go.  The  promenade  deck  was  at  that  time 
all  of  a  blaze  to  the  bulkhead.  It  was  about  fifteen  or  twenty 
minutes  after  I  first  heard  of  the  fire  that  the  life-boat  was 
let  go.  The  life-boat  was  somewhat  burnt  before  she  was 
thrown  over.  The  next  thing  I,  with  the  others  on  the  fore- 
castle did,  was  to  empty  the  baggage-cars,  and  attach  lines  to 
them,  and  throw  them  overboard  for  any  one  to  save  himself 
that  could.  Some  of  those  on  the  forecastle  drew  water  with 
what  buckets  we  had,  and  threw  it  on  the  fire.  I  then  took 
the  fiag-staff  and  another  spar  that  we  had  knocked  off  the 
bulwarks,  and  fastened  them  to  those  two  spars  to  make  a 
raft  to  get  on  to.  I  threw  the  raft  overboard,  and  several 
piersous,  some  two  or  three,  got  on  to  it;  but  it  was  not  baoy- 
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ant  enough  to  hold  them  up.  That  was  all  we  could  do, 
excepting  to  throw  water,  which  we  did  as  long  as  we  could. 
The  boat  was  then  nearly  burnt  to  the  water's  edge,  and  the 
forward  deck  was  burnt  and  had  fallen  in.  We  then  got  cor- 
nered up  so  that  we  had  no  chance  to  throw  water,  and  were 
obliged  to  leave  the  boat  to  burn.  Those  left  on  the  fore- 
castle, some  eight  or  ten  in  number,  then  asked  me  what  they 
could  do  to  save  themselves.  I  then  told  them  that  I  saw  no 
chance ;  that  we  had  done  all  that  we  could  do.  We  then 
began  to  get  overboard ;  some  hung  on  to  the  crates  at  the 
forward  part  of  the  boat,  and  some  got  on  to  the  guard.  I 
got  down  on  to  the  raft  I  have  before  mentioned.  I  found  it 
sinking  under  me,  and  I  lifted  myself  up  again  by  a  piece  of 
rope  which  I  had,  and  which  I  whipped  over  a  spike.  Then  I 
jumped  from  the  raft  on  to  the  piece  of  guard ;  and  from  this 
guard  I  got  on  to  a  bale  of  cotton.  I  found  a  man  by  the 
name  of  McKinney  on  the  bale.  After  I  had  got  on,  a  man 
standing  on  this  piece  of  guard  asked  if  there  was  room  on 
the  bale  of  cotton  for  another  man.  I  made  him  no  answer. 
He  jumped  to  get  on  to  it,  and  in  doing  so  knocked  off  Mc- 
Kinney. I  hauled  McKinney  on  to  the  bale  again,  and  the 
man  returned  to  the  guard.  I  found  the  bale  was  lashed  to 
this  piece  of  guard,  and  I  took  my  knife  and  cut  away  the 
lashings ;  I  took  up  a  piece  of  board  which  was  floating  by, 
and  shoved  the  bale  clear  of  the  guard,  and  let  it  drift  down 
the  Sound  before  the  wind.  McKinney  froze  to  death  about 
daylight  the  next  morning,  and  fell  off  the  bale.  Between 
eleven  and  twelve  o'clock  the  next  day,  I  was  picked  up  by 
the  sloop  Merchant,  Captain  Meeker.  When  I  first  heard 
that  the  boat  was  on  fire,  I  had  been  in  the  wheel-house,  after 
taking  my  tea,  for  about  twenty-five  or  thirty  minutes." 

On  the  10th  of  February,  1842,  the  Merchants'  Bank  filed 
a  libel  in  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Rhode  Island,  against  the  New  Jersey  Steam  r«QCA 
Navigation  *Company,  as  the  owners  of  the  Lexington,  '■ 
for  "  a  cause  of  bailment,  civil  and  maritime."  As  the  libel 
is  not  long,  and  the  circumstances  of  this  case  are  peculiar, 
it  is  deemed  proper  to  insert  it. 

"  To  the  Honorable  John  Pitman,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Rhode 
Island. 

"  The  libel  and  complaint  of  the  President,  Directors,  and 
Company  of  the  Merchants'  Bank  of  Boston,  a  corporation 
incorporated  by  the  legislature  of  the  Cumniouwealtli  of  Mas- 
sachusetts, against  the  New  Jersey  Steam  Navigation  Com 
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pany,  a  corporation  incorporated  by  the  legislature  of  the  state 
of  New  Jersey,  owners  of  the  steamboat  Lexington,  for  a  cause 
of  bailment,  civil  and  maritime  : 

"  And  thereupon  the  said  President,  Directors  and  Company 
of  the  Merchants'  Bank  of  Boston  do  allege  and  articuljitely 
propound  as  follows: — 

'•  First.  That  the  respondents,  in  the  month  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty, 
were  common  carriers  of  merchandise  on  the  high  seas  from 
the  city  of  New  York,  in  the  state  of  New  York,  to  Stoning- 
ton,  in  the  state  of  Connecticut,  and  were  then  owners  of  the 
steamboat  Lexington,  then  lying  at  the  port  of  New  York,  in 
the  state  of  New  York,  and  which  vessel  was  then  used  by  the 
respondents  as  common  carriers,  as  aforesaid,  for  the  transpor- 
tation of  goods,  wares,  and  merchandise  on  the  high  seas  from 
the  said  port  of  New  York  ta  the  said  port  of  Stonington,  in 
the  state  of  Connecticut. 

^^  Second.  That  the  complainants,  on  the  high  seas,  and 
within  the  ebb  and  flow  of  the  tide,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this 
court,  on  the  thirteenth  day  of  January,  A.  D.  1840,  contracted 
with  the  respondents  for  the  transportation,  by  water,  on  board 
of  the  said  steamboat  Lexington,  from  the  said  port  of  New 
York  to  the  said  port  of  Stonington,  of  certain  gold  coin, 
amounting  to  fourteen  thousand  dollars,  and  of  certain  silver 
coin,  amounting  to  eleven  thousand  dollars,  to  the  libellants 
belonging ;  and  the  said  respondents  then  and  there,  for  a  rea- 
sonable hire  and  reward,  to  be  paid  by  the  libellants  therefor, 
contracted  with  the  libellants  that  they  would  receive  said 
gold  coin  and  silver  coin  on  board  of  the  said  steamboat  Lex- 
ington, and  transport  the  same  therein  on  the  high  seas  from 
said  New  York  to  said  Stonington,  and  safely  deliver  the  same 
to  the  libellants. 

«oc-i-|  *' Third.  That  the  libellants,  on  the  said  thirteenth 
J  day  of  *  January,  A.  d.  1840,  at  said  New  York,  delivered 
to  the  said  respondents  on  board  of  the  said  steamboat  Lex- 
ington, then  lying  at  said  New  York,  and  within  the  ebb  and 
flow  of  the  tide,  and  within  the  aduiiralty  and  maritime  juris- 
diction of  the  United  States  and  of  this  court,  and  the  respon< 
dents  then  and  there  received  on  board  of  said  steamboat  the 
said  gold  coin  and  silver  coin,  for  the  purpose  of  transporting 
the  same  by  water  on  the  high  seas  from  said  New  York  to 
said  Stonington,  and  to  deliver  tiie  same  to  the  libellants  as 
aforesaid. 

'•Fourth.     That  the  steamboat  Lexington  sailed  from  said 
port  of  New  York,  with  the  said  gold  coin  and  silver  coin  on 
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board,  on  said  thirteenth  day  of  January,  A.  D.  1840,  and 
bound  to  said  port  of  Stonington ;  yet  the  respondents,  their 
officera,  servants,  and  agents,  so  carelessly  and  improperly 
stowed  the  said  gold  coin  and  silver  coin,  and  the  engine,  fur- 
nace, machinery,  furniture,  rigging,  and  equipments  of  the 
said  steamboat  were  so  imperfect  and  insufficient,  and  the  said 
respondents,  their  officers,  servants,  and  agents,  so  carelessly, 
improperly,  and  negligently  managed  and  conducted  the  said 
steamboat  Lexington  during  her  said  voyage,  that,  by  reason 
of  such  improper  stowage,  imperfect  and  insufficient  engine, 
furnace,  machinery,  furniture,  rigging,  and  equipments,  and 
of  such  careless,  improper,  and  negligent  conduct,  the  said 
steamboat,  together  with  the  said  gold  coin  and  silver  coin  to 
the  libellants  belonging,  were  destroyed  by  fire  on  the  high 
seas,  and  wholly  lost. 

"  Fifth.  That  by  reason  of  the  destruction  of  the  said 
steamboat  Lexington,  and  of  the  said  gold  coin  and  silver 
coin,  the  libellants  have  sustained  damage  to  the  amount  of 
twenty-five  thousand  dollars. 

"  Sixth.  That  the  said  New  Jersey  Steam  Navigation  Com- 
pany are  possessed  of  certain  personal  property  within  the  said 
Rhode  Island  district,  and  within  the  ebb  and  flow  of  the  sea, 
and  within  the  maritime  and  admiralty  jurisdiction  of  this 
court,  to  wit,  of  the  steamboat  called  the  Massachusetts,  her 
tackle,  apparel,  furniture,  and  appurtenances,  and  of  other 
personal  property. 

*'*'  Seventh.  That  all  and  singular  the  premises  are  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  this  court, 
in  verification  whereof,  if  denied,  the  libellants  crave  leave  to 
refer  to  the  depositions  and  other  proof  to  be  by  them  exhibited 
in  the  cause.  Wherefore,  the  libellants  pray  that  process,  in 
due  form  of  law,  according  to  the  course  of  admiralty  and  of 
this  court  in  causes  of  admiralty  and  maritime  jurisdiction, 
may  issue  against  the  respondents,  and  against  the  said  steam- 
boat Massachusetts,  her  tackle,  apparel,  furniture,  and  r^toco 
appurtenances,  *or  any  other  property  to  the  respon-  *- 
dents  belonging  within  the  said  Rhode  Island  district ;  and 
that  the  said  property,  or  any  part  thereof,  may  be  attached 
and  held  to  enforce  the  appearance  of  the  respondents  in  this 
court,  to  answer  the  matters  so  articulately  propounded,  and 
to  answer  the  damages  which  may  be  awarded  to  the  libel- 
lants for  the  causes  aforesaid ;  and  that  this  court  would  be 
pleased  to  pronounce  for  the  damages  aforesaid,  and  to  decree 
such  damages  to  the  libellants  as  shall  to  law  and  justice 
appertain." 

On  the  same  day,  a  monition  and  attachment  were  issued, 
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directing  the  steamboat  Massachusetts,  her  tackle,  apparel, 
furniture,  and  appurtenances,  or  any  other  property  to  the 
respondents  belonging,  within  the  Rhode  Island  district,  to  be 
attached.     All  of  which  was  done. 

In  May,  1842,  the  respondents  filed  their  answer,  which  is 
too  long  to  be  inserted.     The  substance  of  it  was, — 

1st.  They  admitted  the  ownerahip  of  the  Lexington,  and 
her  being  used  for  the  transportation  of  passengers,  goods, 
wares,  and  merchandise  between  New  York  and  Stonington. 

2d.  They  denied  any  contract  whatever  w^ith  the  libellants. 

3d.  They  denied  that  the  libellants  ever  shipped,  or  that  the 
respondents  received  from  the  libellants,  any  gold  and  silver 
coin  whatever. 

4th.  They  asserted  that  whatever  goods  were  received  on 
board  the  Lexington  were  received  under  the  advertisements 
and  notices  mentioned  in  a  previous  part  of  this  statement. 

6th.  That  the  usage  and  custom  of  the  company  was  to  be 
held  responsible  for  ordinary  care  and  diligence  only ;  and 
that  this  usage,  being  well  known  to  the  libellants,  constituted 
a  part  of  the  contract  of  shipment. 

6th.  That  the  bill  of  lading,  heretofore  mentioned,  was  a 
copy  of  all  the  bills  of  lading  given  by  the  company,  which 
was  well  known  to  the  libellants. 

7th.  That  the  notice  above  mentioned  was  posted  up  on 
board  the  steamboat,  and  on  the  wharf,  and  in  the  office  of  the 
company,  of  which  facts  the  libellants  were  informed. 

8th.  That  the  Lexington  was  accidentally  destroyed  by  fire. 

9th.  They  denied  that  the  cotton  was  improperly  stowed ; 
that  the  engine,  machinery,  &c.,  were  imperfect  and  insuffi- 
cient; that  the  officers  carelessly,  improperly,  or  negligently 
managed  the  boat ;  or  that  by  reason  of  these  things  the  boat 
was  lost.  The  contrary  of  all  these  things  was  averred ;  and 
they  further  averred,  that  they  had  complied  with  the  requisi- 
tions of  the  act  of  Congress  passed  on  the  7th  of  July,  18»38. 
*35^1  *^^  verification  of  this  last  averment,  they  filed  the 
J  inspection  certificate,  dated  on  September  23d,  1839. 

On  the  18th  of  October,  1842,  the  District  Court  pronounced 
a  pro  forma  decree,  dismissing  the  libel  with  costs,  from  which 
an  appeal  was  taken  to  the  Circuit  Court. 

Under  the  authority  of  the  Circuit  Court,  commissions  to 
take  testimony  were  issued,  under  which  a  vast  mass  of 
evidence  was  taken  on  both  sides. 

The  libellants  offered  evidence  to  prove  the  following  posi- 
tions:— that  the  furnaces  were  unsafe  and  insufficient;  thao 
there  was  no  proper  casing  to  the  steam-chimney,  nor  any  safe 
lining  of  the  deck  where  the  clamney  passed  through ;  that 
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dry  pine  wood  was  habitually  kept  in  a  very  exposed  situation  ; 
that,  especially,  there  was  a  very  improper  stowage  or  disposi- 
tion of  the  cargo  on  board,  considering  what  that  cargo  was ; 
that  the  boat  had  no  tiller  chain  or  rope,  such  as  the  act  of 
Congress,  as  well  as  common  prudence,  required ;  that  there 
were  on  board  no  fire-buckets,  properly  prepared  and  fitted 
with  heaving-lines ;  that  the  fire-engine  was  in  one  part  of  the 
boat,  while  the  hose  belonging  to  it  was  kept  or  left  in  another, 
and  where  it  was  inaccessible  when  the  fire  broke  out ;  and 
that  in  other  respects  the  respondents  were  guilty  of  negli- 
gence the  more  culpable,  as  the  same  boat  had  actually  taken 
fire  in  her  last  preceding  voyage,  and  no  measure  of  caution 
had  been  taken  to  prevent  a  recurrence  of  the  accident. 

The  respondents,  on  the  contrary,  offered  evidence  to  rebut 
that  adduced  in  support  of  the  above,  and  particularly  that  the 
boat,  hull,  engine,  boiler,  and  general  equipment  were  good ; 
that  the  most  experienced  men  had  been  employed,  without 
regard  to  expense,  in  putting  her  into  complete  order ;  that 
she  had  a  captain,  pilot,  and  crew  equal  to  all  ordinary  occa- 
sions, and  that  respondents  were  not  liable  if  they  did  not 
prove  fit  for  emergencies  which  might  appall  the  stoutest ; 
that  the  boat  was  well  found  in  tool-chests ;  that  there  were 
on  board  a  suction-hose,  fire-engine,  and  hose,  as  required  by 
the  act  of  Congress ;  that  they  were  stowed  in  a  proper  place ; 
that  sufficient  reasons  were  shown  why  they  were  not  available 
at  the  fire ;  that  there  were  three  dozen  and  a  half  of  fire- 
buckets  on  board ;  that  the  steering  apparatus  was  good ;  that 
the  loss  of  the  boat  did  not  result  from  her  not  having  ^^  iron 
rods  and  chains  *'  instead  of  "  wheel  or  tiller  ropes ;  "  that  the 
parting  of  the  wheel-ropes,  if  occasioned  by  the  fire,  did  not 
contribute  at  all  to  her  loss. 

At  November  term,  1843,  the  cause  came  on  to  be  heard 
before  the  Circuit  Court,  when  the  court  pronounced  the  fol- 
lowing decree : 

^'  This  cause  came  on  to  be  heard  upon  the  libel,  the  r«Qff4 
answer  *of  the  respondents,  and  testimony  in  the  case.   *- 
The  respondents  submitted  to  a  decree. 

'^  Wbereupoii  it  is  ordered,  adjudged,  and  decreed,  that'  the 
said  libellants  luive  and  recover  of  the  said  respondents  the 
sum  of  twenty-two  thousand  two  hundred  and  twenty-four 
dollars,  and  costs  of  suit,  and  that  execution  issue  therefor 
according  to  the  course  of  the  court."    . 

An  appeal  from  this  decree  brought  the  case  up  to  this 
court. 

It  was  argued  by  Mr.  Ames  and  Mr.  Whipple^  for  the  plain 
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tiffe  in  error,  and  Mr.  R:  W,  Greene  and  Mr.  Webster,  for  the 
defendants.  The  arguments  extended  over  a  wide  field,  and 
it  is  impossible  to  give  them  in  extenso.  All  that  can  be  done 
will  be  to  place  before  the  reader  the  leading  views  of  the 
respective  counsel,  and  the  reasons  in  support  of  them. 

The  brief  filed  by  Mr.  Ames  and  Mr.  Whipple  appears  to 
contain  these  views  and  authorities.     It  was  as  follows: 

The  libel,  after  stating  that  the  respondents,  as  common 
carriers  of  merchandise  from  the  city  of  New  York  to  Ston- 
ington,  in  the  state  of  Connecticut,  were  owners  of  the  steam- 
boat Lexington,  used  by  them  for  carrying  on  their  said 
business,  states,  in  articles  second  and  third : — 

"  Second.  That  the  complainants,  on  the  high  seas,  and 
within  the  ebb  and  flow  of  the  tide,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this 
court,  on  the  18th  day  of  January,  a.  d.  1840,  contracted  with 
the  respondents  for  the  transportation  by  water,  on  board  of 
the  said  steamboat  Lexington,  from  the  said  port  of  New  York 
to  the  said  port  of  Stonington,  of  certain  gold  coin  amounting 
to  fourteen  thousand  dolhirs,  and  of  certain  silver  coin  amount- 
ing to  eleven  thousand  dollars,  to  the  libellants  belonging ; 
and  the  said  respondents,  then  and  there,  for  a  reasonable  hire 
and  reward,  to  be  paid  by  the  libellants  therefor,  contracted 
with  the  libellants  that  they  would  receive  said  gold  and 
silver  coin  on  board  of  the  said  steamboat  Lexington,  and 
transport  the  same  therein,  on  the  high  seas,  from  said  New 
York  to  said  Stonington,  and  safely  deliver  the  same  to  the 
libellants. 

"  Third.  That  the  libellants,  on  the  said  13th  day  of  Janu- 
ary, A.  D.  1840,  at  said  New  York,  delivered  to  the  said  re- 
spondents, on  board  of  the  said  steamboat  Lexington,  then 
lying  at  said  New  York,  and  within  the  ebb  and  now  of  the 
tide,  and  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States  and  of  this  court,  and  the  respondents  then 
and  there  received  on  board  of  said  steamboat,  the  said  gold 
^nqr  r-i  colu  aud  sUvcr  coin,  for  the  purpose  of  transporting  the 
-I  same  by  *water,  on  the  high  seas,  from  said  New  York 
to  said  Stonington,  and  to  deliver  the  same  to  the  libellants* 
as  aforesaid." 

The  libel  then  proceeds  to  state  the  loss  of  the  Lexington, 
whilst  on  her  voyage  from  New  York  to  Stonington,  on  the 
13th  of  January,  1840,  and  of  the  gold  and  silver  coin  on 
board,  by  fire,  and  attributes  the  loss  to  the  improper  stowage 
of  the  gold  and  silver  coin,  the  imperfect  and  insufficient 
engine,  furnace,  machinery,  furniture,  rigging,  aud  equip* 
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ments  of  the  boat,  and  her  careless,  improper,  and  negligent 
management  and  conduct  by  the  officers,  servants,  and  agents 
of  the  respondents ;  and  by  reason  thereof  claims  damages  to 
the  amount  of  twenty-five  thousand  dollars. 

The  proceeding  is  in  personam^  the  process  being  a  warrant 
of  attachment  and  monition,  both  the  attachment  and  moni- 
tion being  special. 

The  appellants  contend  that  the  decree  of  the  Circuit  Court 
for  the  Rhode  Island  district  should  be  reversed,  and  the  libel 
dismissed,  on  the  following  grounds : — 

First.  That  the  contract  set  forth  in  the  libel,  and  claimed 
to  be  proved,  and  for  breach  of  which  damages  are  sought 
therein, — to  wit,  a  contract  to  carry  the  gold  and  silver  coin 
of  the  libellants,  in  the  steamboat  of  the  respondents,  from 
the  city  of  New  York  to  Stonington,  in  the  state  of  Connecti- 
cut,— ^is  not  a  contract  within  the  admiralty  and  maritime 
jurisdiction  of  the  courts  of  the  United  States ;  and  hence 
that  this  court,  sitting  as  a  court  of  admiralty,  has  no  juris- 
diction of  this  cause. 

Second.  That,  in  fact,  the  libellants  did  not  deliver  to  the 
respondents,  and  the  respondents  did  not  receive  from  the 
libellants,  the  said  gold  and  silver  coin  to  carry,  but  that  the 
contract  of  the  libellants  was  wholly  with  one  William  F. 
Harnden,  a  carrier  and  forwarder  on  his  own  account  and  risk, 
and  as  such  contracted  with  and  paid  by  the  libellants ;  and 
hence,  that  if  the  libellants  have  any  cause  of  action  for  the 
loss  of  their  said  coin,  it  is  against  Harnden,  and  not  against 
the  respondents,  there  being  no  i)nvity  of  contract  between 
the  libellants  and  respondents. 

Third.  That  if,  in  their  own  name,  which  we  deny,  the 
libellants  could  pursue  the  respondents,  it  could  only  be  by 
virtue  of  and  under  the  contract  of  Harnden  and  the  respond- 
ents, for  the  transportation  on  board  of  the  boats  of  the 
respondents  of  Harnden's  express  crate ;  and  that,  by  virtue 
of  this  contract,  Harnden  was  the  insurer  of  his  own  crate, 
whilst  on  board  the  respondents'  boats,  using  said  boats  as 
his  own. 

Fourth.  That  although,  under  these  circumstances,  r«qcf( 
we  cannot  *be  liable  for  any  degree  of  negligence,  or  ^ 
for  want  of  sufficiency  in  our  boat  and  equipments,  to  the 
libellants,  with  whom  we  did  not  contract,  and  for  whom  we 
did  not  carry,  we  deny,  as  a  matter  of  fact,  the  charge  made 
against  us  in  the  libel  iii  this  respect,  and  contend  that  our 
boat  was  stanch  and  strong,  and  well  equipped,  and  that  her 
loss  by  fire  was  not  occasiojied  by  any  deficiency  in  her  equip* 
ments,  or  any  unskilfulness  or  negligence  in  her  conduct. 
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First  point.  We  say  that  this  court,  as  a  court  of  admi* 
ralty,  has  no  jurisdiction  of  the  contract  set  forth  in  the  libel, 
— a  carrying  contract,  stated  and  claimed  to  have  been  made 
in  the  city  and  within  the  body  of  the  county  of  New  York, 
and  to  be  performed  by  the  respondents  by  a  trip  of  their 
boat,  in  which  she  passed  round  the  head  of  New  York  har- 
bor, up  the  East  River,  through  a  portion  of  Long  Island 
Sound,  to  Stonington,  infra  fauces  terrce^ — ^land-locked  the 
whole  way. 

It  is  well  settled  that  this  court  will  judicially  notice  geo- 
graphical facts  relating  to  causes  before  them.  In  United 
States  V.  La  Vengeance^  8  Dall.,  297,  this  court  took  judicial 
notice  of  the  position  of  Sandy  Hook.  See,  too.  The  Apollonj 
9  Wheat.,  374.  In  Steamboat  Jefferson^  10  Id.,  428,  and  in 
Peyroux  v.  Howard^  7  Pet.,  342,  this  court  took  judicial  notice 
of  the  fact  that  the  tide  ebbed  and  flowed  at  New  Orleans. 

The  general  question  of  the  jurisdiction  of  the  courts  of  the 
United  States  as  courts  of  admiralty,  and  especially  in  relation 
to  contracts,  has  been  much  discussed  ;  and  we  refer  the  court, 
for  the  general  learning  and  argument  upon  this  subject,  to 
the  late  Judge  Winchester's  opinion  in  The  Sandwich,  1  Pet., 
Adm.,  233,  w. ;  Hall's  Adm.  Pr.,  Introduction ;  and  to  the 
opinions  of  the  late  Mr.  Justice  Story,  in  De  Lovio  v.  Boit^  2 
Gall.,  398,  &c.,  and  The  Schooner  Volunteer^  1  Sumn.,  550,  in 
which  a  very  enlarged  admiralty  jurisdiction  is  contended  for; 
and  to  the  very  able  and  critical  opinions  of  Mr.  Justice  John- 
son, late  of  this  court,  in  Ramsay  v.  Allegre^  12  Wheat.,  611 ; 
and  of  Mr.  Justice  Baldwin,  late  of  this  court,  in  Bahis  v.  The 
Schooner  James  and  Catharine^  1  Baldw.,  544;  and  to  1  Kent 
Com.,  367-377,  5th  ed.,  where  a  very  restricted  jurisdiction 
over  contracts  is  held  to  have  been  given,  to  the  courts  of  the 
United  States  by  the  provisions  of  the  Constitution. 

Upon  this  subject,  and  in  relation  to  the  case  at  bar,  we 
submit  to  the  court  the  following  points  and  considerations : 

The  Constitution  of  the  United  States  provide??,  article  3, 
sec.  2,  that  ^^  the  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  Constitution,  the  laws  of 
^^c^-i  the  United  States,  and  the  treaties  made,  or  which  shall 
J  be  made,  *under  their  authority ;  to  all  cases  affecting 
ambassadors,  otiier  public  ministers,  and  consuls;  to  all  cases 
of  admiralty  and  maritime  jurisdiction ;  to  controversies  to 
which  the  United  States  shall  be  a  party;  to  controversies 
between  two  or  more  states,  between  citizens  of  different 
states,  between  citizens  of  the  same  state  claiming  lands  under 
grants  of  different  states,  and  between  a  state,  or  the  citizens 
thereof,  and  foreign  states,  citizens,  or  subjects." 
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By  this  clause,  the  judicial  power  of  the  United  States  is  to 
extend  to  "  all  cases  of  admiralty  and  maritime  jurisdiction  ;  " 
and  whether,  considering  the  letter  of  the  clause,  or  the  nature 
of  the  cases  embraced  in  it,  the  jurisdiction  of  the  courts  of 
the  United  States  is  held  to  be  exclusive.  The  Sandwich^  1 
Pet.,  Adm.,  283,  note  (Judge  Winchester)  ;  Martin  v.  Hunter* % 
Lessee^  1  Wheat.,  333 ;  Bains  v.  Schooner  James  and  Cathor 
vine,  1  Baldw.,  544 ;  1  Kent  Com.,  377,  5th  ed. 

If  this  jurisdiction  be  not  imperatively  exclusive,  by  force 
of  the  Constitution,  it  may,  at  least,  become  exclusive  at  the 
option  of  Congress;  and  hence  the  question  of  its  extent 
becomes  greatly  interesting,  both  as  to  the  jurisdiction  of  the 
states  and  of  the  common  law  ;  or,  in  other  words,  to  the  right 
of  trial  hy  jury. 

The  jurisdiction  is  given  over  "  all  cases^^^  without  reference 
to  the  citizenship  of  the  parties,  which  indicates  the  extent; 
and  it  is  not  given  over  ^^  all  admiralty  and  maritime  cases," 
but  over  "all  cases  of  admiralty  and  maritime  Jurisdiction^'*^ 
which  indicates  the  limit  of  the  jurisdiction. 

The  word  "jurisdiction''  is  necessarily  used  in  direct  ref- 
erence to  some  court,  and  the  reading  of  the. clause,  therefore, 
is,  "all  cases  of  which  admiralty  and  maritime  courts  have 
been  accustomed  to  exercise  jurisdiction  ;  "  the  words  "  admi- 
ralty "  and  "maritime"  being  synonymous, — the  one  describ- 
ing the  jurisdiction  by  the  name  of  the  court,  the  other  by  the 
nature  of  the  causes  tried  in  it. 

The  jurisdiction  of  courts  is  necessarily  a  matter  of  artificial 
law,  dependent  upon  convenience,  circumstances,  policy ;  and 
is  usually  parcelled  out  by  positive  regulations. 

With  regard  to  the  Continental  maritime  courts,  and  the 
courts  of  admiralty  in  England,  this  has  been  especially  the 
case. 

Though  founded  on  the  customs  and  usages  of  the  Medi- 
terranean Sea,  collected  in  the  Consulat,  these  customs  and 
usages  were  adopted  and  modified  to  suit  the  different  coun- 
tries of  Europe,  by  positive  regulation,  and  courts  established 
with  jurisdiction  and  rules  of  decision  marked  out  by  the  code 
of  each  state  or  commercial  city.  Us  et  Ooustumes  de  la  Mer^ 
published  at  Bordeaux,  1681 ;  Sea  Laws,  254-256,  376,  377. 

•Though  some  matters  are  within  the  jurisdiction  of  r^oro 
all  maritime  courts,  yet  it  is  obvious  that  on  a  great  ^ 
variety  of   subjects  the  codes   differ ;  and  that  there  is  no 
universal  maritime  law  fixing  with  precision  the  jurisdiction 
of  courts  of  admiralty  or  maritime  courts. 

To  what  s(mrce,  then,  are  we  to  go  to  ascertain  what  cases 
are  committed  to  the  courts  of  the  United  States  by  the  terms 
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*' cases  of  admiralty  and  maritime  jurisdiction,"  used  in  the 
Constitution  ? 

We  submit,  first,  that  we  are  not  to  go  to  the  codes  or  laws 
of  France,  Spain,  Holland,  the  Hanse  Towns,  &c., — to  coun- 
tries of  the  civil  law, — ^to  ascertain  the  meaning  of  these 
terms,  thus  adopting  a  varying  standard  of  jurisdiction  ;  but, 
as  in  other  cases,  to  the  law  of  the  parent  country,  England, 
— the  country  from  whence  this  was  settled,  and  from  whence 
we  derive,  in  general,  all  our  laws  and  institutions. 

Second.  That,  except  as  a  matter  of  curious  speculation,  it 
is  of  no  importance — to  the  question  before  us  it  is  of  no 
importance — to  ascertain  what  was  anciently  or  originally  the 
jurisdiction  of  the  English  admiralty ;  but  that  the  question 
is,  as  a  matter  of  fact,  what  was  it,  at  earliest,  at  the  settle- 
ment of  the  country,  or,  latest,  at  the  period  of  the  American 
Revolution ;  and  from  the  course  and  practice  of  courts  of 
admiralty  in  this  country,  what  was  understood  to  be  the 
extent  of  admiralty  jurisdiction  at  the  time  of  the  adoption 
of  the  Constitution  of  the  United  States,  when  the  woitls 
referred  to  were  used  in  that  instrument. 

Third.  That,  tp  the  question  before  the  court,  it  is  of  no 
importance,  whether,  in  the  struggle  between  the  courts  of 
common  law  and  admiralty,  the  former,  carrying  out  acts  of 
Parliament,  or,  by  their  own  inherent  power  of  prohibition  to 
inferior  tribunals,  transgressing  their  rightful  jurisdiction, 
restricted  the  jurisdiction  of  the  English  admiralty  within 
narrower  limits  than  it  anciently  or  originally  claimed  and 
exercised ;  so  that,  as  a  matter  of  fact,  it  was  restricted  in  its 
jurisdiction  within  those  limits  at  the  periods  above  referred  to. 

Fourth.  That  it  is  of  no  importance  to  consider  the  ques- 
tion, whether  the  terms  of  the  statutes  of  Richard  II.  render 
them  applicable,  as  statutes,  to  this  country;  inasmuch  as 
they,  with  the  decisions  under  them,  formed  a  part  of  the  law 
of  England,  fixed  the  relative  jurisdiction  of  the  courts  of 
admiralty  and  common  law,  and  had  fixed  it  centuries  before 
the  settlement  of  this  country. 

We  might  with  much  more  reason  contend,  that  the  royal 
order  of  King  Edward  I.  and  his  lords,  and  of  King  Edward 
^orn-i  III.,  and  of  his  solemn  convocation  of  judges,  which 
J  were  intended  *to  restrain  the  courts  of  common  law, 
or  the  inferior  manorial  jurisdictions,  were  of  no  binding 
force  upon  this  country,  as  invasions  of  the  ancient  law  of  Eng- 
land, than  can  be  contended  on  the  other  side,  that  solemn 
acts  of  Parliament,  passed  so  many  yeare  ago,  are  to  be 
disregarded,  as  showing  the  ancient  state  of  the  English  law. 

Fifth.  That  at  the  settlement  of  this  country,  and  at  tba 
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Revolution,  it  is  perfectly  notorious  that  the  courts  of  admi- 
ralty  in  England  not  only  did  not  exercise,  but  did  not  claim 
to  exercise  jurisdiction  over  such  contracts  as  the  one  set 
forth  in  the  libel. 

We  do  not  refer  to  the  claims  of  civilians  in  their  treaties, 
in  which  they  claimed  every  thing  in  general  terms.  Sea 
Laws,  208,  extracts  from  Godolphin's  View  of  the  Admiral's 
Jurisdiction. 

From  such  contracts  as  that  set  forth  in  the  libel,  the  courts 
of  admiralty  were  expressly  excluded  by  the  terms  of  the  acts 
of  Richard  II.,  confirmed  and  explained  by  the  acts  of  Henry 
IV.  and  Elizabeth.  See  Acts ;  Sea  Laws,  229,  234,  235,  and 
in  6  Vin.  Abr.,  520,  521. 

These  acts  were  plainly  and  pointedly  intended  to  restrain 
the  jurisdiction  of  admiralty  on  waters  within  the  body  of  a 
county,  and  especially  within  all  ports  and  havens.  See 
Brownlow,  part  2,  p.  16 ;  Sea  Laws,  338.  See  cases  collected 
in  2  Gall.,  429,  447,  and  6  Vin.  Abr.-,  528-527. 

Dr.  Browne  admits,  what  some  other  civilians  deny,  that 
poi^,  creeks,  and  havens  are  within  the  restraining  acts  of 
Kichard  II.  and  Henry  IV.,  and  that  the  admiralty  jurisdic- 
tion was  excluded  from  these  places  by  those  acts.  2  Bro. 
Civ.  &  Adm.  Law,  92;  3  Dunlap,  33.  See,  too,  opinion  of 
Sir  Chris.  Robinson,  in  The  Public  Opinion,  2  Hagg.  Adm.,  398. 

Indeed,  the  whole  criticism  by  Judge  Story  in  De  Lovio  v. 
BoiU  of   the  decisions  under  the  statutes  of  Richard,  is  in 
tended  to  show  rather  that  they  were  decided  wrongly,  than 
that  they  did   not  decide  that  the  admiraltj*^  had  no  jurisdic- 
tion over  contracts  made  in  ports  and  havens. 

The  undoubted  doctrine  of  the  common  law  courts,  since 
these  statutes  at  least,  has  ever  been,  that  the  jurisdiction  of 
admiralty  over  contracts  is  confined  to  contracts  made  upon 
the  high  sea,  to  be  executed  upon  the  high  sea,  of  matters  in 
their  own  nature  maritime.     2  Gall.,  437. 

One  great  point  of  dispute  between  the  common  lawyers 
and  the  civilians,  in  the  construction  of  the  statutes  of  Rich- 
ard II.,  was  the  meaning  of  the  words  "  things  done  upon  the 
sea,"  in  stat.  13,  Richard  II.,  and  "  things  done  and  arising 
within  the  bodies  of  counties,"  in  stat.  16,  Richard  IL 

*The  civilians,  and  with  them  agrees  Judge  Story,   r#Q^A 
contended  that  the  words  "  things  done  upon  the  sea  "  ^ 
meant  ''  things  done  touching  the  sea;"  i.  e.,  maritime  affairs 
and  transactions.  ' 

They  liken  these  words  to  the  words  of  the  French  ordi- 
nance of  1400,  which  gives  the  admiralty  of  France  **  con- 
noissance  et  jurisdiction  de  tans  les  faits  de  la  mer^'*  &c.,  and 
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fco  the  words  of  tlie  French  ordinance  quoted  by  Selden,  "  pour 
raison  ou  occasion  de  faits  de  la  mer ; "  that  is,  Selden  says, 
**  ab  aliqnam  causam  a  re  maritima  ortam ; "  and  because  "  tons 
les  faits  de  la  mer  "  means  maritime  transaction,  in  the  French 
ordinance,  the  argument  is,  that  the  words  "  choses  faits  8ur 
la  mer''  mean  the  same  thing  in  the  English  statute.  2 
Gall.,  489. 

Unlike  the  French  admiralty  jurisdiction,  the  English  admi- 
ralty jurisdiction,  over  contracts  at  least,  originally  depended 
upon  the  place  where  made  or  transacted;  and  even,  it  would 
seem,  upon  the  occupation  of  the  parties  to  them.  See  Order 
of  King  Edward  I.;  2  Gall.,  402,  n.l6;  Black  Book  of  Admi- 
ralty, quoted  by  Judge  Story,  Id.,  405. 

Sixth.  That,  as  a  matter  of  fact,  the  courts  of  admiralty  in 
this  country,  previous  to  the  adoption  of  the  Constitution  of 
the  United  States,  so  far  as  their  decisions  have  been  consid- 
ered of  value  enough  to  be  published,  never  did  exercise 
jurisdiction  over  contracts  of  the  character  of  that  set  forth 
in  the  libel,  but  held  themselves  confined  to  the  limits  of  the 
jurisdiction  of  the  English  courts  of  admiralty.  Clinton  v. 
Brig  Hannah^  Bee,  419,  decided  by  Judge  Hopkinson  in  17^1; 
Shrewsbury  v.  Sloop  Two  Friends^  Id.,  435,  decided  by  Judge 
Bee  in  1786.  See  also  The  Brig  Eagle^  Bee,  78,  and  Pritch- 
ard  V.  The  Lady  Horatio^  Id.,  168,  the  former  decided  in  1796, 
and  the  latter  in  1800,  after  the  adoption  of  the  Constitution ; 
in  the  latter  of  which,  the  ground  of  the  jurisdiction  of  the 
court  in  the  case  before  it  is  noticed,  and  the  English  cases 
relied  on  and  reviewed. 

Seventh.  The  terms  of  the  commissions  of  courts  of  vice- 
admiralty  in  this  country,  in  former  times,  and  of  the  judges 
of  admiralty  in  Englainl,  afford  no  index  to  the  true  limits  of 
their  jurisdiction.  They  were  mere  matters  of  form,  and  Lord 
Stowell,  speaking  of  his  own  commission  as  judge  of  the  High 
Court  of  Admiralty,  says, — "It  is  universally  known,  that  a 
great  part  of  the  powers  given  by  that  commission  are  totally 
inoperative.*'  The  Apollo^  1  Hagg.  Adm.,  812,  813.  See, 
too,  Schooner  Volunteer,  1  Sumn.,  664,  565. 

Eighth.  No  case  has  yet  been  decided  by  the  Supreme 
Court  of  the  United  States,  affirming  the  admiralty  jurisdiction 
of  the  court  over  a  contract  of  this  character. 
•afill  *The  decisions  of  the  Supreme  Court  upon  the  sub- 
J  ject  of  their  admiralty  jurisdiction  may  be  arranged  in 
four  classes : — 

1.  Cases  of  material  men,  proceeding  in  rem,  for  repairs  done 
or  materials  furnished. 

The  Oeiiera    Smithy  4  Wheat.,  488,  was  the  case  of  a  mate- 
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rial  man  proceeding  in  rem  in  the  domestic  port  of  tlie  sliip. 
The  libel  was  dismissed  upon  the  ground,  that  upon  a  ship,  in 
a  domestic  port,  the  maritime  law  gave  no  lien  for  materials 
found,  &c.,  the  credit  being  personal ;  and  hence,  that  the 
proceeding  in  rem  could  not  be  maintained.  See  the  obiter 
dictum  of  Mr.  Justice  Story  in  this  case,  in  substance,  that,  if 
the  libel  had  been  in  personam^  it  would  have  been  sustained ; 
commented  on  by  Mr.  Justice  Johnson  in  Ramsay  v.  Allegre^ 
12  Wheat.,  611. " 

The  case  of  Peyroux  v.  Howard^  7  Pet.,  324,  was  a  libel  in 
rem  against  a  domestic  vessel  in  the  port  of  New  Orleans, 
brought  by  a  material  man,  to  enforce  a  lien  given  by  the  local 
law  of  Louisiana  in  such  cases. 

These  decisions  conform  to  the  decisions  of  Clinton  v.  Brig 
Hannah^  Shrewshvry  v.  Sloop  Two  Friends^  and  Pritchard  v. 
The  Lady  Horatia^  before  cited  from  Bee,  which  suppose  that 
the  remedy  in  admiralty  depends  upon  the  fact  of  a  lien. 

The  third  resolution  of  the  agreement  of  February  4th,  1632, 
between  the  judges  of  the  King's  Court  of  Westminster  and 
the  judge  of  the  Court  of  Admiralty  and  the  attorney-general, 
concerning  the  jurisdiction  of  the  English  admiralty,  was  in 
these  words: — 

"If  suit  be  in  the  Court  of  Admiralty  for  building,  amend- 
ing, saving,  or  necessary  victualling  of  a  ship,  against  the  ship 
itself,  and  not  against  any  party  by  name,  but  such  as,  for  Ins 
interest,  makes  himself  a  party,  no  prohibition  is  to  be  granted, 
though  they  be  done  within  thf  i  (»iilm."  Dunlap's  Adm.  Prac, 
14;  Hall's  Adm.  Prac,  24,  25,  Introduction. 

In  the  time  of  Charles  I.,  it  seems  that  the  English  admi- 
ralty had  jurisdiction  to  enforce  a  lien  in  favor  of  material 
men,  by  a  proceeding  in  rem.     6  Vin.  Abr.,  527. 

2.  Cases  of  possessory,  and,  perhaps,  petitory  suits  concern- 
ing vessels. 

The  case  of  the  Steamboat  Orleans  v.  Pfioebus^  11  Pet.,  176, 
184,  was  a  libel  in  rem^  in  the  nature  of  a  possessory  suit, 
bronght  by  one  part-owner  of  a  vessel  against  the  others, 
praying  that  the  vessel  might  be  sold,  and  he  paid  his  advances 
and  freight  in  account  with  the  other  part-owners,  and  his 
proportion  of  the  proceeds  of  the  sale.  The  court  below, 
strangely  enough,  decreed  an  account  and  sale.  It  being 
shown  that  the  boat  was  employed  in  plying  between  r«ogo 
New  Orleans  and  Maysville,  *on  the  Ohio  River, — i.  e.,  *• 
her  substantial  employment  being  in  waters  without  the  ebb 
and  flow  of  the  tide,  though  she  touched  waters  where  the 
tide  ebbed  and  flowed  at  one  terminus  of  her  trips.  New 
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Orleans — the  libel  was  dismissed  by  this  court  for  waut  of 
jurisdiction. 

Undoubtedly  had  her  substantial  employment  been  on 
watei*8  where  the  tide  ebbed  and  flowed,  the  court  would 
have  entertained  the  suit  so  far  as  to  decree  a  stipulation  in 
favor  of  the  part  owner,  for  his  security,  though  the  account 
and  sale  were  out  of  the  course  of  admiralty. 

Possessory  suits,  in  relation  to  vessels,  have  always  been 
entertained  by  the  English  Courts  of  Admiralty  without 
prohibition. 

Until  some  time  after  the  Restoration,"  says  Lord  Stowell, 

the  courts  of  admiralty  exercised  jurisdiction  over  petitory 
suits,  when  it  was  found  by  other  courts  that  it  belonged 
exclusively  to  them ;  since  which  it  has  been  very  cautious 
not  to  interfere  at  all  in  questions  of  this  sort."  The  Aurora^ 
3  Rob.  Adm.,  138, 136. 

Pursuing  the  same  subject  in  the  case  of  The  Warrior^  2 
Dods.  Adm.,  288,  he  reaffirms  the  above  in  regard  to  petitory 
suits,  and  adds  : — "  The  jurisdiction  over  causes  of  possession 
was  still  retained ;  and  although  the  higher  tribunals  of  the 
country  denied  the  right  of  this  court  to  interfere  in  mere 
questions  of  disputed  titles,  no  insinuation  was  ever  given  by 
them  that  the  court  must  abandon  its  jurisdiction  over  causes 
of  possession."  See,  too,  2  Bro.  Civ,  and  Adm.  Law,  113, 114, 
897  ;  Dunlap's  Adm.  Prac,  24,  29,  80. 

8.  Cases  of  mariners'  wages. 

The  Steamboat  Jefferson^  10  Wheat.,  429,  was  a  libel  in  rem 
for  wages  earned  on  board  a  steamboat  plying  between  Ship- 
pingport,  in  Kentucky,  and  places  up  the  Missouri  River, 
which  was  dismissed  by  this  court  for  want  of  jurisdiction 
over  the  contract,  as  one  not  relating  to  service  performed  on 
waters  in  which  the  tide  ebbed  and  flowed. 

If  the  service  had  been  substantially  performed  on  tide- 
waters, the  admiralty  would  have  had  jurisdiction;  such  con- 
tracts being  within  the  acknowledged  jurisdiction  of  the 
English  admiralty.  2  Bro.  Civ.  and  Adm.  Law,  36,  37; 
Dunlap,  26,  27. 

4.  Cases  of  salvage. 

Hobart  et  al.  v.  Drogan  et  al.,  10  Pet.,  108,  119,  120,  121, 
was  a  case  of  salvage. 

Salvage  has  always  been  deemed  within  the  jurisdiction  of 

the  English  admiralty.     See  the  case  of  The  Joseph  Harvey^  1 

yogq-i  Kob.  Adm.,  306,  in  which  Sir  William  Scott  says, — **It 

J  is  allowed  *that  the  court  may,  in  case  of  pilotage  as 

well  as  salvage,  direct  a  proper  remuneration  to  be  made." 

Andrews  v.  WaU^  3  How.,  568,  was  also  a  case  of  salvage, 
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the  proceeds  being  in  possession  of  the  court,  and  ordered  to 
be  distributed  according  to  an  agreement  of  consortship  be- 
tween the*  salvors.  As  his  Honor,  Judge  Story,  observed,  in 
delivering  the  opinion  of  the  court,  it  has  always  been  held  in 
the  English  admiralty,  as  incidental  to  the  jurisdiction  of  the 
court  over  the  subject  of  salvage,  that  the  court  has  power  to 
entertain  supplementary  suits  in  relation  to  the  proceeds  in 
their  possession,  and  to  order  them  to  be  paid  over  to  the 
parties  interested  according  to  their  right. 

Ninth.  We  know  of  no  case,  out  of  the  first  circuit,  in 
which  the  jurisdiction  of  the  court  in  admiralty  over  such  a 
contract  as  this  has  been  affirmed. 

The  Sloop  Mary^  1  Paine,  671,  was  a  libel  to  enforce  a  bot- 
tomry bond,  executed  by  the  owner  and  master  in  the  West 
Indies,  to  enable  him  to  purchase  a  cargo.  One  question  was, 
whether  the  case  was  within  the  admiralty  jurisdiction  of  the 
court,  the  bond  being  made  by  the  owner  as  owner  of  the  ves- 
sel, since  as  master  he  could  not  have  made  such  a  bond  for 
the  mere  purchase  of  cargo,  but  only  for  necessary  supplies 
and  repairs.     The  court  sustained  their  jurisdiction,  upon  the 

f round  that  this  was  a  maritime  contract,  the  vessel  being 
ypothecated  for  the  payment  of  the  sum  loaned,  and  the  pay- 
ment being  contingent  upon  the  safe  arrival  of  the  vessel. 

In  Wilmer  v.  Smilax^  2  Pet,  Adm.,  295,  the  District  Court 
of  Maryland  sustained  jurisdiction  of  a  libel  on  a  bottomry 
deed  executed  by  the  owner  in  a  home  port.  This  is  going 
farther  than  this  court  has  intimated  it  felt  authorized  to  go. 
4  Cranch,  328. 

That  the  English  admiralty  has  always  had  undisputed  juris- 
diction over  bottomry  bonds,  and  of  all  contingent  hypothe- 
cations of  cargo  and  freight,  is  well  settled;  the  jurisdiction 
depending,  not  upon  the  consideration  of  the  contract,  but 
upon  whether  the  payment  be  contingent  upon  the  arrival  of 
the  vessel.  The  Barbara^  4  Rob.  Adm.,  1 ;  The  Zodiac^  1 
Hagg.  Adm.,  325 ;  The  Atlas,  2  id.,  48 ;  The  Murphy,  2  Bro. 
Civil  &  Adm.  Law,  530 ;  Dunlaps  Adm.  Prac,  27,  28. 

Second  point.  That,  in  fact,  the  libellants  did  not  deliver 
to  the  respondents,  and  the  respondents  did  not  receive  from 
the  libellants,  the  said  gold  and  silver  coin  to  carry,  but  that 
the  contract  of  the  libellants  was  wholly  with  one  Wm.  F. 
Uarnden,  a  carrier  and  forwarder  on  his  own  account  and 
risk,  and  as  such  contracted  with  and  paid  by  the  libellants ; 
and  hence,  that  if  the  libellants  have  any  cause  of  riiQ/>^ 
action  for  the  *loss  of  said  coin,  it  is  against  Harnden,  ^ 
and  not  against  the  respondents,  there  being  no  privity  of 
ooutract  between  the  libellants  and  respondents. 
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Hamden  was  the  collector  of  drafts,  &c.,  for  the  Merchants' 
fiank,  ift  the  city  of  New  York,  and  carrier  of  the  specie  in 
question.  • 

His  business  was  that  of  a  carrier  and  forwarder  of  specie, 
small  packages,  &c.,  collector  of  drafts,  purchaser  of  ^oods, 
&c.,  carried  on  in  oflSces  kept  by  him  in  New  York  and  Bos- 
ton, and  how  he  did  his  business  as  a  carrier  is  proved  by 
Hamden,  118,  121 ;  Lockwood,  102,  105. 

His  mode  of  carrying  between  New  York  and  Stonington  is 
shown  by  his  agreements  with  the  respondents,  owners  of 
boats  plying  between  those  places. 

The  agreement  of  August,  1839,  provides  "that  the  said 
William  F.  Harden,  for  and  in  consideration  of  the  sum  of 
$250  per  month,  to  be  paid  monthly  to  the  said  New  Jersey 
Steam  Navigation  Company,  is  to  have  the  privilege  of  trans- 
porting in  the  steamers  of  said  company,  between  New  York 
and  Providence,  via.  Newport  and  Stonington,  not  to  exceed 
once  in  each  day,  from  New  York  and  from  Providence,  and 
as  less  frequently  as  the  boats  may  run  between  and  from 
said  places,  one  wooden  crate,  of  the  dimensions  of  five  feet  by 
five  feet  in  width  and  height,  and  six  feet  in  length  (contents 
unknown),  until  the  Slst  December,  A.  d.  1889,  and  from  this 
date. 

"  The  following  conditions  are  stipulated  and  agreed  to,  as 
part  of  this  contract,  to  wit: — The  said  crate,  with  its  con- 
tents, is  to  be  at  all  times  exclusively  at  the  risk  of  the  said 
William  F.  Harnden ;  and  the  New  Jersey  Steam  Navigation 
Company  will  not,  in  any  event,  be  responsible,  either  t^)  him 
or  his  employers,  for  the  loss  of  any  goods,  wares,  merchandise, 
money,  notes,  bills,  evidences  of  debt,  or  property  of  any  and 
every  description,  to  be  conveyed  or  transported  by  him  in 
said  crate,  or  otherwise,  in  any  manner,  on  the  boats  of  said 
company. 

"  Further,  that  the  said  Harnden  is  to  attach  to  his  adver- 
tisements, to  be  inserted  in  the  public  prints,  as  a  common 
carrier,  exclusively  responsible  for  his  acts  and  doings,  the 
following  notice,  which  he  is  also  to  attach  to  his  receipts  or 
bills  of  lading,  to  be  given  in  all  cases  for  goods,  wares,  and 
merchandise,  and  other  property  committed  to  his  charge,  to 
be  transported  in  said  crate  or  otherwise : 

"  *  Take  notice. — William  F.  Harnden  is  alone  responsible 
for  the  loss  or  injury  of  any  articles  or  property  committed  to 
0Qgc-^  his  care ;  nor  is  any  risk  assumed  by,  nor  can  any  be 
-'  attached  to,  *the  proprietors  of  the  steamboats  in  which 
his  ci  lite  may  be,  and  is  transported,  in  respect  to  it  or  its  con- 
tents, at  any  time.'  *'  Schedule  I,  printed  rec  128.  Hamden 
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applies  for  renewal  of  contract,  by  letter,  of  date  Boston, 
December  7, 1889,  schedule  I,  printed  rec.  129 ;  Handy  replies 
by  letter,  of  date  New  York,  December  9,  1839,  schedule  K, 
printed  rec.  130 ;  Harnden's  letter,  of  date  Boston,  December 
17,  1889,  schedule  L,  printed  rec.  130 ;  Handy 's  letter,  of  date 
New  York,  December  31,  1839,  schedule  M,  printed  rec.  180, 
181.  To  this  Harnden  makes  no  reply,  waiting  until  he  came 
to  New  York,  Harnden's  deposition,  printed  rec.  121,  answer 
to  third  cross-interrogatory.  He  was  kept  back  by  bad 
weather  (Lockwood's  deposition,  printed  rec.  104,  answer  to 
twenty-second  interrogatory)  ;  but  under  same  contract,  with 
same  advertisements,  continues  to  transport  his  crate  in  the 
boats  of  the  New  Jersey  Steam  Navigation  Company,  as  before ; 
and  on  coming  to  New  York,  on  the  24th  of  February,  1840, 
formally  renews  the  contract  as  proposed  by  Handy  in  his 
letter  of  Deceuiber  31, 1839.  During  the  interval  between  the 
date  of  this  letter  and  the  24th  of  Febuary,  1840,  the  Lexing- 
ton was  lost.  See  Harnden's  deposition,  120 ;  Brigham's,  28, 
answers  to  first,  second,  third,  and  fourth  cross-interrogatories ; 
Id.,  141;  Lockwood's,  104,  twenty-third  interrogatory;  sche- 
dule N,  printed  rec.  131, 132.  Harnden  had  acted  as  carrier  for 
the  bank  before  this  transaction.  Harnden's  deposition,  120, 
answers  to  thirteenth,  seventeenth,  and  eighteenth  interroga- 
tories, and  to  tenth  cross-interrogatory. 

He  was  not  our  agent,  but  did  business  for  himself.  They 
employed  him,  and  not  us,  and  were  bound  to  know  in  what 
character  he  acted;  the  presumption  being,  that  he  who  is 
employed  is  alone  responsible  for  his  acts' and  contracts. 

The  burden  is  upon  the  libellants  to  show  that  Harnden's 
acts  and  contracts  bind  us,  he  doing  business  as  a  carrier,  on 
his  own  account,  in  fact  and  appearance. 

We  are  not  bound,  therefore,  to  bring  home  to  the  libellants 
knowledge  of  the  terms  of  his  contract  with  us;  and  his 
notices  of  these  terms  are  not  our  notices,  but  his  own  ;  stipu- 
lated for,  it  is  true,  in  our  contract  with  him,  ex  abundanti 
cautela^  but  our  exemption  from  responsibility  coming  from 
our  relation  to  Harnden  and  our  contract  with  him,  and  not 
from  the  fact  that  his  notices  were  brought  home  to  his 
employera. 

But  the  Merchants'  Bank  actually  knew  that  Harnden  did 
business  for  himself,  and  was  alone  to  be  responsible.  He  dis- 
tributed ten  thousand  notices  to  that  effect,  and  especially 
sent  them  to  the  Boston  banks.  Harnden's  deposition,  11$, 
answers  to  fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth  r^ooa 
interrogatories,  *page  121,  answer  121;  answer  to  tenth  ^ 
cross-in  terrogatoiy. 
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He  advertised  to  that  effect  in  the  Boston  newspapers,  some 
of  which  this  bank  took.  Curtis's  deposition,  153;  Champ- 
ney's,  153 ;  Nichols's,  154 ;  advertisement,  155 :  Conant% 
153-155. 

Harnden  was  not  the  agent  of  the  Merchants'  Bank  to  ship 
their  coin  with  us.  He  was  their  agent  to  collect  their  drafts 
in  New  York,  but  their  carrier  to  transport  the  proceeds  to 
them  at  Boston.  He  used  our  boats  under  general  express 
arrangements,  for  the  carrying  on  of  his  own  business,  made 
between  him  and  ourselves,  by  which  both  are  bound,  and 
which  necessarily  excluded  all  tacit  agreements  between  us 
and  his  customers. 

We  carried  Harnden's  crate  for  him, — ^not  its  contents  for 
his  employers.  We  are,  therefore,  no  carriers  for  the  Mer- 
chants' Bank ;  there  is  no  contract — no  privity  of  contract — 
between  them  and  us. 

Hence,  we  cannot  be  liable  to  the  Merchants'  Bank ;  but,  if 
at  all,  only^to  Harnden,  on  our  contract  with  him.  Reynolds 
v.  Toppan^  15  Mass.,  370 ;  King  v.  Lenox^  19  Johns.  (N.  Y.), 
235,  236 ;  Walter  v.  Brewer^  11  Mass.,  99 ;  Ward  v.  Grreen^ 
6  Cow.  (N.  Y.),  173 ;  Allen  v.  Sewall,  2  Wend.  (N.  Y.),  327 ; 
S.  C.  in  error,  6  Id.,  335 ;  HaUey  v.  Brown^  3  Day  (Conn.), 
346;  Portugal  coin  case^  Abb.  Ship.,  119;  Cas.  t.  Hardw., 
85,  194 ;  Butler  v.  Basing^  2  Car.  &  P.,  613 ;  Citizens'  Bank 
V.  Nantucket  Steamboat  Company^  2  Story,  32-34,  46. 

Again,  in  case  of  valuables,  as  jewels  and  precious  stones, 
gold  and  silver  coin,  carried  either  by  land  or  sea,  it  not  being 
the  custom  of  the  carrier  to  carry  such  things  without  a  special 
acceptance,  he  shall  not  be  liable  for  their  loss,  unless  he  ac- 
cepts them  and  is  paid  for  them.  Kenrig  v.  Eggleston^  Aleyn, 
93 ;  commented  on  by  Lord  Mansfield,  in  Gibbon  v.  Paynton, 
4  Burr.,  2301.  Cases  of  baggage  decided  by  Lord  Holt,  and 
collected  in  1  Vin.  Abr.,  220;  and  see  1  Wheat.  Selwyn,  801, 
No.  1,  and  cases  cited.  Orange  County  Bank  v.  Brown  et  cd.^ 
9  Wend.  (N.  Y.),  85 ;  Pardee  v.  Brew,  25  Id.,  469 ;  Citizens' 
Bank  v.  Nantucket  Steamboat  Company^  2  Story,  32-34,  46; 
Statutes  11  Geo.  4,  and  1  Wm.  4,  ch.  38,  68,  found  in  2  Kent 
Com.,  609,  n.  <?;  2  Steph.  N.  P.,  art.  Carrier,  in  relation  to 
land-carriers.  Statutes  7  Geo.  2,  ch.  15;  26  id.  3,  ch.  86; 
63  Id.  3,  ch.  159,  found  in  2  Kent  Com.,  606.  Abb.  Ship,, 
part  3,  ch.  4,  sect.  8,  9,  and  in  chap.  5,  on  Limitation  of 
Responsibility  of  Ship-owners.  See  Uinton  v.  Bibbin,  2  Ad. 
&  E.  (N,  S.),  646,  reviewing  obiter  dicta  in   Boys  v.  Pink^ 

*<IA71  ^  ^^^'"  ^  ^"*  ^^^"^  *^^^  "^    Owen  v.  Burnett,  2  Cromp. 
^^'J  *&  M.,  353;  S.  C,  4  Tyrw.,  133,  in  construction  of 
statutes  11  Geo.  4  and  1  Wm.  4,  ch.  68. 
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We  neither  received,  were  paid  for,  nor  carried,  with  our 
knowledge,  the  gold  and  silver  coin  of  the  Merchants'  Bank. 

The  warranty  of  suflBciency  of  boat,  equipments,  &c.,  is 
implied  in  the  contract  of  carriage  in  favor  of  him  whose 
goods  are  contracted  to  be  carried.  It  follows,  that,  if  we  did 
not  contract  to  carry  for  the  Merchants'  Bank,  we  did  not 
warrant  the  sufficiency  of  our  means  of  carriage  to  them. 

Third  point.  That  if  in  their  own  name,  which  we  deny, 
the  libellants  could  pursue  the  respondents,  it  could  only  be 
by  virtue  of  and  under  the  contract  of  Harnden  and  the 
respondents  for  the  transportation  on  board  of  the  boats  of 
the  respondents  of  Harnden's  express  crate;  and  that,  by 
virtue  of  this  contract,  Harnden  was  the  insurer  of  his  own 
crate  whilst  on  board  the  respondents'  boats,  using  said  boats 
as  his  own. 

The  contract  between  Harnden,  by  its  terms,  throws  the 
whole  risk  of  the  carriage  of  his  crate  and  contents  exclu- 
sively on  him, — ^in  any  event,  at  any  time.  No  policy  forbids 
such  a  contract. 

In  England  it  is  well  settled  that  a  carrier  may  limit  his 
responsibility  by  a  special  acceptance.  Kenrig  v.  Eggleston^ 
Aleyn,  98 ;  Rolles,  Ch.  J.,  Smvthcote's  case^  4  Co.,  84 ;  Coke, 
Ch.  J.,  Slue  V.  Morse,  1  Vent.,  190,  288 ;  Hale,  Ch.  J.,  Lyon 
V.  Melhy  1  Smith,  484 ;  S.  C,  5  East,  428 ;  Abb.  Ship.,  part  3, 
ch.  4,  sec.  8,  p.  296,  ed.  1822. 

See  old  and  new  form  of  bill  of  lading.  Abb.  Ship.,  part  8, 
ch.  2,  sec.  8,  p.  216,  ed.  1829 ;  1  Bell  Com.,  454,  471,  4th  ed.; 
Oihhon  V.  Payvion,  4  Burr.,  2301 ;  see  Yates,  J.,  Peake,  160 ; 
2  Taunt.,  271 ;  1  Bell  Com.,  880,  384,  4th  ed.,  book  1,  part  1, 
ch.  4,  sec.  8,  American  Bills  of  Lading ;  see  Gordon  v.  Bu- 
chanan, 6  Yerg.  (Tenn.),  71 ;  Johnson  v.  Friar,  4  Id.,  48 ; 
Atwood  V.  Reliance  Transp.  Co.,  9  Watts  (Pa.),  87 ;  Re^f  v. 
Rapp,  8  Watts  &  S.  (Pa.),  85. 

It  is  well  settled  in  England,  that  a  common  carrier  may 
limit  his  responsibility  by  notices  brought  home  to  the  knowl- 
edge of  his  customers.  Nicholson  v.  Willan,  6  East,  513; 
Gibbon  V.  Paynton,  4  Burr.,  2301 ;  Yates,  J.,  and  Aston,  J.," 
Evans  V.  Sotde,  2  Mau.  &  Sel.,  1 ;  Latham  v.  Ratley,  2  Bann. 
&  C,  20 ;  Harry  v.  Pachwood,  2  Taunt.,  264 ;  Leeson  v.  Holt, 
1  Stark.,  186;  Mawing  v.  Todd,  Id.,  72;  Lowe  v.  Booth,  18 
Price,  829 ;  RiUy  v.  Home,  5  Bing.,  217  ;  Brooke  v.  Pickwick. 
4  Id.,  218. 

The  same  doctrine  prevails  in  America.     Gordon  v.  Little, 

8  Serg.  &  R.   (Pa.),  583 ;  Atwood  v.  Reliance   Transp,   Oc, 

9  Watts  (Pa.),  87 ;  Orange  County  Bank  v.  Brown,  9  Wend, 
Vol.  VI.— 26  386 
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(N.  Y.),  115,  Nelson,  J. ;  Phillips  v.  Earle^  8  Pick.  (Mass.), 
182 ;  Bean  v.  areen,  8  Fairf.  (Me.),  422. 
*^681  *^®  *^  ^^^  extent  of  a  carrier's  liability  under  such 
-*  notices.  Smith  v.  Home^  8  Taunt.,  144 ;  Lowe  v.  Booth, 
12  Price,  329 ;  Brooke  v.  Pickwick^  4  Bing.,  218 ;  Owen  v. 
Burnett^  2  Cromp.  &  M.,  860 ;  Wyld  v.  Pickford^  8  Mees.  & 
W.,  448. 

By  special  contract  a  carrier  may  dispense  with  all  respon- 
sibility ;  and,  in  this  respect,  a  special  agreement  differs  from 
notice.  1  Bell  Cora.,  880-884,  4th  ed.,  book  1,  part  1,  ch.  4, 
sect.  2. 

The  cases  of  Cole  v.  Goodwin^  19  Wend.  (N.  Y.),  280 ;  Now- 
tin  V.  Hollister,  Id.,  246,  247 ;  Clark  v.  Faxton,  21  Id.,  158,  and 
Q-ovld  V.  Hill^  2  Hill  (N.  Y.),  628,  are  cases  of  lost  baggage 
of  passengers  or  goods  carried  by  land.  See  Scheiffelin  v. 
Harvey^  6  Johns.  (N.  Y.),  180;  Mc Arthur  v.  Sear%^  21  Wend. 
(N.  Y.),  194 ;  which  show  that,  as  common  carriers  by  water, 
under  a  contract  for  the  carriage  of  goods,  and  especially  valu- 
ables, deliberately  made,  we  should  be  entitled  to  the  benefit 
of  the  terms  of  our  special  agreement  with  Harnden,  under 
which  the  libellants  must  claim,  if  at  all.  See  2  Kent  Com., 
601,  608. 

But  we  were  not  common  carriers  of  this  crate  and  its  con- 
tents. A  common  carrier  as  to  some  things  is  not  necessarily 
a  common  carrier  as  to  others.  Citize7i%'  Bank  v.  Nantucket 
Steamboat  Co^  2  Story,  83-34,  46,  &c. 

The  agreement  between  us,  as  the  owners  of  steamboats, 
and  Harnden,  a  carrier,  was  a  permanent  arrangement,  by 
virtue  of  which  he  was  to  have  the  privilege  of  sending  his 
orate  by  our  boats,  and  to  carry  on  his  business  in  our  boats. 

This  he  could  not  exact  of  us  as  a  common  carrier  for  him, 
and  we  did  not  perform  as  a  common  carrier.  Story  Bail., 
512,  §  508 ;  Id.,  483,  §  476 ;  Jencks  v.  Coleman,  2  Sumn.,  224, 
225;  Story  BaU.,  581-588,. §  591,  a,  583,  n.  1 ;  1  Vin.  Abr., 
220,  and  cases  cited. 

In  New  York  it  is  perfectly  well  settled  that  any  other 

'bailees,  except  common  carriers,  may  make  what  contracts, 

and  provide  for  what  limitations  of  responsibility,  they  will, 

and  the  courts  will  fairly  carry  out  the  contract.     Alexander 

V.  Q-reene,  3  Hill  (N.  Y.),  1 ;  2  Kent  Com.,  608,  note  a. 

In  New  York  a  bailee,  under  such  a  contract  as  that  between 
Harnden  and  ourselves,  is  liable  only  for  fraud.     Id. 

It  is  like  a  case  of  charter-party,  in  which  the  charter-party 
settles  the  responsibilities  of  the  parties  to  it.  Abbott  Ship., 
part  3,  ch.  1,  Contract  of  Affreightment. 

Fourth  point.     That,  although  under  these  circumstances 
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we  cannot  be  liable  for  any  degree  of  negligence,  or  for  want 
of  suflSciency  in  our  boat  and  equipments,  to  the  libellants, 
with  whom  we  did  not  contract,  and  for  whom  we  did  not 
carry,  nor  to  Harnden  for  any  misconduct  short  of  fraud  r«Qf>q 
or  wilful  *injury,  yet  we  deny,  as  a  matter  of  fact,  the  ^ 
charge  made  against  us  in  this  respect,  and  contend  that  our 
boat  was  stanch  and  strong,  and  well  equipped,  and  that  her 
loss  by  fire  was  not  occasioned  by  any  deficiency  in  her  equip- 
ments, or  any  unskilfulness  or  negligence  in  her  conduct. 

Admitting  that  we  could  be  liable  to  them  on  this  ground, 
the  burden,  as  in  case  of  every  other  breach  of  contract,  is 
upon  him  who  alleges  and  claims  for  a  breach, — the  libellants 
here.     They  must  prove, — 

Ist.  The  insuflBciency,  &c. 

2d.  That  their  loss  was  caused  by  that  insufficiency,  and  not 
merely  its  abstract  existence.  1  Bell  Com.,  460,  4th  ed.,  book 
8,  part  1,  ch.  5,  sec.  2,  paragraph  499,  L.  B.,  3 ;  Pothier,  Char- 
tre  Partie,  vol.  1,  p.  319 ;  Havelock  v.  Q-eddeB^  10  East,  556 ; 
Sharp  V.  Grey^  9  Bing.,  459;  Alderson,  J.,  Bremmer  v.  Wil- 
liamsj  1  Car.  &  P.,  414;  Best,  J.,  Jones  v.  Boyce^  1  Stark., 
495;  Bell  v.  Reed,  4  Binn.  (Pa.),  127;  Hart  v.  Allen,  2 
Whart.  (Pa.),  120;  Reed  v.  Dick,  8  Watts  (Pa.),  479;  Aime% 
V.  Stevens,  1  Str.,  128. 

The  question  has  been,  whether  a  carrier  is  ever  liable  for 
a  secret  defect.  Pothier,  Chartre  Partie,  vol.  1,  p.  819; 
Sharp  V.  Qrey,  9  Bing.,  459 ;  Alderson,  J.,  Christie  v.  Qriggs, 
2  Campb.,  81 ;  Bremmer  v.  Williams,  1  Car.  &  P.,  414 ;  Story 
on  Bailments,  §§  509,  562,  571,  a,  592,  and  authorities  cited. 

However  this  may  be,  as  a  general  question,  we  contend 
that,  under  a  contract  by  which  all  risk  was  excluded  from 
us,  we  are  not  to  be  liable  for  secret  defects  in  our  boats, 
machinery,  &c. 

Our  boat,  hull,  engine,  boiler,  and  general  equipment  were 
good,  by  the  proof.  (Here  the  counsel  entered  into  a  minute 
examination  of  the  testimony.) 

The  act  of  1838  is  a  penal  act,  imposing  new  duties  upon 
carriers,  and  does  not  apply  to  a  boat  engaged  in  the  waters 
in  which  the  Lexington  was  employed,  when  lost,  but  only  to 
boats  voyaging  "at  sea,"  or  in  the  specified  larger  lakes.  See 
8th  and  9th  sections  of  the  act  of  1838. 

Compare  the  8th  and  9th  sections  of  the  act  with  the  3d, 
4th,  5th,  and  6th  sections,  and  it  will  be  seen  that  the  word 
"  sea,"  in  the  act,  does  not  mean  "  bay,  river,  or  other  naviga- 
ble watera  of  the  United  States,"  but  "  altum  mare^'  '"  high  or 
open  sea,"  in.  the  common  sense  of  the  term. 

But,  finally,  the  loss  of  the  Lexington  did  not  result  fi*oiD 

887 


869  SUPREME  COURT. 


New  Jersey  Steam  Navigation  Company  c.  Merchants'  Bank. 

her  not  having  "  iron  rods  and  chains/'  instead  of  "  wheel  or 
tiller  ropes,"  required  by  the  statute. 

The   boat,  when  found  to  be  on  fire,  should  have  been 

*^701  ^^PP^^»  ^^^  ^^^^  seems  to  have  been  the  captain's 
J  attempt,  at  one  *time.  The  parting  of  the  wheel-ropes, 
if  occasioned  by  the  fire,  did  not  contribute  at  all  to  her  loss. 
The  want  of  the  steering  apparatus  required  by  the  statute, 
not  being  the  cause  of  her  loss,  is  no  ground  for  damages* 
within  the  authorities  above  cited. 

Mr,  R.  W.  O-reene^  for  the  defendants  in  error,  argued  the 
question  of  jurisdiction  first,  and  then  the  following  points : — 

1.  That  the  respondents  were  common  carriers. 

2.  That  common  carriers  are  liable  for  all  losses,  except 
those  which  arise  from  the  act  of  Ood,  the  public  enemies,  or 
the  fault  of  the  owner  of  the  goods. 

3.  That  common  carriers  cannot  limit  their  liabilities  by 
notice. 

4.  That  even  a  special  agreement  to  exempt  a  common  car- 
rier from  the  legal  liabilities  of  his  employment  would  be 
void.  One  cannot  be  a  common  carrier,  receiving  the  com- 
pensation of  common  carriers,  and  yet  be  exempted  or  excused 
from  the  proper  responsibilities  of  his  employment. 

5.  That  if  there  be  any  doubt  of  the  correctness  of  the  fore- 
going propositions,  according  to  the  law  of  England  or  other 
countries,  there  is  none  according  to  the  law  of  New  York, 
where  the  shipment  in  this  case  was  made. 

6.  But  if  the  libellants  be  wrong  on  the  general  point  (viz., 
that  common  carriers  cannot,  in  New  York  at  least,  limit  their 
responsibility  at  all  by  notice),  still  the  effect  of  notice,  if  any 
effect  whatever  be  given  to  it,  can  only  be  to  relieve  the  car- 
rier from  liability  for  extraorduiary  losses  or  occurrences. 
He  is  still  liable  for  losses  within  his  own  warranty,  express 
or  implied,  or  occasioned  by  his  own  uegUgence  or  misconduct. 

The  libellants  contend,  therefore, 

7.  That  there  is  no  sufficient  proof  of  notice  in  this  case ; 
and, — 

8.  That  if  notice  be  proved,  it  does  not  relieve  the  respon- 
dents from  their  implied  warranty  with  regard  to  the  vessel, 
her  seaworthiness,  her  equipment,  the  competency  of  her 
crew  and  commander,  the  mode  of  stowing  cargo,  and  the 
navigation  and  general  management  of  her  as  a  carrying 
vessel. 

And  the  libellants  will  maintain,  as  a  rule  of  evidence  fit  to 
govern  this  case,  that  if  a  vessel  be  lost  in  fair  weather,  with- 
out the  presence  of  any  external  cause  or  occurrence  adequate 
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to  the  production  of  the  loss,  the  legal  presumption  is  tLat 
she  was  either  unseaworthy  or  was  improperly  navigated,  con- 
ducted, or  managed ;  and  to  discharge  the  respondents,  thiH 
presumption  must  be  met,  answered,  and  overthrown,  by  clear 
and  satisfactory  proof. 

*The  libellants  contend  that  there  is  in  the  case  no  r^Qn-t 
such  clear  and  satisfactory  proof  as  is  sufficient  to  over-  ^ 
come  the  le^al  presumption ;  and  they  insist,  further,  that 
there  is  proof  that,  in  point  of  fact,  the  respondents'  warranty 
was  not  complied  with  in  various  respects,  and  among  others 
in  these,  viz. : — that  the  furnaces  were  unsafe  and  insufficient; 
that  there  was  no  proper  casing  to  the  steam-chimney,  nor  any 
safe  lining  of  the  deck  where  the  chimney  passed  through ; 
that  dry  pine  wood  was  habitually  kept  in  a  very  exposed 
situation  ;  that,  especially,  there  was  a  very  improper  stowage 
or  disposition  of  the  cargo  on  board,  considering  what  that 
cargo  was ;  that  the  boat  had  no  tiller  chain  or  rope,  such  as 
the  act  of  Congress  as  well  as  common  prudence  required ; 
that  there  were  on  board  no  fire-buckets,  properly  prepared 
and  fitted  with  heaving-lines ;  that  the  fire-engine  was  in  one 
part  of  the  boat,  while  the  hose  belonging  to  it  was  kept  or 
left  in  another,  and  where  it  was  inaccessible  when  the  fire 
broke  out ;  and  that  in  other  respects  the  respondents  were 
guilty  of  negligence,  the  more  culpable,  as  the  same  boat  had 
actually  taken  fire  in  her  last  preceding  voyage,  and  no  mea- 
sure of  caution  had  been  taken  to  prevent  a  recurrence  of  the 
accident. 

1st  point.     As  to  the  question  of  jurisdiction. 

The  counsel  upon  the  other  side  have  argued  this  question 
as  if  it  were  the  decision  of  the  court  which  vested  the  juris- 
diction in  it,  immediately  under  the  Constitution,  without  the 
intervention  of  an  act  of  Congress,  and  that  if  the  court  were 
to  decide  with  us,  the  jurisdiction  must  remain  in  its  full 
extent  until  an  alteration  of  the  Constitution.  But  the  Con- 
stitution vests  in  Congress  the  power  to  distribute  this  juris- 
diction amongst  the  courts  of  the  United  States,  as  the  public 
good  may  require.  The  courts  only  take  what  Congress  con- 
fers. Congress  may  confer  a  jurisdiction  as  large  as  the  grant 
contained  in  the  Constitution,  as  they  have  done  in  the  Judi- 
ciary Act  of  1789 ;  or  they  may  abridge  and  restrict  the  juris- 
diction within  such  limits  as  they  think  proper.  They  may 
enact  the  statutes  of  Richard,  with  my  Lord  Coke's  construc- 
tion. They  may  even  take  away  the  jurisdiction  over  sea- 
men's wages  and  bottomry  bonds.  Congress  can  also  regulate 
the  forms  of  process  and  the  modes  of  proceeding  in  the 
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courts  of  admiralty,  and  can  provide  for  the  trial  by  jury  of 
all  issues. 

Upon  such  a  construction  of  the  grant,  the  people  retain 
the  whole  subject  under  their  own  control,  to  be  regulated  as 
experience  and  the  progress  of  events  may  render  expedient. 
If  they  find  it  too  large  under  the  Judiciary  Act  of  1789, 
they  can  limit  it ;  if  they  prefer  that  the  remedy  should  be 
confined  to  cases  in  rem^  they  can  so  restrict  it ;  if  they  wish 
a  process  in  personam  as  well  as  in  remj  they  can  leave  the 
law  as  it  is. 

*S721  *  Whereas,  by  the  construction  contended  for  by  our 
^  adversaries,  the  court  are  urged  to  disable  Congress, 
and  the  people  through  Congress,  from  conferring  such  juris- 
diction as  their  interests  may  require.  The  statutes  of  Richard, 
with  my  Lord  Coke's  construction  of  them,  become  a  part  of 
the  Constitution  of  the  United  States,  and  impose  upon  the 
people  and  Congress  a  perpetual  disability  to  enlarge  the  juris- 
diction, however  much  their  interests  may  require  it,  without 
an  alteration  of  the  Constitution.  The  members  of  the  Con- 
vention were  statesmen,  civilians,  Hnd  common  lawyers ;  they 
were  engaged  in  framing  an  instrument  of  government,  which 
they  hoped,  and  which  we  hope,  will  endure  for  ages.  The 
great  objects  of  the  confederacy  were  commerce  and  union.  Is 
it  not  absurd  to  suppose  that  men,  engaged  in  such  a  work, 
would  have  incorporated  into  the  compact  of  government  such 
distinctions  as  to  remedies  in  rem  and  in  personam  as  are  con- 
tended for  by  the  counsel  for  the  respondents  ?  Would  they 
not  have  conferred  the  larger  power  upon  Congress,  and  thus 
left  the  subject  to  be  regulated  as  experience  should  show  was 
most  expedient  ? 

It  is  said,  however,  in  answer  to  this,  that,  if  the  court 
should  now  decide  that  it  does  not  possess  the  jurisdiction. 
Congress  can  hereafter  enlarge  the  jurisdiction.  But  the 
present  grant  is  coextensive  with  the  grant  of  power  to  Con- 
gress itself  in  the  Constitution.  The  words  used  are  the  same 
in  both  instruments.  If,  then,  Congress  have  already  exhausted 
their  power  by  vesting  the  courts  with  the  whole  of  it,  how 
can  any  fund  remain  in  reserve  upon  which  Congress  can 
draw  for  a  fresh  supply  ? 

But  it  is  contended,  by  the  counsel  upon  the  other  side,  that 
the  English  system  of  admiralty,  as  it  existed  in  1787,  became 
bodily  transferred,  just  as  it  then  stood,  into  the  Constitution 
of  the  United  States.  Without  inquiring,  for  the  present, 
into  the  absurd,  Cimtradictory,  and  inconsistent  principles 
upon  which  tlie  common  lawyers  of  England  had  placed  the 
system,  let  us  examine  how  far  it  would  be  suitable  and  appro- 
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priate  to  the  United  States, — ^how  far  it  would  be  adapted  to 
our  conditioh,  and  adequate  to  carry  out  one  of  the  great 
objects  for  which  the  people  adopted  the  Constitution.  This 
object  was  to  promote  commerce.  The  preamble  indicates  this. 
The  United  States  was  a  maritime  nation,  with  an  immense 
extent  of  sea-coast,  indented  with  bays,  rivers,  and  harbors,  the 
navigation  of  which  was  dangerous.  A  few  considerations  will 
serve  to  show  that  the  limited  construction  contended  for  by 
the  other  side  would  eminently  fail  in  promoting  this  essential 
object  of  the  union.  r*^7^ 

*As  to  pilotage.  •- 

The  English  admiralty  had  no  jurisdiction  over  pilotage, 
except  upon  the  high  seas,  where  it  was  not  needed. 

(itfr.  Greene  here  illustrated  the  necessity  of  the  supervision 
of  the  federal  government  over  the  subject  of  pilotage,  be- 
cause of  its  importance,  its  peculiar  applicability  to  admiralty 
jurisdiction,  the  meritorious  character  of  the  services  rendered, 
&c.,  &c.;  also  over  the  subject  of  material  men,  inasmuch  as 
the  states  were  foreign  to  each  other  as  to  jurisdiction ;  also 
over  the  subject  of  salvage,  inasmuch  as  the  English  admiralty 
had  jurisdiction  over  salvage  only  where  the  property  of  the 
ship  wrecked  was  not  cast  ashore ;  see  6  How.,  462 ;  also  over 
the  subject  of  collisions  in  bays,  harbora,  and  navigable  rivers, 
which  are  purely  a  maritime  subject,  and  more  apt  to  occur 
than  collisions  on  the  high  seas.) 

The  subject  of  affreightment  is  not  within  the  admiraltv 
jurisdiction  of  England,  although  the  subject  of  seamens 
wages  is  so.  But  freight  is  the  mother  of  wages.  The  whole 
subject  of  affreightment  is  purely  maritime,  and  within  the 
jurisdiction  of  all  the  Continental  courts,  and  of  Scotland,  to 
this  day.     1  Sumn.,  555,  558,  559. 

What  are  the  history  and  principles  of  English  admiralty 
jurisdiction,  as  settled  by  the  common  law  courts?  The 
principle  is,  that  if  a  contract  be  made  upon  land,  to  be  per- 
formed upon  the  sea,  or  made  upon  the  sea,  to  be  performed 
upon  land,  the  courts  of  admiralty  have  no  jurisdiction.  But 
they  can  only  interfere  where  contracts  are  made  upon  the  sea, 
to  be  performed  upon  the  sea, — such  as  a  note  of  hand,  given 
at  sea,  to  be  paid  at  sea,  or  an  agreement  to  convey  real  estate, 
to  be  executed  upon  the  voyage.  Lord  Kenyon  admitted  this 
to  be  absurd.  In  8  T.  R.,  267,  he  says, — "  If  the  admiralty 
have  jurisdiction  over  the  subject-matter,  to  say  that  it  is 
necessary  for  the  parties  to  go  upon  the  sea,  in  order  to  exe- 
cute the  instrument,  borders  upon  absurdity."  The  common 
law,  as  to  all  other  than  maritime  contracts,  is,  that  the  law  ol 
the  place  of  performance  is  to  govern ;  but  this  rule  is  sel 
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aside  as  to  admiralty.  The  general  rule  which  governs  all 
,  courts,  as  to  their  jurisdiction,  is  the  subject-matter.  This  is 
the  rule  in  chancery,  in  the  ecclesiastical  courts,  and  the  com- 
mon law  courts,  upon  every  branch  of  jurisdiction  except  the 
admiralty ;  and  in  that  case  alone  the  inquiry  is,  not  whether 
the  contract  be  of  a  maritime  nature,  but  whether  it  was  made 
within  the  body  of  a  county.  The  statutes  of  Richard  are 
relied  upon  for  this  rule,  and  these  statutes  are  declared  by 
Lord  Coke  to  be  in  aflBrmance  of  the  common  law.  From 
*^74T  ^^^^'^^^  source  this  rule  of  jurisdiction  was  derived, — 
J  whether  from  the  statutes  *of  Richard  or  from  the 
common  law, — ^if  it  be  an  arbitrary  rule,  and  not  founded  in 
any  just  principle,  it  is  unreasonable  to  suppose  that  the 
people  of  the  United  States  meant  to  make  it  a  part  of  their 
federal  compact.  But  neither  the  common  law  nor  the  statutes 
of  Richard  are  justly  chargeable  with  this  absurd  rule  of 
jurisdiction.  It  rests  entirely  upon  the  authority  of  Lord 
Coke,  who  was  a  great  common  lawyer,  but  no  civilian. 

(itfr.  Greene  then  cited  the  ancient  commissions  in  admi- 
ralty, the  ordinance  of  Edward  I.,  confirmed  by  ordinance  of 
Edward  III.,  the  statutes  of  Richard  II.  and  Henry  IV.,  to 
show  that  the  object  of  all  of  them  was  to  place  the  admiralty 
jurisdiction  in  the  same  position  where  Edward  IIL  had  placed 
it,  which  did  not  justify  the  rule  in  question.) 

The  history  of  Lord  Coke's  controversy  with  Lord  Chan- 
cellor Ellesmere,  shows  the  extent  to  which  he  desired  to  push 
the  exclusive  jurisdiction  of  the  courts  of  common  law.  8  Bl. 
Comm.,  44.  Lord  Coke's  enmity  to  the  admiralty  has  been 
a  subject  of  comment  by  the  common  law  judges  in  later 
times,  particularly  by  Mr.  Justice  BuUer;  but  they  were 
bound  by  the  authority  of  his  decisions,  however  much  they 
may  have  condemned  the  principle  on  which  they  were 
founded.  And  now,  at  this  late  day,  this  court  are  called 
upon  to  incorporate  these  decisions  into  the  American  Con- 
stitution, and  thus  deprive  the  American  people  of  the  power, 
through  their  representatives  in  Congress,  so  to  regulate  this 
jurisdiction  as  their  interests  may  require. 

The  preservation  of  the  trial  by  jury  is  said  to  be  the  great 
object  for  which  these  decisions  were  made.  It  was  alleged 
that  the  admiralty  had  no  trial  by  jury,  that  the  judge  was  the 
immediate  representative  of  the  crown,  and  that  the  subject 
had  no  participation'  in  the  proceedings  of  his  court.  This 
was  very  plausible  in  England,  but  it  has  no  application  to 
this  country ;  and  even  in  England  itself,  the  reason  is  not 
sound.  If  the  trial  by  jury  be  of  such  importance  as  to 
exclude  the  admiralty  jurisdiction  from  certain  classes  of  case*". 
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of  a  maritime  character,  why  is  the  jurisdiction  of  the  Lord 
Chancellor  allowed  in  that  country?  His  jurisdiction  extends 
over  the  whole  kingdom,  and  controls  and  annuls  the  judg- 
ments of  the  common  law  courts.  He  is  the  immediate 
adviser  of  the  king,  and  keeper  of  his  conscience.  He  is  a 
member  of  the  Privy  Council,  a  politician,  appointed  and 
removed  as  his  party  succeeds  or  falls.  There  is  no  jury  trial 
in  his  court,  except  at  his  discretion  ;  and  he  never  ordei's  an 
issue  to  be  tried  before  a  jury,  except  when  the  evidence  is  so 
doubtful  that  he  can  come  to  no  satisfactory  conclusion,  and 
he  then  *puts  upon  a  jury  the  responsibility  of  guess-  r^qye 
ing.  The  United  States  courts  are  invested  by  the  ^ 
Constitution  with  this  power,  and  they  exercise  it,  sitting  as 
circuit  courts  in  the  different  states. 

How  have  the  common  law  courts  of  England  extended 
their  own  jurisdiction,  whilst  so  scrupulous  respecting  that  of 
others?  The  venue  was  originally  local  in  cases  of  contracts 
and  personal  torts,  as  well  as  in  real  actions.  The  jury  must 
come  from  the  vicinage ;  and  therefore,  where  the  transaction 
occurred  at  sea,  no  jury  could  try  the  case.  But  a  videlicet 
gave  to  these  courts  jurisdiction  over  the  ocean,  and  the 
defendant  was  not  allowed  to  deny  the  fiction.  This  was,  io 
fact,  an  encroachment  upon  the  admiralty.  The  Court  of 
Kiug's  Bench  had  originally  no  jurisdiction  over  contracts, 
but  was  confined  to  cases  of  trespass.  But  a  fiction  which 
was  not  permitted  to  be  denied  gave  jurisdiction  over  matters 
of  contract,  and  a  similar  fiction  enlarged  the  jurisdiction  of 
the  Court  of  Exchequer  also. 

Two  arguments  are  urged  against  the  jurisdiction  over  the 
present  case : — 

Ist.  It  takes  away  the  trial  by  jury. 

2d.  It  encroaches  upon  the  jurisdiction  of  the  state  tribunals. 

1st.  It  takes  away  the  trial  by  jury. 

Nothing  can  be  clearer  than  that  our  ancestors  attached  a 
high  value  to  the  right  of  trial  by  jury.  But  there  is  a  wide 
difference  between  an  English  admiralty  judge  and  one 
appointed  under  the  Constitution  of  the  United  States.  The 
reasons  for  entertaining  a  jealousy  against  the  former  do  not 
apply  to  the  latter.  In  the  United  States,  admiralty  judges, 
as  well  as  common  law  judges,  are  appointed  by  and  respon- 
sible to  the  people,  in  some  form  or  other.  There  is,  therefore, 
no  political  reason  for  restraining  the  jurisdiction  of  a  court 
of  admiralty.  If  our  American  ancestors  were  jealous  of  the 
jurisdiction  of  the  vice-admiralty  courts  of  the  colonies,  the 
reason  for  that  jealousy  ceased  when  we  became  an  indepen- 
dent people.     A  vice-admiralty  judge  of  the  colonies  was  the 
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representative  of  the  crown  ;  the  people  of  the  colonies  had 
no  voice  nor  participation  in  his  proceedings.  It  was  a  for- 
eign tribunal,  enforcing,  amongst  other  things,  the  obnoxious 
laws  of  trade.  But  when  the  people  of  the  United  States 
came  to  frame  a  government  for  themselves,  and  to  establish 
a  judiciary  which  should  be  ultimately  responsible  to  them, 
nothing  can  more  clearly  show  how  well  the  Convention  and 
Congress  understood  their  change  of  position,  than  the  inser- 
tion into  the  Judiciary  Act  of  1789  of  the  clause  which  makes 
*^7fi1  8®^2ures  upon  tide-water,  *for  breaches  of  the  revenue 
J  laws,  cognizable  in  the  courts  of  the  United  States,  as 
courts  of  admiralty.  No  trial  by  jury  was  provided.  This 
branch  of  the  vice-admiralty  jurisdiction  was  most  bitterly 
complained  of  by  the  colonies ;  and  yet  the  first  Congress 
which  sat  under  the  Constitution  invested  the  courts  or  the 
United  States  with  the  same  power.  It  was  composed  of 
many  of  the  same  men  who,  in  the  Convention,  had  framed 
the  Constitution,  and  who  had  also  been  members  of  the  Con- 
gress whose  measures  led  to  the  Revolution.  The  jurisdic- 
tion thus  given,  for  penalties  and  forfeitures  upon  tide-water, 
is  in  direct  contradiction  to  the  English  system.  But  it  was 
known  to  the  members  of  the  Convention  that  a  jury  trial 
could  be  prescribed  by  an  act  of  Congress  in  the  courts  of 
admiralty.  It  was  so  in  the  colonial  vice-admiralty  of  Virginia. 

It  may  be  mentioned,  also,  that  chancery  jurisdiction  was 
given  to  the  courts  of  the  United  States  by  the  Constitution. 
There  is  here  no  £rial  by  jury,  and  yet  it  controls  and  annuls 
the  judgments  of  common  law  courts.  Chancery  courts  ex- 
isted in  most  of  the  colonies, — ^in  New  York,  Virginia,  &c., — 
and  their  existence  was  never  complained  of,  because  they 
were  established  by  the  colonies  themselves. 

2d.  It  encroaches  upon  the  jurisdiction  of  the  state 
tribunals. 

This  argument  begs  the  question.  It  assumes  that  such 
jurisdiction  would  be  an  encroachment.  We  deny  it.  The 
words  of  the  grant  in  the  Constitution  are,  "to  all  cases  of 
admiralty  and  maritime  jurisdiction."  They  are  words  of  the 
most  comprehensive  import ;  and  from  the  language  used,  hh 
well  as  from  the  reasonableness  of  the  thing,  we  say  that  the 
people  must  be  presumed  to  have  intended  a  jurisdiction 
which  was  needful  and  proper  to  carry  out,  or  to  aid  in  carry- 
ing out,  the  great  commercial  purposes  of  the  Constitution. 
In  adopting  the  Constitution,  the  people  intended  to  confer 
upon  the  federal  government  all  the  powera  needful  to  accom- 
plish the  purposes  for  which  it  was  formed.  State  courts  are 
governed  by  the  common  law,  and  not  the  law  maritime. 
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The  decisions  of  one  state,  moreover,  are  not  binding  on 
another,  and  thus  there  would  be  no  uniformity.  Whilst  the 
regulation  of  the  commerce  of  the  country  was  in  the  hands 
of  the  federal  government,  if  its  courts  had  no  jurisdiction 
over  commercial  questions  which  might  arise  out  of  that  com- 
merce, there  would  be  one  law  in  New  York,  another  in 
Massachusetts,  and  a  third  in  some  other  state. 

(^Mr,  Oreene  continued  much  further  in  his  illustrations  of 
this  matter.  But  for  them,  or  for  his  arguments  upon  the 
other  points  of  the  case,  there  is  not  room.) 

r*377 
*Mr.  Webster^  upon  the  same  side  with  Mr.  Greene^  *- 

laid  down  the  following  propositions,  which  he  illustrated  at 

considerable  length. 

This  court  has  decided, — 

Firat.  That  the  admiralty  jurisdiction  of  this  government 
is  not  limited  to  the  admiralty  jurisdiction  as  iU  existed  in 
England  in  1789.  The  English  rules,  therefore,  are  not  to  be 
regarded.      Waring  v.  Clarke^  5  How.,  441. 

Second.  That  a  suit  in  admiralty  lies  for  a  tort  committed 
on  the  high  seas,  or  elsewhere  within  the  ebb  and  flow  of  the 
tide.      Waring  v.  Olarke^  5  How.,  441. 

Third.  That  in  cases  of  tort,  the  proceeding  may  as  well 
be  in  personam  as  in  rem.  Manro  v.  The  Almeida^  10 
Wheat.,  473. 

Fourth.  That  in  case  of  contract  where  there  is  a  lien,  the 
admiralty  jurisdiction  arises,  though  the  contract  may  be 
made  on  land.  Peyroiuc  v.  Howard^  7  Pet.,  324 ;  The  General 
Smith,  4  Wheat.,  488. 

Fifth.  That  the  true  question  in  cases  of  contract  is  this, 
to  wit,  whether  the  service  agreed  to  be  performed,  and  per- 
formed, be  in  its  nature  a  maritime  service.  This  excludes 
policies  of  insurance,  but  includes  affreightment  and  all  con- 
tracts to  carry  over  and  upon  tide-waters.  7  Pet.,  324 ;  Lord 
Mansfield  and  other  English  judges ;  Hall's  Admiralty,  1. 

Sixth.  In  cases  of  contract,  the  proceeding  may  be  in  per- 
sonam as  well  as  in  rem.  There  would  be  a  great  inconsis- 
tency if  this  were  not  so.  In  cases  where,  nothing  more  is 
sought  than  damages  for  the  non-fulfilment  of  a  contract, 
there  are  two  objects,  and  two  only,  in  proceeding  by  way  of 
seizure  of  the  rem.  One  to  compel  an  appearance  in  the  liti- 
gation, the  other  to  obtain  security.  Both  these  are  identical 
with  the  proceeding  by  way  of  attaching  the  defendant's 
goods,  as  in  the  case  in  10  Wheat.  But  it  is  important  to 
remember,  that,  in  cases  of  the  seizure  of  the  rem,  the  judg- 
ment or  satisfaction  is  not  limited  to  proceeds  of  the  sale 
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thereof.  If  a  balance  remain  unsatisfied,  execution  process 
goes  against  the  defendant  in  personam^  if  he  has  appeared 
and  contested  the  suit.  In  this  case,  therefore,  the  plaintiff 
proceeds  in  personam  with  as  much  regularity  as  belongs  to 
any  proceeding  in  rem.  Besides,  as  the  res  went  to  the  bot- 
tom, how  could  there  be  any  proceeding  in  rem.  If  there 
were  another  case  exactly  like  this,  except  that  in  such  case 
a  spar,  or  a  sail,  or  the  caboose-house,  having  been  found  float- 
ing, should  have  been  seized,  would  this  court  have  taken 
jurisdiction  in  one  case  and  not  in  the  other?  10  Wheat., 
uii  supra. 

*^78T  *Seventh.  The  court  having  decided  that  the  con- 
J  stitutional  grant  of  admiralty  and  maritime  jurisdiction 
to  the  government  of  the  United  States  is  not  to  be  limited  by 
the  rules  which  restrained  the  English  admiralty  in  1789,  it 
follows  of  course,  that  the  jurisdiction  of  the  courts  of  the 
United  States  should  naturally  be  coextensive  with  the 
granted  power,  unless  Congress  has  otherwise  declared ;  and 
as  the  Judiciary  Act  of  1789,  section  ninth,  expressly  vests  in 
the  District  Courts  of  the  United  States  original  cognizance 
of  all  civil  causes  of  admiralty  and  maritime  jurisdiction,  then 
whatever  this  court  adjudges  to  be  a  case  of  admiralty  and 
maritime  jurisdiction  belongs  originally  to  the  District  Court, 
and  invests  that  court  necessarily  with  the  power  of  all  pro- 
cess and  proceedings  fit  and  proper  for  the  exercise  of  its 
jurisdiction,  subject  to  regulation  by  Congress. 

Eighth.  It  is  not,  probably,  doubted  that  the  grant  of 
admiralty  and  maritime  jurisdiction  to  the  government  of  the 
United  States  is  exclusive,  or  that  no  state  now  retains  any 
such  power ;  and  so  absolutely  indispensable  has  such  a  juris- 
diction been  found  to  be  on  the  interior  lakes  and  rivers,  that 
Congress  has  been  obliged  to  provide,  and  has  provided,  for 
its  exercise  on  those  waters.     See  Act  of  1845. 

The  only  objection  to  this  necessary  law  seems  to  be,  that 
Congress,  in  passing  it,  was  shivering  and  trembling  under  the 
apprehension  of  what  might  be  the  ultimate  consequence  of 
the  decision  of  this  court  in  the  case  of  the  Thomas  Jefferson. 
It  pitched  the  power  upon  a  wrong  location. 

Its  proper  home  was  in  the  admiralty  and  maritime  grant, 
as  in  all  reason,  and  in  the  common  sense  of  all  mankind  out 
of  England,  admiralty  and  maritime  jurisdiction  ought  to 
extend,  and  it  does  extend,  to  all  navigable  waters,  fresh  oi 
salt. 

The  Reporter  understands  that  Mr.  Chief  Justice  Taney 
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Mr.  Justice  McLean,  and  Mr.  Justice  Wayne,  concurred  in 
the  following  opinion. 

Mr.  Justice  NELSON. 

This  is  an  appeal  from  the  Circuit  Court  of  the  United 
States,  held  in  and  for  the  District  of  Rhode  Island,  in  a  suit 
originally  commenced  in  the  District  Court  in  admiralty,  and 
in  which  the  Merchants'  Bank  of  Boston  were  the  libellants, 
and  the  New  Jersey  Steam  Navigation  Company  the  respon- 
dents. 

The  suit  was  instituted  upon  a  contract  of  affreightment, 
for  the  purpose  of  recovering  a  large  amount  of  specie  lost  in 
the  Lexington,  one  of  the  steamers  of  the  respondents  r^oirq 
running  *between  New  York  and  Providence,  which  ^ 
took  fire  and  was  consumed,  on  the  night  of  the  18th  of  Jan- 
uary, 1840,  on  Long  Island  Sound,  about  four  miles  off  Hunt- 
ington lighthouse,  and  between  forty  and  fifty  miles  from  the 
former  city. 

The  District  Court  dismissed  the  libel  pro  forma^  and 
entered  a  decree  accordingly.  An  appeal  was  taken  to  the 
Circuit  Court,  where  this  decree  of  dismissal  was  reversed, 
and  a  decree  entered  for  the  libellants  for  the  sum  of  $22,224, 
with  costs  of  suit. 

The  case  is  now  before  this  court  for  review. 

William  F.  Harnden,  a  resident  of  Boston,  was  engaged  in 
the  business  of  carrying  for  hire  small  packages  of  goods, 
specie,  and  bundles  of  all  kinds,  daily,  for  any  persons  choos- 
ing to  employ  him,  to  and  from  the  cities  of  Boston  and  New 
York,  using  the  public  conveyances  between  these  cities  as 
the  mode  of  transportation.  For  this  purpose,  he  had  entered 
into  an  agreement  with  the  respondents  on  the  5th  of  August, 
1839,  by  which,  in  consideration  of  $250  per  month,  to  be  paid 
monthly,  they  agreed  to  allow  him  the  privilege  of  transport- 
ing in  their  steamers  between  New  York  and  Providence  a 
wooden  crate  of  the  dimensions  of  five  feet  by  five  feet  in 
width  and  height,  and  six  feet  in  length  (contents  unknown), 
until  the  31st  of  December  following,  subject  .to  these  con- 
ditions : — 

1.  The  crate  with  its  contents  to  be  at  all  times  exclusively 
at  the  risk  of  the  said  Harnden,  and  the  respondents  not  in 
any  event  to  be  responsible,  either  to  him  or  his  employers, 
for  the  loss  of  any  goods,  wares,  merchandise,  money,  &c.,  to 
be  conveyed  or  transported  by  him  in  said  crate,  or  otherwise 
in  the  boats  of  said  company. 

2.  That  he  should  annex  to  his  advertisements  published  in 
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* 

the  public  prints  the  following  notice,  and  which  was,  also,  to 

be  annexed  to  his  receip)t8  of  goods  or  bills  of  lading : — 

"  Take  ffotice. — William  F.  Harnden  is  alone  responsible 
for  the  loss  or  injury  of  any  articles  or  property  committed  to 
his  care ;  nor  is  any  risk  assumed  by,  nor  can  any  be  attached 
to,  the  proprietors  of  the  steamboats  in  which  his  crate  may 
be  and  is  transported,  in  respect  to  it  or  its  contents,  at  any 
time." 

This  arrangement  expired  on  the  31st  of  December,  1889, 
but  was  on  that  day  renewed  for  another  year,  and  was  in 
existence  at  the  time  of  the  loss  in  question. 

A  few  days  previous  to  the  loss  of  the  Lexington,  the  libel- 
lants  employed  Harnden  in  Boston  to  collect  from  the  banks 
in  the  city  of  New  York  checks  and  drafts  to  the  amount  of 
about  $46,000,  which  paper  was  received  by  him  and  for- 
warded  to  his  agent  in  that  city,  with  directions  to  collect 
^jqoA-i  and  send  home  the  same  in  the  usual  way.  Eighteen 
J  thousand  dollars  of  this  sum  *was  put  in  the  craoe  on 
board  of  that  vessel  on  the  13th  of  January,  for  the  purpose  of 
being  conveyed  to  the  libellants,  and  was  on  board  at  the  time 
she  was  lost,  on  the  evening  of  that  day. 

Upon  this  statement  of  the  case,  three  objections  have  been 
taken  by  the  respondents  to  the  right  of  the  libellants  to 
recover: — 

1.  That  the  suit  is  not  maintainable  in  their  names.  That, 
if  accountable  at  all  for  the  loss,  they  are  accountable  to  Harn- 
den, with  whom  the  contract  for  carrying  the  specie  was  made. 

2.  That  if  the  suit  can  be  maintained  in  the  name  of  the 
libellants,  they  must  succeed,  if  at  all,  through  the  contract 
with  Harnden,  which  contract  exempts  them  from  all  respon- 
sibility as  carriers  of  the  specie ;  and, 

3.  That  the  District  Court  had  no  jurisdiction,  the  contract 
of  affreightment  not  being  the  subject  of  admiralty  cognizance. 

We  shall  examine  these  several  objections  in  their  order. 

I.  As  to  the  right  of  the  libellants  to  maintain  the  suit. 

They  had  employed  Harnden  to  collect  checks  and  drafts 
on  the  banks  in  the  city  of  New  York,  and  to  bring  home  the 
proceeds  in  specie.  He  had  no  interest  in  the  money,  or  in 
the  contract  with  the  respondents  for  its  conveyance,  except 
what  was  derived  from  the  possession  in  the  execution  of  his 
agency.  The  general  propert}'  remained  in  the  libellants,  the 
real  owners,  subject  at  all  times  to  their  direction  and  control ; 
and  any  loss  that  might  happen  t  >  it  in  the  course  of  the  ship- 
ment would  fall  upon  them. 

This  would  be  clearly  so  if  Harnden  is  to  be  regarded  as  c? 
private  agent ;  and  even  if  in  the  light  of  a  common  carrier  of 
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this  description  of  goods,  the  result  would  not  be  changed,  so 
far  as  relates  to  the  right  of  property. 

The  carrier  has  a  lien  on  the  goods  for  his  freight,  if  not 
paid  in  advance :  but  subject  to  this  claim  he  can  set  up  no 
right  of  property  or  of  possession  against  the  general  owners. 
(Story  Bail.,  §  93,  g.) 

The  carrier,  says  BuUer,  J.,  is  considered  in  law  the  agent 
or  servant  of  the  owner,  and  the  possession  of  the  agent  is  the 
possession  of  the  owner.     (4  T.  R.,  490.) 

Under  these  circumstances,  the  contract  between  Harnden 
and  the  respondents  for  the  transportation  of  the  specie  was, 
in  contemplation  of  law,  a  contract  between  them  and  the  libel- 
lants ;  and  although  made  in  his  own  name,  and  without  dis- 
closing his  employers  at  the  time,  a  suit  may  be  maintained 
directly  upon  it  in  their  names. 

It  would  be  otherwise,  in  a  court  of  law,  if  the  contract  was 
under  seal.     (Story  Ag.,  §  160.) 

It  rested  in  parol,  in  this  case,  at  the  time  of  the  loss. 

*In  Sims  v.  Bond^  5  Barn.  &  Ad.,  393,  the  court  r#Qo-i 
observed  that  it  was  a  well-established  rule  of  law,  that,  ^ 
where  a  contract,  not  under  seal,  is  made  by  an  agent  in  his 
own  name  for  an  undisclosed  principal,  either  the  agent  or  the 
principal  may  sue  on  it ;  the  defendant  in  the  latter  case  being 
entitled  to  be  placed  in  the  same  situation,  at  the  time  of  the 
disclosure  of  the  real  principal,  as  if  the  agent  had  been  the 
contracting  party. 

The  same  doctrine  is  affirmed  by  Baron  Parke,  in  delivering 
the  judgment  of  the  court  in  Higgins  v.  Senior^  8  Mees  &  W., 
834,  844,  in  the  Court  of  Exchequer.  In  that  case,  it  was  held 
that  the  suit  might  be  maintained  on  the  contract,  either 
in  the  name  of  the  principal  or  of  the  agent,  and  that,  too, 
although  required  to  be  in  writing  by  the  statute  of  frauds. 

The  rule  is,  also,  equally  well  established  in  this  country, 
as  may  be  seen  by  a  reference  to  the  cases  of  Beebe  v.  Robert^ 
12  Wend.  TN.  Y.),  413 ;  Taintor  v.  Prendergast,  3  Hill  (N. 
Y.),  72,  and  Sanderson  v.  Lamberton^  6  Binn.  (Pa.),  129. 

The  last  case  is  like  the  one  before  us.  It  was  an  action  by 
the  owners  directly  upon  the  sub-contract  made  by  the  first 
with  the  second  carrier  for  the  conveyance  of  the  goods,  in 
whose  hands  they  were  lost. 

The  cases  are  numerous  in  which  the  general  owner  has 
sustained  an  action  of  tort  against  the  wrong-doer  fo-r  injuries 
to  the  property  while  in  the  hands  of  the  bailee.  The  above 
cases  show  that  it  may  be  equally  well  susttiined  for  a  breach 
of  contract  entered  iuic  between  the  bailee  and  a  third  person. 
The  court  look  to  the  substantial  parties  in  interest,  with  a 
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view  to  avoid  circuity  of  action ;  saving,  at  the  same  time,  to 
the  defendant  all  the  rights  belonging  to  him  if  the  suit  had 
been  in  the  name  of  the  agent. 

We  think,  therefore,  that  the  action  was  properly  brought 
in  the  name  of  the  libellants.^ 

II.  The  next  question  is  as  to  the  duties  and  liabilities  of 
the  respondents,  as  carriers,  upon  their  contract  with  Harnden. 
As  the  libellants  claim  through  it,  they  must  affirm  its  provi- 
sions, so  far  as  they  may  be  consistent  with  law. 

The  general  liability  of  the  carrier,  independently  of  any 
special  agreement,  is  familiar.  He  is  chargeable  as  an  insurer 
of  the  goods,  and  accountable  for  any  damage  or  loss  that  ma}' 
happen  to  them  in  the  course  of  the  conveyance,  unless  aris- 
ing from  inevitable  accident, — ^in  other  words,  the  act  of  God 
or  the  public  enemy.  The  liability  of  the  respondents,  there- 
fore, would  be  undoubted,  were  it  not  for  the  special  agree- 
ment under  which  the  goods  were  shipped.^ 

The  question  is,  to  what  extent  has  this  agreement  qualified 
the  common  law  liability  ? 

*^821       *We  lay  out  of  the  case  the  notices  published  by  the 
-'  respondents,    seeking    to    limit    their    responsibility, 
because, — 

1.  The  carrier  cannot  in  this  way  exonerate  himself  from 
duties  which  the  law  has  annexed  to  his  employment ;  and, 

2.  The  special  agreement  with  Harnden  is  quite  as  compre- 
hensive in  restricting  their  obligation  as  any  of  the  published 
notices. 

A  question  has  been  made,  whether  it  is  competent  for  the 
carrier  to  restrict  his  obligation  even  by  a  special  agreement. 
It  was  very  fully  considered  in  the  case  of  Gould  and  others 
V.  Hill  and  others,,  2  Hill  (N.  Y.),  623,  and  the  conclusion 
arrived  at  that  he  could  not.  See  also  Hollister  v.  Nowlen^  19 
Wend.  (N.  Y.),  240,  and  Cole  v.  Goodivin,  Id.,  272,  282. 

As  the  extraordinary  duties  annexed  to  his  employment 
concern  only,  in  the  particular  instance,  the  parties  to  the 
transaction,  involving  simply  rights  of  property, — the  safe 
custody  and  delivery  of  the  goods, — we  are  unable  to  perceive 
any  well-founded  objection  to  the  restriction,  or  any  stronger 
reasons  forbidding  it  than  exist  in  the  case  of  any  other  in- 
surer of  goods,  to  which  his  obligation  is  analogous;  and  which 
depends  altogether  upon  the  contract  between  the  parties. 


^  Applied.  Ncuhy.  Towne,  5  WaU.,    bury,  1  Wall.,  241 ;  Bamk  of  Kentucky 
704.    Cited.    Ford  v.  TTUZiama,  21    v.  Adams  Express  Co,,  3  Otto,  181. 
How.,  290 ;  Baldwin  y.  Bank  qf  New-       ^  Cited.    Garrison  v.  Memphis  Int, 

Co.,  19  How.,  816. 
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The  owner,  by  entering  into  the  contract,  virtually  agrees, 
that,  in  respect  to  the  particular  transaction,  the  carrier  is  not 
to  be  regarded  as  in  the  exercise  of  his  public  employment ; 
but  as  a  private  person,  who  incurs  no  responsibility  beyond 
that  of  an  ordinary  bailee  for  hire,  and  answerable  only  for 
misconduct  or  negligence. 

The  right  thus  to  restrict  the  obligation  is  admitted  in  a 
large  class  of  cases  founded  on  bills  of  lading  and  charter- 
parties,  where  the  exception  to  the  common  law  liability 
(other  than  that  of  inevitable  accident)  has  been,  from  time 
to  time,  enlarged,  and  the  risk  diminished,  by  the  express 
stipulation  of  the  parties.  The  right  of  the  carrier  thus  to 
limit  his  liability  in  the  shipment  of  goods  has,  we  think, 
never  been  doubted.^ 

But  admitting  the  right  thus  to  restrict  his  obligation,  it  by 
no  means  follows  that  he  can  do  so  by  any  act  of  his  own. 
He  is  in  the  exercise  of  a  sort  of  public  office,  and  has  public 
duties  to  perform,  from  which  he  should  not  be  permitted  to 
exonerate  himself  without  the  assent  of  the  parties  concerned.^ 
And  this  is  not  to  be  implied  or  inferred  from  a  general  notice 
to  the  public,  limiting  his  obligation,  which  may  or  may  not 
be  assented  to.  He  is  bound  to  receive  and  carry  all  the 
goods  offered  for  transportation,  subject  to  all  the  responsibili- 
ties incident  to  his  employment,  and  is  liable  to  an  r«oQQ 
action  in  case  of  *refusal.  And  we  agree  with  the  ^ 
court  in  the  case  of  HoUister  v.  Nowlen^  that,  if  any  implica- 
tion is  to  be  indulged  from  the  delivery  of  the  goods  under 
the  general  notice,  it  is  as  strong  that  the  owner  intended  to 
insist  upon  his  rights,  and  the  duties  of  the  carrier,  as  it  is 
that  he  assented  to  their  qualification. 

The  burden  of  proof  lies  on  the  carrier,  and  nothing  short 
of  an  express  stipulation  by  parol  or  in  writing  should  be  per- 
mitted to  discharge  him  from  duties  which  the  law  has 
annexed  to  his  employment.  The  exemption  from  these 
duties  should  not  depend  upon  implication  or  inference, 
founded  on  doubtful  and  confiicting  evidence ;  but  should  be 
specific  and  certain,  leaving  no  room  for  controversy  between 
the  parties.* 

The  special  agreement,  in  this  case,  under  which  the  goods 
were  shipped,  provided  that  they  should  be  conveyed  at  the 
risk  of  Harnden ;  and  that  the  respondents  were  not  to  be 


^ Cited.  Twk  Company  y.  Central       'Cited.    Munny,  IZJinois,  4  Otto, 
R.  jB.,  8  Wall.,  112  ;  Denver  Ac.  Co.  v.     130. 

Aichi»onAc,  Co,,  15  Fed.  Hep.,  (m'2.  *Cited.    Railroad  Co,  v.  HarrU, 

12  Wall.,  86. 
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accountable  to  him  or  to  his  employers,  in  any  event,  for  loss 
or  damage. 

The  language  is  general  and  broad,  and  might  very  well 
comprehend  every  description  of  risk  incident  to  the  ship- 
ment. But  we  think  it  would  be  going  farther  than  the 
intent  of  the  parties,  upon  any  fair  and  reasonable  construc- 
tion of  the  agreement,  were  we  to  regard  it  as  stipulating  for 
wilful  misconduct,  gross  negligence,  or  want  of  ordinary  care, 
either  in  the  seaworthiness  of  the  vessel,  her  proper  equipments 
and  furniture,  or  in  her  management  by  the  master  and  hands. 

This  is  the  utmost  effect  that  was  given  to  a  general  notice, 
both  in  England  and  in  this  country,  when  allowed  to  restrict 
the  carrier's  liability,  although  as  broad  and  absolute  in  its 
terms  as  the  special  agreement  before  us  (Story  Bail.,  §  570) ; 
nor  was  it  allowed  to  exempt  him  from  accountability  for 
losses  occasioned  by  a  defect  in  the  vehicle,  or  mode  of  con- 
veyance used  in  the  transportation.  18  Wend.  (N.  Y.),  611, 
627,  628. 

Although  he  was  allowed  to  exempt  himself  from  losses 
arising  out  of  events  and  accidents  against  which  he  was  a 
sort  01  insurer,  yet,  inasmuch  as  he  had  undertaken  to  carry 
the  goods  from  one  place  to  another,  he  was  deemed  to  have 
incurred  the  same  degree  of  responsibility  as  that  which 
attaches  to  a  private  person,  engaged  casually  in  the  like 
occupation,  and  was,  therefore,  bound  to  use  ordinary  care  in 
the  custody  of  the  goods,  and  in  their  delivery,  and  to  pro- 
vide proper  vehicles  and  means  of  conveyance  for  their 
transportation.^ 

This  rule,  we  think,  should  govern  the  construction  of  the 
agreement  in  question. 

^QQA-t  If  it  is  competent  at  all  for  the  carrier  to  stipulate 
-'  for  the  *gross  negligence  of  himself,  and  his  servants 
or  agents,  in  the  transportation  of  the  goods,  it  should  be 
required  to  be  done,  at  least,  in  terms  that  would  leave  no 
doubt  as  to  the  meaning  of  the  parties.^ 

The  respondents  having  succeeded  in  restricting  their 
liability  as  carriers  by  the  special  agreement,  the  burden  of 
proving  that  the  loss  was  occasioned  oy  the  want  of  due  care, 
or  by  gross  negligence,  lies  on  the  libellants,  which  would  be 
otherwise  in  the  absence  of  any  such  restriction.  We  have 
accordingly  looked  into  the  proofs  in  the  case  with  a  view  to 
the  question. 


Appboved.  Railroad  Co.  y,  Manuf.    wood,  17  Wall.,  874 ;  BaUroad  Co.  v. 
"  "ValL,  "~  -     
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There  were  on  board  the  vessel  one  hundred  and  fifty  bales 
of  cotton,  part  of  which  was  stowed  away  on  and  along  side 
of  the  boiler-deck,  and  around  the  steam-chimney,  extending 
to  within  a  foot  or  a  foot  and  a  half  of  the  casing  of  the 
same,  which  was  made  of  pine,  and  was  itself  but  a  few 
inches  from  the  chimney.  The  cotton  around  the  chimney 
extended  from  the  boiler  to  within  a  foot  of  the  upper  deck. 

The  fire  broke  out  in  the  cotton  next  the  steam-chimney, 
between  the  two  decks,  at  about  half  past  seven  o^clock  in  the 
evening,  and  was  discovered  before  it  had  made  much  pro- 
gress. If  the  vessel  had  been  stopped,  a  few  bucket^}  of  water, 
in  all  probability,  would  have  extinguished  it.  No  effort 
seems  to  have  been  made  to  stop  her,  but,  instead  thereof,  the 
wheel  was  put  hard  a-port,  for  the  purpose  of  heading  her  to 
the  land.  In  this  act,  one  of  the  wheel-ropes  parted,  being 
either  burnt  or  broken,  in  consequence  of  which  the  hands  had 
no  longer  any  control  of  the  boat. 

Some  of  them  then  resorted  to  the  fire-engine,  but  it  was 
found  to  be  stowed  away  in  one  place  in  the  vessel,  and  the 
hose  belonging  to  it,  and  without  which  it  was  useless,  in 
another,  and  wliich  was  inaccessible  in  consequence  of  the  fire. 

They  then  sought  the  fire-buckets.  Two  or  three  only,  in 
all,  could  be  found,  and  but  one  of  them  properly  prepared 
and  fitted  with  heaving-lines ;  and,  in  the  emergency,  the 
specie-boxes  were  emptied,  and  used  to  carry  water. 

The  act  of  Congress  (5  Stat,  at  L.,  306,  §  9)  made  it  the 
duty,  at  the  time,  of  these  respondents  to  provide,  as  a  part 
of  the  necessary  furniture  of  the  vessel,  a  suction-hose  and 
fire-engine,  and  hose  suitable  to  be  worked  in  case  of  fire,  and 
to  carry  the  same  on  every  trip,  in  good  order ;  and  further 
provided,  that  iron  rods  or  chains  siiould  be  employed  and 
used  in  the  navigation  of  steamboats,  instead  of  wheel  or 
tiller  ropes. 

This  latter  provision  was  wholly  disregarded  on  board  the 
vessel  during  the  trip  in  question ;  and  the  former  also,  as  we 
have  seen,  for  all  practical  or  useful  purposes. 

*We  think  there  was  great  want  of  care,  and  which  r*Qoc 
amounted  to  gross  negligence,  on  the  part  of  the  respon-  '- 
dents,  in  the  stowage  of  the  cotton ;  especially^  regarding  its 
exposure  to  fire  from  the  condition  of  the  covering  of  the 
boiler-deck,  and  the  casing  of  the  steam-chimney.  The  former 
had  been  on  fire  on  the  previous  trip,  and  a  box  of  goods 
partly  consumed.  Also,  for  the  want  of  proper  furniture  and 
equipments  of  the  vessel,  as  required  by  the  act  of  Congress, 
as  well  as  by  the  most  prudential  considerations. 

It  is,  indeed,  difiicult,  on  studying  the  facts,  to  resist  the 
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conclusion,  that,  if  there  had  been  no  fault  on  board  in  the 
particulars  mentioned,  and  the  emergency  had  been  met  by 
the  officers  and  crew  with  ordinary  firmness  and  deliberation, 
the  terrible  calamity  that  befell  the  vessel  and  nearly  all  on 
board  would  have  been  arrested. 

We  are  of  opinion,  therefore,  that  the  respondents  are  liable 
for  the  loss  of  the  specie,  notwithstanding  the  special  agree- 
ment under  which  it  was  shipped. 

III.  The  remaining  question  is  as  to  the  jurisdiction  of  the 
court. 

By  the  second  section  of  the  third  article  of  the  Constitu- 
tion, it  is  declared  thaf  "  the  judicial  power  shall  extend  "  "to 
all  cases  of  admiralty  and  maritime  jurisdiction." 

The  ground  of  objection  to  the  jurisdiction,  in  this  case, 
rests  upon  the  assumption,  that  this  provision  had  reference  to 
the  jurisdiction  of  the  High  Court  of  Admiralty  in  England,  as 
restrained  by  the  statutes  of  13  and  15  Richard  II.,  or  as  exer- 
cised in  the  colonies  by  the  courts  of  vice-admiralty,  which, 
as  their  decisions  were  subject  to  the  appellate  power  of  the 
High  Court  at  home,  with  few  exceptions,  and  those  by  act  of 
Parliament,  were  confined  within  the  same  limits. 

This  is  the  foundation  of  the  argument  in  support  of  the 
restricted  jurisdiction,  and  which,  it  is  claimed,  excludes  the . 
contract  in  question. 

Under  the  statutes  of  Richard,  as  expounded  by  the  com- 
mon law  courts,  in  cases  of  prohibition  against  the  admiralty, 
its  jurisdiction  over  contracts  was  confined  to  seamen's  wages, 
bottomry  bonds,  and  contracts  made  and  to  be  executed  on 
the  high  seas. 

If  made  on  land,  or  within  the  body  of  an  English  county, 
though  to  be  executed,  or  the  service  to  be  peilormed,  upon 
the  sea,  or  if  made  upon  the  sea,  but  to  be  executed  upon  the 
land^  in  either  case  it  was  held  by  the  common  law  courts  that 
the  admiralty  had  no  jurisdiction.  In  the  first,  because  the 
place  where  the  contract  was  made,  and  in  the  second,  where 
♦3861  ^*  ^^  ^^  ^®  performed,  was  within  the  body  of  the 
J  *county,  and,  of  course,  within  the  cognizance  of  the 
common  law  courts,  which  excluded  the  admiralty. 

It  is  not  to  be  denied,  therefore,  if  the  grant  of  power  in 
the  Constitution  had  reference  to  the  jurisdiction  of  the  ad- 
miralty in  England  at  the  time,  and  is  to  be  governed  by  it, 
that  the  present  suit  cannot  be  maintained,  as  the  District 
Court  of  Rhode  Island  had  no  jurisdiction. 

But  in  answer  to  this  view,  and  to  the  ground  on  which  it 
rests,  we  have  been  referred  to  the  practical  construction  that 
has  been  given  to  the  Constitution  by  Congress  in  the  Judi- 
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ciary  Act  of  1789,  which  established  the  courts  of  admiralty, 
and  assigned  to  them  their  jurisdiction  ;  and  also  to  the  adju- 
dications of  this,  and  of  the  Circuit  and  District  Courts,  in 
admiralty  cases,  which  not  only  reject  the  very  limited 
jurisdiction  in  England,  but  assert  and  uphold  a  jurisdiction 
much  more  comprehensive,  both  in  respect  to  contracts  and 
torts,  and  which  has  been  exercised  ever  since  the  establish- 
ment of  these  courts.  And  it  is  insisted,  that,  whatever  may 
have  been  the  doubt,  originally,  as  to  the  true  construction  of 
the  grant,  whether  it  had  reference  to  the  jurisdiction  in 
England,  or  to  the  more  enlarged  one  that  existed  in  other 
maritime  countries,  the  question  has  become  settled  by  legisla- 
tive and  judicial  interpretation,  which  ought  not  now  to  be 
disturbed. 

We  are  inclined  to  concur  in  this  view,  and  shall  proceed 
to  state  some  of  the  grounds  in  support  of  it. 

By  the  ninth  section  of  the  Judiciary  Act  of  1789,  which 
established  the  admiralty  courts,  it  is  declared  that  the  Dis- 
trict Courts  "shall  have  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  including 
all  seizures  under  the  laws  of  impost,  navigation,  or  trade  of 
the  United  States,  where  the  seizures  are  made  on  waters 
which  are  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burden,  within  their  respective  districts,  as  well  as  upon 
the  high  seas ;  saving  to  suitors,  in  all  cases,  the  right  of  a 
common  law  remedy,  where  the  common  law  is  competent  to 
give  it." 

The  High  Court  of  Admiralty  in  England  never  had  origi- 
nal jurisdiction  of  causes  arising  under  the  revenue  laws,  or 
laws  concerning  the  navigation  and  trade  of  the  kingdom. 
They  belong,  exclusively,  to  the  jurisdiction  of  the  Court  of 
Exchequer,  in  which  the  proceedings  are  conducted  as  at 
common  law. 

That  court  exercises  an  appellate  power  over  the  decisions 
of  the  vice-admiralty  courts  in  revenue  cases  in  the  colonies; 
even  that  power  was  doubted,  till  affirmed  by  the  Court  of 
Delegates,  on  an  appeal  from  a  decision  of  the  vice-  r«Q07 
admiralty  *court  in  South  Carolina,  in  1754.  Since  ^ 
then,  it  has  been  exercised ;  but  this  is  the  extent  of  its  power 
over  revenue  cases,  or  arising  under  the  navigation  laws. 

Thus  it  will  be  seen  that  a  very  wide  departure  from  the 
English  limit  of  admiralty  jurisdiction  took  place  within  two 
years  after  the  adoption  of  the  Constitution ;  and  that,  too,  by 
the  Congress  called  upon  to  expound  the  grant  with  a  view  to 
the  establishment  of  the  proper  tribunals  to  carry  it  into 
execution. 
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The  constitutionality  of  this  act  of  Congress,  and,  of  course, 
the  true  construction  of  the  grant  in  the  Constitution,  became 
a  subject  of  discussion  before  this  court,  at  a  very  early  day, 
on  several  occasions,  and  received  its  particular  consideration. 

The  first  case  that  involved  the  question  was  the  case  of 
T'he  Vengeance^  in  1796,  nine  years  after  the  adoption  of  the 
Constitution.     (3  DalL,  297.) 

The  vessel  was  seized  by  the  marshal  in  the  port  of  New 
York,  as  forfeited  under  an  act  of  Congress,  prohibiting  the 
exportation  of  arms,  and  libelled  and  condemned  in  the  Dis- 
trict Court.  On  appeal,  the  Circuit  Court  reversed  the  decree 
and  dismissed  the  proceedings;  upon  which  an  appeal  was 
taken  to  this  court. 

On  the  argument,  the  Attorney-General  took  two  grounds 
for  reversing  the  decree.  The  second  was,  that,  even  if  the 
proceeding  could  be  considered  a  civil  suit,  it  was  not  a  suit  of 
admiralty  and  maritime  jurisdiction ;  and  therefore  the  Circuit 
Court  should  have  remanded  it  to  the  District  Court,  to  be 
tried  before  a  jury.  He  referred  to  the  ninth  section  of  the 
Judiciary  Act,  which  declared,  that  "  the  trials  of  issues  of 
fact  in  the  District  Courts,  in  all  causes  except  civil  causes  of 
admiralty  and  maritime  jurisdiction,  shall  be  by  jury,"  and 
insisted,  that  a  libel  for  a  violation  of  the  navigation  laws  was 
not  a  civil  suit  of  admiralty  jurisdiction ;  that  the  principles 
regulating  the  admiralty  jurisdiction  in  this  country  must  be 
such  as  were  consistent  with  the  common  law  of  England  at 
the  period  of  the  Revolution;  that  there  admiralty  causes  must 
be  causes  arising  wholly  upon  the  sea,  and  not  within  the 
precincts  of  any  county;  that  the  act  of  exporting  arms  must 
have  commenced  on  land,  and  if  done  part  on  land  and  part 
on  the  sea,  the  authorities  held  that  the  admiralty  had  no 
jurisdiction. 

The  court  took  time  to  consider  the  question,  and  on  a  sub- 
sequent day  gave  judgment,  holding  that  the  suit  was  a  civil 
cause  of  admiralty  and  maritime  jurisdiction,  and  therefore 
rightfully  tried  by  the  District  Court  without  a  jury ;  that  the 
case  was  one  coming  within  the  general  admiralty  powers  o£ 
the  court ;  and,  for  a  like  reason,  it  was  held  that  the  appeal 
to  the  Circuit  Court  was  regular,  and  properly  disposed  of. 
*^fi81  *^^  ^^^^  ^^  observed  that  the  seizure,  in  this  case, 
-I  was  in  the  port  of  New  York,  and  within  the  body  of 
the  county,  which  extends  to  Sandy  Hook. 

The  next  case  that  came  before  the  court  was  the  case  of 
The  Schooner  Sally^  in  1805,  which  arose  in  the  Maryland  dis- 
trict, and  involved  the  same  question  as  in  the  case  of  Th$ 
Vengeance^  and  was  decided  in  the  same  way. 
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But  the  most  important  mie,  as  it  respects  the  question 
before  us,  was  the  case  of  ITie  Schooner  Betsey y  in  1808  (4 
Cranch,  448).  This  vessel  was  seized  for  a  violation  of  the 
non-intercourse  act  between  the  United  States  and  St.  Do- 
mingo, in  the  port  of  Alexandria,  in  this  District.  She  was 
condemned  in  the  District  Court ;  but  on  appeal  the  Circuit 
Court  reversed  the  decree,  from  which  an  appeal  was  taken  to 
this  court. 

Mr.  Lee,  who  had  argued  the  case  of  The  Vengeance^  ap- 
peared for  the  claimant,  and  requested  permission  to  argue  the 
point  again  more  at  large,  namely,  whether  the  case  was  otie 
of  admiralty  and  maritime  jurisdiction ;  and  in  this  argument 
will  be  found  the  ^ound  and  substance  of  all  the  arguments 
which  have  been  since  urged  in  favor  of  the  limited  construc- 
tion of  the  admiralty  power  under  the  Constitution. 

He  referred  to  the  terms  of  the  grant  in  the  Constitution, 
and  denied  that  Congress  could  make  cases  of  admiralty  juris- 
diction ;  nor  could  it  confer  on  the  federal  courts  jurisdiction 
of  a  case  which  was  not  of  admiralty  and  maritime  cojraizance 
at  the  time  of  the  adoption  of  the  Constitution.  That  the 
seizure  of  a  vessel  within  the  body  of  a  county,  for  a  bteach 
of  a  municipal  law  of  trade,  was  not  of  admiralty  cognizance, — 
that  it  was  never  so  considered  in  England, — that  all  seizures 
in  that  country  for  a  violation  of  the  revenue  and  navigation 
acts  were  tried  by  a  jury,  in  the  Court  of  Exchequer,  accord- 
ing to  the  course  of  the  common  law, — that  the  High  Court 
of  Admiralty  in  England  exercised  no  jurisdiction  in  revenue 
cases, — and  insisted,  that  if  the  ninth  section  of  the  Judiciary 
Act  was  to  be  construed  as  including  revenue  cases  and 
seizures  under  the  navigation  acts  as  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  the  act  was  repugnant  to  the 
Constitution,  and  void. 

The  court  rejected  the  argument,  and  held  that  the  case  was 
not  distinguishable  from  that  of  The  Vengeance^  and  which 
they  had  already  determined  belonged  properly  to  the  juris- 
diction of  the  admiralty.  They  observea,  that  it  was  the  place 
of  seizure,  and  not  the  place  of  committing  the  offence,  that 
determined  the  jurisdiction,  and  regarded  it  as  clear  that  Con- 
gress meant  to  discriminate  between  seizures  on  waters  r^gog 
navigable  *from  the  sea,  and  seizures  on  land  or  on  L 
waters  not  navigable,  and  to  class  the  former  among  the  civil 
causes  of  admiralty  and  maritime  jurisdiction. 

Similar  objections  were  taken  to  the  jurisdiction  of  the 
court  in  the  cases  of  The  Samuel  and  The  Octavia  (1  Wheat.. 
9,  20),  and  received  a  similar  answer  from  the  court. 
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We  have  been  more  particular  in  referring  to  these  cases, 
and  to  the  arguments  of  counsel,  because  they  show, — 

1.  That  the  arguments  used  in  the  present  case  against  the 
jurisdiction,  and  in  favor  of  restricting  it  tq  the  common  law 

,  limit  in  England  at  the  Revolution,  have  been  heretofore  pre- 
sented to  the  court,  on  several  occasions,  and  at  a  very  early 
day,  and  on  each,  after  full  consideration,  were  rejected,  and 
the  judgment  of  the  court  placed  upon  grounds  altogether  in- 
consistent with  that  mode  of  construing  the  Constitution ;  and, 

2.  They  aflBrm  the  practical  construction  given  to  the  Con- 
stitution by  Congress  in  the  act  of  1789,  which,  we  have  seen, 
assigns  to  the  District  Courts,  in  terms,  a  vast  field  of  admi- 
ralty jurisdiction  unknown  to  that  court  in  England. 

The  jurisdiction  in  all  these  cases  is  maintained  on  the 
broad  ground,  that  the  subject-matter  was  of  admiralty  cog- 
nizance^ as  the  causes  of  action  arose  out  of  transactions  that 
had  occurred  upon  the  high  seas,  or  within  the  ebb  and  flow 
of  the  tide  ;  expressly  rejecting  the  common  law  test,  which 
was  attempted  to  be  applied,  namely,  that  they  arose  within 
the  body  of  a  county,  and  therefore  out  of  the  limits  of  the 
admiralty.^ 

In  answer  to  an  argument  that  was  pressed,  that  the  offence 
must  have  been  committed  upon  land,  such  as  in  case  of  an 
exportation  of  prohibited  goods,  the  court  say  that  it  is  the 
place  of  seizure,  and  not  the  place  of  committing  the  offence, 
that  decides  the  jurisdiction, — a  seizure  upon  the  high  seas  or 
within  tide-waters,  although  the  tide-waters  may  be  within  the 
body  of  a  county. 

All  the  cases  thus  arising  under  the  revenue  and  navigation 
laws  were  held  to  be  civil  causes  of  admiralty  and  maritime 
jurisdiction  within  the  words  of  the  Constitution,  and,  as  such, 
were  properly  assigned  to  the  District  Court,  in  the  act  of 
1789,  as  part  of  its  admiralty  jurisdiction. 

They  were  so  regarded,  as  well  in  respect  to  the  subject- 
matter  as  in  respect  to  the  place  where  the  causes  of  action 
had  arisen. 

The  clause  in  the  act  of  1789,  "  saving  to  suitors  in  all 
cases  the  right  of  a  common  law  remedy  where  the  common 
law  is  competent  to  give  it,"  was  referred  to  on  the  argument 
in  support  of  the  restricted  jurisdiction.  And  it  was  insisted 
«QAA-|  that  the  remedy  is  thus  saved  to  both  parties,  plaintifl 
-■  and  defendant,  *and  is,  in  effect,  an  exception  from  the 
admiralty  power  conferred  upon  the  District  Courts  of  aU 
causes  in  which  a  remedy  might  be  had  at  common  law. 


iCiTKD.    Atkins  v.  Disintegrating  Co.,  18  Wall.,  304,  306. 
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The  language  is  certairil}-  peculiar,  and  unfortunate,  if  this 
was  the  object  of  the  clause;  and  besides,  the  construction 
would  exclude  from  the  District  Court  cases  which  the  sternest 
opponent  of  the  admiralty  will  admit  properly  belonged  to  it. 

The  common  law  courts  exercise  a  concurrent  jurisdiction 
in  nearly  all  the  cases  of  admiralty  cognizance,  whether  of 
tort  or  contract  (with  the  exception  of  proceedings  in  rem)^ 
which,  upon  the  construction  contended  for,  would  be  trans- 
ferred from  the  admiralty  to  the  exclusive  cognizance  of  these 
courts. 

The  meaning  of  the  clause  we  think  apparent. 

By  the  Constitution,  the  entire  admiralty  power  of  the 
country  is  lodged  in  the  federal  judiciary,  and  Congress  in- 
tended by  the  ninth  section  to  invest  the  District  Courts  with 
this  power,  as  courts  of  original  jurisdiction. 

The  term  "exclusive  original  cognizance"  is  used  for  this 
purpose,  and  is  intended  to  be  exclusive  of  the  state,  as  well 
as  of  the  other  federal  courts.^ 

The  saving  clause  was  inserted,  probably,  from  abundant 
caution,  lest  the  exclusive  terms  in  which  the  power  is  con- 
ferred on  the  District  Courts  might  be  deemed  to  have  taken 
away  the  concurrent  remedy  which  had  before  existed. 

This  leaves  the  concurrent  power  where  it  stood  at  common 
law. 

The  clause  has  no  application  to  seizures  arising  under  the 
revenue  laws,  or  laws  of  navigation,  as  these  belong  exclu- 
sively to  the  District  Courts,  (olocum  v.  Mayherry^  2  Wheat., 
1 ;   Q-eUton  v.  Hoyt,  3  Id.,  246.) 

If  the  thing  seized  is  acquitted,  then  the  owner  may  prose- 
cute the  wrong-doer  for  the  taking  and  detention,  either  in 
admiralty  or  at  common  law.   The  remedy  is  concurrent.     Id. 

2.  Another  class  of  cases  in  which  jurisdiction  has  always 
been  exercised  by  the  admiralty  courts  in  this  country,  but 
which  is  denied  in  England,  are  suits  by  ship-carpentei*s  and 
material  men,  for  repairs  and  necessaries,  made  and  furnished 
to  ships,  whether  foreign  or  in  the  port  of  a  state  to  which 
they  do  not  belong,  or  in  the  home  port,  if  the  municipal  laws 
of  the  state  give  a  lien  for  the  work  and  materials.  (1  Pet. 
Adm.,  227,  233,  note;  Bee,  106;  4  Wash.  C.  C,  453;  1 
Paine,  620;  Gilp.,  208,  478;  1  Wheat.,  96;  4  Id.,  438;  9  Id., 
409 ;  10  Id.,  428 ;  7  Pet.,  824 ;  11  Id.,  175.) 

The  principle  stated  in  the  case  of  The  General  Smith,  4 
Wheat.,  438,  and  which  has  been  repeated  in  all  the  r*QQi 
subsequent  *cases,  is,  that  where  repairs  have  been  ^ 


^  FoLLOWJBD.    The  Belfast,  7  WaU.,  688. 

409 


891  STTPRRME    COURT. 

New  Jersey  Steam  Navigation  Company  v.  Merchants'  Bank. 

made  or  necessaries  furnished  to  a  foreign  ship,  or  to  a  ship 
in  the  ports  of  a  state  to  which  she  does  not  belong,  the  gen- 
eral maritime  law  gives  a  lien  on  the  ship  as  security,  and  the 
party  may  maintain  a  suit  in  admiralty  to  enforce  his  right. 
But  as  to  repairs  or  necessaries  in  the  port  or  state  to  which 
the  ship  belongs,  the  case  is  governed  altogether  by  the  local 
law  of  the  state,  and  no  lien  is  implied  unless  recognized 
by  that  law.  But  if  the  local  law  gives  the  lien,  it  may  be 
enforced  in  admiralty. 

The  jurisdiction  in  these  cases,  as  will  be  seen  from  the 
authorities  referred  to,  appears  to  have  been  exercised  by  the 
District  Courts  from  the  time  of  their  earliest  organization, 
and  which  was  affirmed  by  this  court  the  first  time  the  ques- 
tion came  before  it. 

The  District  Court  of  South' Carolina,  in  1796,  in  the  case 
of  North  and  Vesey  v.  The  Brig  Eagle^  Bee,  79,  maintained  a 
libel  for  supplies  furnished  a  foreign  vessel,  and  considered 
the  question  as  a  very  clear  one  at  that  day.  See  also  Pritchr 
ard  V.  The  Lady  Horatia^  p.  169,  decided  in  1800. 

Judge  Winchester,  district  judge  of  the  Maryland  district, 
maintained  the  jurisdiction,  in  a  most  able  opinion,  at  a  very 
early  day.     (1  Pet.  Adm.,  233,  note.) 

The  same  opinion  was  filso  entertained  by  Judge  Peters,  of 
the  Pennsylvania  district.     (1  Pet.,  227.) 

Since  then,  the  jurisdiction  appears  to  have  been  undisputed. 

We  refer  to  these  opinions,  not  so  much  for  the  authority 
they  afford,  though  entitled  to  the  highest  respect  as  such, 
but  as  evidence  of  the  line  of  jurisdiction  exercised,  at  that 
early  day,  by  learned  admiralty  lawyers,  in  direct  contradic- 
tion to  the  theory,  that  the  constitutional  limit  is  to  be  deter- 
mined by  the  jurisdiction  in  England.  They  are  the  opinions 
of  men  of  the  Revolution,  engaged  in  administering  admiralty 
law  as  understood  in  the  country  soon  after  the  adoption  of 
the  Constitution,  fresh  from  the  discussions  which  every  pro- 
vision and  grant  of  power  in  that  instrument  had  undergone. 
The  opinions  may  be  well  referred  to  as  affording  the  highest 
evidence  of  the  law  on  this  subject  in  their  day. 

8.  Another  class  of  cases  in  which  jurisdiction  is  entertained 
by  the  courts  in  this  country  on  contracts,  but  which  is  denied 
in  England,  are  suits  for  pilotage.  (10  Pet.,  108.)  It  iB 
denied  in  England  on  the  ground  of  locality,  the  contract 
having  been  made  within  the  body  of  a  county. 

We  shall  pursue  the  examination  no  farther.     The  authori- 
ties, we  think,  are  decisive  against  expounding  the  constitu- 
tional  grant   according   to   the  jurisdiction   of  the   English 
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admiralty,  and  in  favor  of  a  line  of  jurisdiction  which  fully 
embraces  the  contract  in  question. 

*Before  jurisdiction  can  be  withheld  in  the  case,  the   r^ooo 
court  must  not  only  retrace  its  steps,  and  take  back  ^ 
several  of  its  decided  cases,  but  must  also  disapprove  of  the 
ground  which  has  heretofore  been  taken,  and  maintained  in 
every  case,  as  the  proper  test  of  admiralty  jurisdiction. 

Some  question  was  made  on  the  argument  founded  on  the 
circumstance,  that  this  was  a  suit  in  personam. 

The  answer  is,  if  the  cause  is  a  maritime  cause,  subject  to 
admiralty  cognizance,  jurisdiction  is  complete  over  the  person, 
as  well  as  over  the  ship ;  it  must,  in  its  nature,  be  complete, 
for  it  cannot  be  confined  to  one  of  the  remedies  on  the  con- 
tract, when  the  contract  itself  is  within  its  cognizance. 

On  looking  into  the  several  cases  in  admiralty  which  have 
come  before  this  court,  and  in  which  its  jurisdiction  was 
involved  or  came  under  its  observation,  it  will  be  found  that 
the  inquiiy  has  been,  not  into  the  jurisdiction  of  the  court  of 
admiralty  in  England,  but  into  the  nature  and  subject-matter 
of  the  contract, — ^whether  it  was  a  maritime  contract,  and 
the  service  a  maritime  service,  to  be  performed  upon  the  sea, 
or  upon  waters  within  the  ebb  and  flow  of  the  tide.^  And, 
again,  whether  the  service  was  to  be  substantially  performed 
upon  the  sea,  or  tide-waters,  although  it  had  commenced  and 
had  terminated  beyond  the  reach  of  the  tide ;  if  it  was,  then 
jurisdiction  has  always  been  maintained.  But  if  the  sub- 
stantial part  of  the  service  under  the  contract  is  to  be 
performed  beyond  tide- waters,  or  if  the  contract  relates 
exclusively  to  the  interior  navigation  and  trade  of  a  state, 
jurisdiction  is  disclaimed.  (10  Wheat.,  428;  7  Pet.,  324;  11 
Id.,  175;  12  Id.,  72;  5  How.,  463.) 

The  exclusive  jurisdiction  in  admiralty  cases  was  conferred 
on  the  national  government,  as  closely  connected  with  the 
grant  of  the  commercial  power. 

It  is  a  maritime  court  instituted  for  the  purpose  of  adminis- 
tering the  law  of  the  seas.  There  seems  to  be  ground,  there- 
fore, for  restraining  its  jurisdiction,  in  some  measure,  within 
the  limit  of  the  grant  of  the  commercial  power,  which  would 
confine  it,  in  cases  of  contracts,  to  those  concerning  the 
navigation  and  trade  of  the  country  upon  the  high  seas  and 
tide-waters  with  foreign  countries,  and  among  the  several 
states. 

Contracts  growing  out  of  the  purely  internal  commerce  of 
the  state,  as  well  as  commerce  beyond  tide-waters,  are  gene- 

1  QtJOTSD.    Insurance  Co.  v.  Dunham.  11  Wall.,  27. 
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rally  domestic  in  their  origin  and  operation,  and  could  scarcely 
have  been  intended  to  be  drawn  within  the  cognizance  of  the 
federal  courts.^ 

Upon  the  whole,  without  pursuing  the  examination  farther, 
we  are  satisfied  that  the  decision  of  the  Circuit  Court  below 
was  correct,  and  that  its  decree  should  be  affirmed. 

♦3931       *^^*  J^^!^^^®  CATRON. 

J       1.  In  my  judgment,  the  New  Jersey  Steam  Navigation 

Company  were  entitled  to  all  the  benefits  of  Harnden's  con- 
tract with  them,  in  regard  to  the  property  of  others  with 
which  he  (Harnden)  was  intrusted,  for  the  purpose  of  trans- 
porting it  in  his  crate.  And  though  the  company  can  rely  on 
all  the  defences  which  they  could  have  relied  upon  if  Harnden 
had  sued  them,  still  I  think  the  libellants  can  maintain  this 
suit. 

Had  a  trover  and  conversion  been  made  of  the  money  sued 
for,  or  an  open  trespass  been  committed  on  it  by  throwing  it 
overboard,  by  the  servants  or  agents  of  the  company,  then 
either  Harnden,  the  bailee  of  the  bank,  might  have  sued  the 
company,  or  the  bank  might  have  sued.  As  to  the  right  to 
sue,  in  the  case  put,  by  the  bank,  there  can  be  no  doubt ;  as 
such  acts  were  never  contemplated  by  the  contract,  nor  covered 
by  it. 

The  Navigation  Company  were  responsible  to  Harnden  (and 
to  those  who  employed  him),  notwithstanding  the  contract,  for 
acts  of  gross  negligence  in  transporting  the  property  destroyed ; 
as,  for  instance,  ii  the  servants  of  the  company,  in  navigating 
the  vessel,  omitted  to  observe  even  slight  diligence,  and  failed 
in  the  lowest  degree  of  prudence,  to  guard  against  fire,  then 
they  must  be  deemed  in  a  court  of  justice  to  have  been  guilty 
of  gross  negUgeuce ;  by  which  expression  I  mean,  that  they 
acted  reckless  of  consequences  as  respected  the  safety  of  the 
vessel  and  the  lives  and  property  on  board  and  in  their  charge, 
that  such  conduct  was  contrary  to  common  honesty,  and  that 
the  master  and  owners  were  liable  for  loss  by  reason  of  such 
recklessness,  as  they  would  have  been  in  case  of  an  affirmative 
and  meditated  fraud  that  had  occasioned  the  same  loss,  and 
that  this  burning  was  a  tort. 

Whether  it  is  evidence  of  fraud  in  fact,  as  Sir  William  Jones 
intimates,  or  whether  it  is  not,  as  other  writers  on  bailments 
declare,  is  not  worthy  of  discussion.  The  question  is  this: 
Is  the  measure  of  liability  the  same  where  a  ship  is  burned 
because  the  master  and  crew  did  not  observe  the  lowest  degree 

^  QuoTKD.    Allen  v.  Newberry.  21    How..  24& 
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of  prudence  to  prevent  it,  and  in  a  case  where  she  is  wilfully 
burned  ?  This  is  the  question  for  our  consideration.  In  the 
civil  law,  I  apprehend  no  distinction  in  the  cases  put  exists ; 
nor  do  I  believe  any  exists  at  common  law.  But  by  the  laws 
of  the  United  States,  such  gross  and  reckless  negligence  as 
that  proved  in  the  case  before  us  was  a  fraud  and  a  tort  on  the 
shippers,  and  the  fire  that  occurred,  and  consequent  loss  of 
life,  a  crime  on  the  part  of  the  master. 

By  the  twelth  section  of  the  act  of  1838,  chap.  191,  every 
person  employed  on  any  steamboat  or  vessel,  by  whose  r«oq4 
negligence  *to  his  respective  duty  the  life  of  any  person  ^ 
shall  be  destroyed,  shall  be  deemed  guilty  of  manslaughter, 
and  subject  to  conviction  and  imprisonment  at  hard  labor  for 
a  time  not  exceeding  ten  years.  6  Stat,  at  L.,  306.  Here  the 
legislature  have  put  gross  negligence  in  the  category  of  crimes 
of  a  high  grade,  and  of  frauds  of  course ;  nor  can  this  court 
assume  a  less  stringent  principle,  in  a  case  of  loss  of  property, 
than  Congress  has  recognized  as  the  true  one,  if  life  be 
destroyed  by  such  negligence.  From  the  facts  before  us,  I 
feel  warranted  in  saying,  that,  had  the  captain  survived  the 
destruction  of  the  ship  and  the  loss  of  many  lives  by  the 
disaster,  he  would  have  been  clearly  guilty  according  to  the 
twelfth  section. 

One  single  circumstance  is  decisive  of  the  culpable  negli- 
gence. By  section  ninth  of  the  above  act,  it  is  made  "  the 
duty  of  the  master  and  owner  of  every  steam-vessel  employed 
on  the'  sea,  to  provide,  as  a  part  of  the  necessary  furniture,  a 
suction-hose  and  fire-engine  and  hose  suitable  to  be  worked 
on  said  boat  in  case  of  fire,  and  carry  the  same  upon  each  and 
every  voyage,  in  good  order."  This  vessel  had  something  of 
the  kind ;  but  it  was  in  no  order  for  use,  and  a  mere  delusion, 
and  a  sheer  fraud  on  the  law  and  the  pubUc.  Had  there  been 
such  an  engine  and  hose,  the  fire  could  have  been  extinguished 
in  all  probability,  as  1  apprehend. 

2.  There  was  only  a  single  rigged  bucket  on  board,  and 
nothing  else  to  reach  the  water  with,  and  the  money  of  libel- 
lants  was  thrown  from  the  boxes,  and  they  used  to  lift  water. 

8.  The  flue  from  the  furnace  ran  through  three  decks,  and 
was  red-hot  through  the  three  decks,  and  the  cotton  was 
stowed  within  eighteen  inches  on  all  sides  of  this  red-hot  flue, 
and  the  bales  pressed  in,  three  tiers  deep,  from  the  boiler-deck 
to  the  next  deck,  so  that  it  would  have  been  with  much  di£S- 
culty  that  the  cotton  could  have  been  removed  should  a 
fire  occur ;  there  the  fire  did  occur,  and  the  cotton  was  not 
removed, — wherefore  the  vessel  was  burnt.     And  from  the 
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mode  of  stowage  a  fire  could  hardly  be  avoided,  and  was  to  be 
expected  and  guarded  against. 

Then  as  to  the  jurisdiction.  The  five  occurred  on  the  high 
sea.  It  was  a  tort  there.  The  case  depends  not  on  any  con- 
tract, but  on  mere  tort  standing  beyond  the  contract.  The 
locality  of  the  tort  is  the  locus  of  jurisdiction.  Locality  is  the 
strict  limit.  2  Bro.  Adm.  L.,  110;  8  Bl.  Com.,  106.  The 
conflict  between  the  Luda  and  De  Soto,  in  Louisiana,  1847, 
5  How.  But  especially  2  Bro.  Adm.  L.,  144,  which  lays 
down  the  true  doctrine  as  follows : — 

moqei-i  "  We  have  now  done  with  the  effect  of  the  master*s 
J  contracts  *or  violence,  as  to  his  owners,  and  proceed  to 
consider  how  he  and  they  are  affected  by  his  negligence. 
And,  first,  as  soon  as  merchandises  and  other  commodities  be 
put  on  board  a  ship,  whether  she  be  riding  in  a  port  or  haven, 
or  upon  the  high  sea,  the  master  is  chargeable  therewith ;  and 
if  the  same  be  lost  or  purloined,  or  sustain  any  damage,  hurt, 
or  loss,  whether  in  the  haven  or  port  before,  or  upon  the  seas 
after,  she  is  upon  her  voyage,  whether  it  be  by  mariners  or  by 
any  other  through  their  permission,  the  owner  of  the  goods 
has  his  election  to  charge  either  master  or  owners,  or  both,  at 
his  pleasure, — though  he  can  have  but  one  satisfaction, — ^in  a 
court  of  common  law,  if  the  fault  be  committed  infra  carpus 
comitatus  ;  in  the  admiralty,  if  9uper  altum  mare  ;  and  if  it  be 
on  a  place  where  there  is  divisum  imperium^  then  in  one  or  the 
other,  according  to  the  flux  or  reflux  of  the  sea." 

I  think  the  libel  in  this  case  covers  my  view  of  it.  It  sets 
out  the  facts  of  how  the  money  was  shipped  in  general  terms^ 
but  avers  it  was  lost  by  fire,  and  by  reason  of  an  insufficient 
furnace,  insufficient  machinery,  furniture,  rigging,  and  equip- 
ments, and  the  careless,  negligent,  and  improper  management 
of  said  steamboat  Lexington  by  the  servants  and  agents  of  the 
Navigation  Company. 

If  this  technical  objection  had  been  addressed  to  the  court 
below,  it  could  have  been  easily  remedied,  and  cannot  be 
favorably  heard  here,  now,  no  doubt,  made  for  the  first  time. 

I  therefore  think  there  was  jurisdiction  in  the  Circuit  Court 
to  try  the  libel ;  and,  secondly,  that  the  decree  was  proper, 
and  ought  to  be  affirmed,  without  alteration. 

Mr.  Justice  DANIEL.^ 

The  inquiries  presented  for  consideration  in  this  cause 
resolve  themselves  into  two  obvious  or  natural  divisions ;  the 


^See  Newton  v.  SUMiUf  10  How.,  (508  :  Jackson  v.  Steamboat  MaanotUL 
a)  Id.,  808.  -ir      *-! 
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one  involving  the  rights  of  the  parties  as  growing  out  of  their 
alleged  undertakings ;  the  other  the  right  of  the  libellant  to 
prosecute  his  claim  in  the  mode  adopted  in  the  court  below, 
and  the  power  of  the  court  to  adjudicate  it  in  that  or  in  any 
other  mode  whatever.  This  latter  inquiry,  embracing  as  it 
does  the  nature  and  extent  of  the  admiralty  powers  of  the 
government  of  the  United  States,  and  by  consequence  the 
construction  of  that  article  of  the  Constitution  by  which  alone 
those  powera  have  been  invested,  challenges  the  most  solemn, 
deliberate,  and  careful  investigation.  I  approach  that  inves- 
tigation with  the  diffidence  which  its  wide-spread  interest  and 
importance,  and  a  deep  conviction  of  my  own  deficiencies, 
cannot  but  awaken. 

The  foundation,  nay,  the  whole  extent  and  fabric,  of  r«qqf! 
the  admiralty  *power  of  the  government  are  to  be  found  ^ 
in  that  portion  of  the  second  section  of  the  third  article  of  the 
Constitution,  which  declares  that  the  judicial  power  shall 
extend  (amongst  other  subjects  of  cognizance  there  enume- 
rated) ^Ho  all  cases  of  admiralty  and  maritime  jurisdiction." 

The  distribution  of  this  admiralty  power  so  created  by  the 
Constitution,  with  reference  to  the  tribunals  by  which,  and 
the  modes  in  which,  it  shall  be  executed,  is  contained  in  the 
act  to  establish  the  judicial  courts  of  the  United  States  of 
1789,  section  ninth,  which  constitutes  the  District  Courts  of 
the  United  States  courts  of  exclusive  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction,  and  of 
certain  seizures  under  the  laws  of  imposts,  concluding  or 
qualifying  this  investment  of  power  with  these  plain  and 
significant  terms :  ^^  saving  to  suitoi*s,  in  all  cases,  the  right  of 
a  common  law  remedy,  where  the  common  law  is  competent 
to  give  it." 

Looking  now  to  the  provisions  of  the  third  article  of  the 
Constitution,  and  to  those  of  the  ninth  section  of  the  Judi- 
ciary Act,  we  recur  to  the  inquiry.  What  is  this  civil  and 
maritime  jurisdiction  derived  from  the  Constitution,  and 
vested  by  the  Judiciary  Act  in  the  District  Courts, — what 
the  standard  by  which  its  scope  and  power,  its  ^^  space  and 
verge,"  are  to  be  measured, — what  the  rules  to  be  observed  in 
the  modes  of  its  execution  ?  Although  the  Constitution  and 
act  of  Congress  do  not  precisely  define  nor  enumerate  the  for- 
mer, nor  prescribe  in  forms  and  precedents  the  latter,  yet  it 
will  hardly  be  pretended,  that  either  the  substance  or  the 
forms  of  admiralty  jurisdiction  were  designed  by  the  founders 
of  our  jurisprudence  to  be  left  without  limit,  to  be  dependent 
on  surmise  merely,  or  controlled  by  fashion  or  caprice.  They 
were  both  ordained  in  reference  to  some  known  standard  in 
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the  knowledge  and  contemplation  of  the  statesman  and  legis- 
lator, and  the  ascertainment  of  that  standard  by  history,  hj 
legislative  and  judicial  records,  must  furnish  the  just  response 
to  the  inquiry  here  propounded. 

In  tracing  the  origin,  existence,  and  progress  of  the  colonial 
institutions,  or  in  seeking  illustrations  or  analogies  requisite 
for  the  comprehension  of  those  institutions  down  to  the  period 
of  separation  from  the  mother  country,  it  is  to  the  laws  and 
policy  of  the  latter  that  we  must  chiefly  look  as  guides  to  any 
thing  like  accurate  results  in  our  investigations.  For  the 
necessity  here  intimated,  various  and  obvious  causes  will  at 
once  be  perceived.  As  instances  of  these  may  be  exemplified, 
— 1st,  similarity  of  education  and  opinion,  strengthened  by 
intercourse  and  habit ;  2d,  national  pride,  and  the  partiality 
which  naturally  creates  in  the  offspring  admiration  and  imita- 
*^Q71  ^^^^  ^^  *^®  parent ;  8d,  identity  of  civil  and  political 
J  rights  in  the  *people  of  both  regions ;  4thly,  and 
chiefly,  perhaps,  the  jealousy  of  the  mother  country  with 
regard  to  her  national  unity,  power,  and  greatness, — a  princi- 
ple which  has  ever  prompted  her  to  bind  in  the  closest  prac- 
ticable system  of  efficient  uniformity  and  conformity  the  vari- 
ous members  of  her  extended  empire.  These  causes  have  had 
their  full  effect  in  regulating  the  rights  of  person  and  of 
property  amongst  British  subjects  everywhere  within  the 
dominions  of  England.  There  is  not,  and  never  has  been,  a 
question  connected  with  either,  in  which  we  do  not  find  every 
Englishman  appealing  to  the  common  law,  or  to  the  charters 
and  statutes  of  England,  as  defining  the  nature  and  as  furnish- 
ing the  best  protection  of  his  rights.  He  uniformly  clings  to 
these  as  constituting  at  once  his  birthright,  his  pride,  and  his 
security.  Vide  1  Bl.  Com.,  127,  128.  Would  it  not  be  most 
strange,  then,  with  this  strong  tenacity  of  adherence  to  their 
peculiar  national  polity  and  institutions,  that  we  should  sup- 
pose the  government  or  the  people  of  England  disposed  to 
yield  their  cherished  laws  and  customs  in  matters  which  pe- 
culiarly affect  them  in  a  national  point  of  view,  to  wit,  the 
administration  of  their  maritime  and  commercial  rights  and 
interests  ?  It  would  seem  to  me  equally  reasonable  to  expect 
that  the  admiralty  courts  of  England,  or  of  any  part  of  the 
dominions  of  England,  in  order  to  define  or  settle  their  juris- 
diction, would  as  soon  be  permitted  to  adopt,  as  the  source 
and  foundation  and  measure  of  their  power,  the  ordinances,  if 
such  there  be,  of  China  or  Thibet,  as  those  of  France,  Genoa, 
or  Venice,  or  of  any  other  portion  of  the  continent  of  Europe, 
whether  established  by  the  several  local  governments  on  the 
oontinent,  or  based  upon  the  authority  of  the  civil  law.  With 
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respect  to  the  realm  of  England,  the  origin  and  powera  of  the 
court  of  admiralty  are  placed  upon  a  footing  which  leaves 
thera  no  longer  subjects  of  speculation  or  uncertainty.  Sir 
William  Blackstone,  in  his  Commentaries,  Vol.  III.,  chap.  5, 
p.  69,  informs  us, — upon  the  authority  of  Sir  Henry  Spelman, 
Glossary,  13,  and  of  liambard,  Archeion,  41, — that  the  court 
of  admiralty  was  first  erected  by  King  Edward  III.  Sir  Mat- 
thew Hale,  in  his  History  of  the  Common  Law,  Vol.  1.,  p.  51 
(London  edition  of  1794,  by  Runnington),  speaking  of  the 
court  of  admiralty,  says, — "  This  court  is  not  bottomed  or 
founded  upon  the  authority  of  the  civil  law,  but  hath  both  its 
powers  and  jurisdiction  by  the  law  and  custom  of  the  realm  in 
such  mattera  as  are  proper  for  its  cognizance.'*  And  in  a  note 
(m)  by  the  editor  to  the  page  just  cited,  it  is  said, — "  The 
original  jurisdiction  of  the  admiralty  is  either  by  the  conni- 
vance or  permission  of  the  common  law  courts.  The  statutes 
are  only  in  affirmance  of  the  common  law,  and  to  pre-  r«QQQ 
vent  *the  great  power  which  the  admiralty  had  gotten  '- 
in  consequence  of  the  Laws  of  Oleron.  That,  generally  speak- 
ing, the  courts  of  admiralty  have  no  jurisdiction  in  matters  of 
contracts  done  or  made  on  land ;  and  the  true  reason  for  their 
jurisdiction  in  matters  done  at  sea  is,  because  no  jury  can 
come  from  thence ;  for  if  the  matter  arise  in  any  place  from 
which  the  pais  can  come,  the  common  law  will  not  suffer  the 
subject  to  be  drawn  ad  alivd  exameny  And  for  this  doctrine 
are  cited  12  Co.,  129 ;  Roll.  Abr.,  681 ;  Owen,  122  ;  Brownl., 
37  a  ;  Roll.,  418 ;  1  Wils.,  101 ;  Hob.,  12 ;  and  Fortesc.  De 
Laudibus,  108,  edit.  1775.  Again,  Lord  Hale,  Vol.  I.,  pp.  49- 
51,  speaking  of  the  jurisdiction  of  the  admiralty,  lays  down 
the  following  limits  to  its  power : — "  The  jurisdiction  of  the 
admiralty  court,  as  to  the  matter  of  it,  is  confined  by  the  laws 
of  the  realm  to  things  done  upon  the  high  sea  only  ;  as  depre- 
dations and  piracies  upon  the  high  sea ;  offences  of  masters 
and  mariners  upon  the  high  sea  ;  maritime  contracts  made  and 
to  be  executed  upon  the  high  sea ;  matters  of  prize  and  repri- 
sal upon  the  hieh  sea.  But  touching  contracts  or  things 
made  within  the  bodies  of  the  English  counties,  or  upon  the 
land  beyond  the  sea,  though  the  execution  thereof  be  in  some 
measure  upon  the  high  sea,  as  charter-parties  or  contract? 
made  even  upon  the  high  sea, — ^touching  things  that  are  not  in 
their  owo  nature  maritime,  as  a  bond  or  contract  for  the  pay- 
ment of  money, — so  also  of  damages  in  navigable  rivers,  within 
the  bodies  of  counties,  things  done  upon  the  shore  at  low- 
T#ater,  wreek  of  the  sea,  &c., — these  things  belong  not  to  the 
admiral's  jurisdiction.  And  thus  the  common  law  and  the 
statutes  of  18  Richard  II.,  cap.  15,  and  of  15  Richard  II.,  cap.  3. 
Vol.  VI.— 27  417 


398  SUPRKMK    COUUT. 


New  Jersey  Steam  Navigation  Company  v.  Merchants'  Bank. 

oonfine  and  limit  their  jurisdiction  to  matters  maritime,  and 
such  only  as  are  done  upon  the  high  sea." 

In  this  cursory  view  of  Lord  Hale  of  the  admiralty  jurisdic- 
tion, there  is  one  feature  which  cannot  escape  the  most  super- 
ficial observation ;  and  that  is,  the  extraordinary  care  of 
this  learned  judge  to  avoid  every  implic#;ion  from  uncertainty 
or  obscurity  of  terms,  which  might  be  wrested  as  a  pretext  for 
the  assumption  of  power  not  clear,  well  founded,  and  legiti- 
mate. In  the  extract  above  given,  it  will  be  seen  that  the  sea, 
as  the  theatre  of  the  admiralty  power,  is  mentioned  in  eight 
different  instances,  in  every  one  of  which  it  is  accompanied 
with  the  adjunct  high.  Altum  mare  is  given  as  the  only  legiti- 
mate province  of  the  admiral's  authority;  and  then,  a«  if  to 
exclude  the  possibility  of  improper  implication,  are  placed  in 
immediate  and  striking  contrast  the  transactions  and  the 
situations  as  to  which,  by  the  common  law  and  the  statutes  of 
*QQq-i  England,  the  interference  of  the  admiralty  was  utterly 
J  inhibited.  "But,"  *he  proceeds  to  say,  "touching 
contracts  or  things  made  within  the  bodies  of  the  English 
counties,  or  upon  the  land  beyond  the  sea,  though  the  execu- 
tion thereof  be  in  some  measure  upon  the  high  sea,  as  charter- 
parties  or  contracts  made  even  upon  the  high  sea, — touching 
things  that  are  not  in  their  own  nature  maritime,  as  a  bond  or 
contract  for  the  payment  of  money, — so  also  of  damages  in 
navigable  rivers,  within  the  bodies  of  English  counties,  things 
done  upon  the  shore  at  low-water,  wreck  of  the  sea,  &c., — 
these  things  belong  not  to  the  admiral's  jurisdiction." 

Sir  William  Blackstone,  treating  of  the  cognizance  of  pri- 
vate wrongs,  Book  8,  chap.  7,  p.  106,  speaks  of  injuries  cog- 
nizable by  the  maritime  or  admiralty  courts.  "  These  courts," 
says  this  writer,  "  have  jurisdiction  and  power  to  try  and 
determine  all  maritime  causes,  or  such  injuries  as,  although 
they  are  in  their  nature  of  common  law  cognizance,  yet,  being 
committed  on  the  high  seas,  out  of  the  reach  of  our  ordinary 
courts  of  justice,  are  therefore  to  be  remedied  in  a  peculiar 
court  of  their  own.  All  admiralty  causes  must,  therefore,  be 
causes  arising  wholly  upon  the  sea."  He  then  cites  the 
statutes  13  and  16  Rich.  II.,  Co.  Litt.,  260 ;  Hob.,  79 ;  and 
5  Co.,  106,  for  the  positions  thus  asserted.  I  shall,  in  the 
progress  of  this  opinion,  have  occasion  further  to  remark  upon 
this  language,  "courts  maritime  or  admiralty  courts,"  here 
used  by  this  learned  commentator,  when  I  come  to  speak  of 
an  interpretation  placed  upon  the  second  section  of  the  third 
article  of  the  Constitution,  as  implying  an  enlargement  of  thA 
powers  conferred,  from  a  connection  of  the  terms  admiralty 
and  maritime  in  the  section  just  mentioned.  What  I  would 
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principally  advert  to  here  is  the  description  of  the  causes 
denominated  maritime^  and  as  falling  solely  and  peculiarly 
within  the  admiralty  jurisdiction,  and  to  the  reason  why 
they  are  thus  denominated  maritime^  and  as  such  assigned  to 
the  admiralty.  They  are,  says  this  learned  commentator, 
"maritime,  or  such  injuries  as,  although  they  are  in  their 
nature  of  common  law  cognizance,  yet,  being  committed  on 
the  high  seas,  out  of  the  reach  of  our  ordinary  courts  of  jus- 
tice, arc  therefore  to  be  remedied  in  a  peculiar  court  of  their 
own.  All  admiralty  causes  must,  therefore,  be  causes  arising 
wholly  upon  the  sea,  and  not  within  the  precincts  of  any 
county."  Here,  then,  is  the  explicit  declaration,  that  it  is  the 
theatre,  the  place  of  their  origin  and  performance,  exclu- 
sively, not  their  relation  to  maritime  subjects,  which  deter- 
mines their  forum ;  for  they  are  causes,  says  he,  which  in  their 
nature  may  be  of  common  law  cognizance.  In  this  connec- 
tion it  seems  not  out  of  place  to  advert  to  the  discrimination 
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made  by  the  same  author  between  the  pretensions  to 
power  *advanced  by  certain  tribunals  which  subsisted 
and  grew  up  rather  by  toleration  than  as  forming  any  funda- 
mental and  regular  portions  of  the  British  constitution. 
Thus,  in  Book  3,  chap.  7,  pp.  86,  87,  speaking  of  the  ecclesiasti- 
cal, military,  and  maritime  courts,  and  the  courts  of  common 
law,  he  says, — "  And  with  regard  to  the  three  first,  I  must 
beg  leave,  not  so  much  to  consider  what  hath  at  any  time 
been  claimed  or  pretended  to  belong  to  their  jurisdiction  by 
the  officers  and  judges  of  those  respective  courts,  but  what 
the  common  law  allows  and  permits  to  be  so.  For  these 
eccentrical  tribunals  (which  are  principally  guided  by  the 
rules  of  the  imperial  and  canon  laws),  as  they  subsist  and  are 
admitted  in  England,  not  by  any  right  of  their  own,  but  upon 
bare  sufferance  and  toleration  from  the  municipal  laws,  must 
have  recourse  to  the  laws  of  that  country  wherein  they  are 
thus  adopted  to  be  informed  how  far  their  jurisdiction  ex- 
tends, or  what  causes  are  permitted  and  what  forbidden  to  be 
discussed  or  drawn  in  question  before  them.  It  matters  not 
what  the  Pandects  of  Justinian  or  the  Decretals  of  Gregory 
have  ordained ;  they  are  of  no  more  intrinsic  authority  than 
the  laws  of  Solon  or  Lycurgus;  curious,  perhaps,  for  their 
antiquity,  respectable  for  their  equity,  and  frequently  of 
admirable  use  in  illustrating  a  point  of  history.  Nor  is  it  at  all 
material  in  what  light  other  nations  may  consider  this  matter 
of  jurisdiction.  Eveiy  nation  must  and  will  abide  by  its  own 
municipal  laws,  which  various  accidents  conspire  to  render 
different  in.  almost  every  country  in  Europe.  We  permit  some 
kinds  of  suits  to  be  of  ecclesiastical  cognizance  which  other 
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nations  have  referred  entirely  to  the  temporal  courts,  as  con- 
cerning wills  and  successions  to  intestates'  chattels;  and  per- 
haps we  may,  in  our  turn,  prohibit  them  from  interfering  in  some 
controversies  which,  on  the  Continent,  may  be  looked  upon  as 
merely  spiritual.  In  short,  the  common  law  of  England  is  the 
one  uniform  rule  to  determine  the  jurisdiction  of  our  courts ; 
and  if  any  tribunals  whatsoever  attempt  to  exceed  the  limits 
so  prescribed  to  them,  the  king's  courts  of  common  law  mav 
and  do  prohibit  them,  and  in  some  cases  punish  their  judges. ' 
So  far,  then,  as  the  opinions  of  Hale  and  Blackstone  are  enti- 
tled to  respect, — so  far  as  the  writings  and  decisions  of  the 
venerable  expounders  of  the  British  constitution  to  which 
they  refer  may  be  regarded  as  authority, — the  origin  and 
powers  of  the  admiralty  in  England,  the  subjects  permitted  to 
its  peculiar  cognizance,  the  control  exerted  to  restrict  it  to 
that  peculiar  cognizance  by  the  common  law  tribunals,  would 
seem  not  to  be  matters  of  uncertainty'.  Sir  William  Black- 
stone,  too,  is  a  writer  of  modern  date,  and,  as  such,  his  opin- 
*401 1  ^^^^  ™^y  claim  exemption  from  the  influence  of  conflict 
J  *of  bigotry  or  prejudice,  which  the  advocates  of  the 
admiralty  seem  disposed  to  attribute  to  the  opinions  or  the 
times  of  Spelman,  of  Fortescue,  and  Coke. 

Passing  from  the  testimony  of  the  writers  already  men- 
tioned, let  us  call  in  a  witness  as  to  the  admiralty  powers  and 
juxisdiotion,  as  existing  in  England  for  a  century  past,  at 
least,  whom  no  one  will  suspect  of  disaffection  to  that  juris- 
diction. I  allude  to  Mr.  Arthur  Browne,  Professor  of  Civil 
Law  in  the  University  of  Dublin,  in  whose  learned  book 
scaix^ely  any  assertion  of  power  ever  made  by  the  admiralty 
courts,  however  reprobated  and  denied  by  the  common  law 
tribunals,  is  not  commended,  if  not  justified,  and  scarcely 
one  retrenchment  or  denial  of  power  to  the  former  is  not  as 
zealously  disapproved.  Let  us  hear  what  this  witness  is  com- 
pelled, though  multo  cum  gemitu^  to  admit,  with  respect  to  the 
jurisdiction  of  the  instance  court  in  cases  civil  and  maritime, — 
cases  identical  in  their  character  with  that  now  under  consid- 
eration. After  dilating  upon  the  resolutions  of  1632,  and 
upon  what  by  him  are  designated  as  the  irresistible  arguments 
of  Sir  Leoline  Jenkins  in  favor  of  the  powers  of  his  own 
court.  Professor  Browne  is  driven  to  the  following  concessions. 
Of  the  common  law  courts  he  says  (Vol.  II.,  p.  74), — *'  Adhe- 
ring on  their  part  to  the  strict  letter  of  the  rule,  that  the 
business  of  the  admiralty  was  only  with  contracts  made  upon 
the  sea,  they  here  took  locality  as  the  only  boundary,  though 
in  the  instances  before  mentioned,  of  contracts  made  on  sea, 
they  refused  this  limit;  and  having  insisted,  as  indeed  Judge 
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Blackstone  has  even  of  late  done,  that  contracts  upon  land, 
though  to  be  executed  on  the  sea,  and  contracts  at  sea,  if  to 
be  executed  on  land,  were  not  cognizable  by  the  admiralty, 
they  left  to  it  the  idle  power  of  trying  contracts  made  upon 
the  sea  to  be  also  executed  upon  the  sea,  of  which  one  instance 
might  not  happen  in  ten  years."  Again  (p.  86),  speaking  of 
what  he  characterizes  as  ^^  the  torrent  of  prohibitions  which 
poured  forth  from  the  common  law  courts,"  he  tells  us,  that 
**  little  was  left  for  the  authority  of  the  admiral  to  operate 
upon,  in  the  subject  of  contracts,  amidst  those  curbs  so  eagerly 
and  rapidly  thrown  upon  him  in  the  last  century,  save  express 
hypothecations  of  ship  or  goods  made  at  sea  or  in  foreign 
ports,  and  suits  for  seamen's  wages."  At  the  close  of  this 
chapter  on  the  jurisdiction  of  the  instance  courts,  Mr.  Browne 
presents  his  readers  with  the  general  conclusion  to  which  his 
investigations  on  this  head  had  conducted  him,  in  the  follow- 
ing words : — *'  The  result  of  our  inquiries  in  the  present  chap- 
ter, as  to  the  extent  of  the  jurisdiction  of  the  instance  court 
of  admiralty  which  is  at  present  seemingly  allowed  by  the 
common  law  courts,  is,  that  it  is  confined  in  matters  of  r«4Ao 
^contract  to  suits  for  seamen's  wages  (on  all  hands  ^ 
admitted  to  be  an  exception  to  the  rule  restricting  the  admi- 
ralty to  the  sea),  or  to  those  on  hypothecations.  In  matters 
of  tort,  to  actions  for  assault,  collision,  and  spoil,  and  in  quasi 
contracts,  to  actions  by  part-owners  for  security,  and  actions 
of  salvage ;  but  if  a  party,"  says  he,  ^^  institute  a  suit  in  that 
court  on  a  charter-party,  for  freight,  in  a  cause  of  average  and 
contribution,  or  to  decide  the  property  of  a  ship,  and  be  not 
prohibited,  I  do  not  see  how  the  court  could  refuse  to  retain 
it."  In  this  concluding  passage  from  Mr.  Browne's  chapter 
on  the  jurisdiction  of  the  instance  courts,  there  are  two  cir- 
cumstances which  impress  themselves  upon  our  attention^  as 
seemingly,  indeed  palpably,  irreconcilable  with  the  law  or 
with  each  other.  The  first  is  the  concession  (a  concession 
said  to  be  made  upon  a  general  survey  of  the  subject)  as  to 
the  limit  imposed  by  the  common  law  tribunals  upon  the 
admiralty ;  the  second,  the  opinion,  in  the  very  face  of  this 
concession,  that  the  admiralty,  if  it  should  not  be  actually 
prohibited,  if  it  could  only  escape  the  vigilance  of  the  com- 
mon law  courts,  might  proceed,  might  make  an  incursion 
within  this  established,  this  prohibited,  nay,  conceded  boun- 
daiy.  Opinions  like  these  evince  an  adherence  to  the  admi- 
ralty apparently  extreme,  and  almost  contumacious ;  and  it 
may  be  owing  to  this  devotion,  that  decisions  have  been 
pressed  into  its  support,  which,  to  my  apprehension,  do  not 
come  directly  up  to  the  point  they  are  called  to  fortify,  or,  if 

421 


t02  SUPREME  COtmT. 

~  -        -  '  ' 

New  Jersey  Steam  Navigation  Company  9.  Merchants'  Bank. 

they  did,  are  too  few  in  number  and  too  feeble  to  remove  the 
firmly  planted  landmarks  of  the  law.  Thus  the  case  of  Mene- 
tone  V.  Gibbons^  8  T.  R.,  267,  is  cited  as  authority  that  the 
admiralty  has  cognizance  over  contracts,  though  executed  on 
land  and  under  seal.  This  case,  it  is  true,  is  somewhat  anoma- 
lous in  its  features,  but  yet  it  is  thought  that  no  fair  exposi- 
tion of  it  can  warrant  the  conclusions  attempted  to  be  deduced 
from  it.  Notwithstanding  some  expressions  which  may  have 
fallen  from  some  of  the  judges  argriendo^  it  is  certainly  true, 
that  every  justice  who  decided  that  case  put  his  opinion 
essentially  upon  these  foundations : — that  the  case  was  one  of 
a  hypothecation  of  the  ship,  in  the  course  of  a  foreign  voyage, 
by  the  master,  who  had  a  right  to  hypothecate  ;  that  the  con- 
tract provided  for  or  gave  no  remedy  except  in  rem^  whereas 
the  common  law  courts  proceed  against  the  parties  only ;  that 
if  the  court  should  decide  against  the  admiralty  jurisdiction 
(and  this, ,  too,  after  a  sentence  of  condemnation  and  sale 
of  the  ship),  being  unable  to  give  any  redress  under  the 
contract  by  proceeding  in  rem^  the  party  making  the  ad- 
vances would  be  irreparably  injured.  This  case  should  be 
expounded,  too,  in  connection  with  that  of  Ladbroke  v. 
*40m  ^^^^^^^  decided  by  the  same  judges  twelve  *months 
J  previously  (2  T.  R.,  649),  in  whicn  a  natural  distinc- 
tion is  taken  between  the  extent  of  the  right  to  prohibit  the 
jurisdiction  of  the  admiralty  before  sentence,  and  the  right  to 
impeach  its  proceedings  after  they  are  consummated  and  car- 
ried into  execution  without  interference.  In  the  latter  case, 
BuUer,  whose  remarks  have  been  quoted  from  Menetone  v. 
Ghibbans^  says  (p.  654)  : — "  There  is  a  great  difference  between 
applications  to  this  court  for  prohibitions  to  the  admiralty 
pending  the  suit  and  after  sentence ;  in  the  first  case,  this 
court  will  examine  the  whole  case,  and  see  the  grounds  of  the 
proceedings  in  the  admiralty ;  but  the  rule  is  quite  the  reverse 
after  sentence  is  piissed ;  in  such  a  case,  they  will  not  look 
out  of  the  proceedings ;  for  the  party  who  applies  for  a  pro- 
hibition after  sentence  must  sliow  a  nullity  of  jurisdiction  on 
the  face  of  the  proceedings ;  therefore  the  plaintiff  in  this  case 
could  not  go  into  evidence  at  the  trial  to  impeach  the  decree 
of  the  court  of  admiralty.  The  case  states,  in  general  terms, 
that  that  court  did  pronounce  a  decree  for  the  sale  of  the  ship 
in  question,  and  that  a  warrant  issued  out  of  that  court  for 
seizing  and  selling  the  ship.  So  that  we  must  take  it  that 
they  had  jurisdiction,  for  nothing  appears  on  the  face  of  the 
decree  to  show  that  they  had  not."  Showing  conclusively, 
that  this  case  determined  nothing  as  to  the  original  legitimate 
powers  either  of  the  common  law  or  admiralty  tribunals,  but 
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positively  refusing  to  institute  a  comparison  between  them. 
The  next  case  adduced  by  Mr.  Browne,  and  the  last  which  I 
shall  notice,  is  that  of  Smart  v.  Wolff,  3  T.  R.,  323.  The  first 
remark  which  is  pertinent  to  this  case  is,  that  it  was  a  case  of 
prize,  one  of  a  class  universally  admitted  to  belong  peculiarly 
and  exclusively  to  a  court  of  admiralty ;  and  the  question 
propounded  in  it,  and  the  only  question,  was  as  to  the  pro- 
ceeding practised  by  the  court  for  cariying  into  eflFect  this  its 
undoubted  jurisdiction.  There  the  goods  had  been,  by  an 
interlocutory  order,  delivered  to  the  captors,  upon  a  stipula- 
tion to  respond  for  freight,  if  allowed  on  the  final  decree ;  and 
the  amount  of  freight  ultimately  allowed  being  greater  than 
that  covered  by  the  stipulation,  the  court,  by  a  proceeding  sub- 
stantially in  rem,  ordered  the  captors  to  bring  in  so  much  of 
the  cargo  as  would  be  equal  to  the  excess  of  the  allowance 
beyond  the  amount  of  the  stipulation.  A  rule  for  a  prohibi- 
tion obtained  from  the  King's  Bench  was,  upon  full  argument, 
discharged,  and  the  grounds  of  the  court's  decision  are  fully 
disclosed  in  the  opinion  of  all  the  judges,  in  accordance  with 
the  reasoning  of  Mr.  Justice  BuUer,  who  is  here  particularly 
quoted  because  he  has  been  referred  to  as  favorable  to  the  doc- 
trines of  Mr.  Browne,  and  who  thus  expresses  himself:  rmAciA 
— "Every  case  that  I  know  on  the  subject  is  a  *clear  ^ 
authority  to  show  that  questions  of  prize  and  their  conse- 
quences are  solely  and  exclusively  of  the  admiralty  jurisdic- 
tion. After  the  cases  of  Linda  v.  Rodney,  Le  Caux  v.  Eden, 
and  Livingston  v.  McKemie,  it  would  only  be  a  waste  of  time 
to  enter  into  reasons  to  show  that  this  court  has  no  jurisdiction 
over  those  subjects.  Still  less  reason  is  there  for  saying,  that 
the  admiralty  shall  be  prevented  from  proceeding  after  it  has 
made  an  interlocutory  decree ;  because  that  would  be  to  say, 
that  the  admiral t}'  has  jurisdiction  at  the  beginning  of  the 
suit,  and  not  at  the  end  of  it."  The  case  of  Smart  v.  Wolff, 
then,  is  assuredly  no  direct  authority,  if  authority  at  all,  to 
sustain  the  theory  or  the  partialities  of  Professor  Browne. 
Indeed,  the  utmost  that  can  be  drawn  from  this  case  in  favor 
of  those  theories  is  an  expression  of  belief,  by  Justice  Buller, 
that  my  Lord  Coke  entertained  not  onl}'*  a  jealousy  of,  but  an 
enmity  against,  the  admiraltj' ;  a  belief  which,  whether  well 
or  ill  founded,  must  be  equally  unimportant, — equally  impo- 
tent to  impugn  an  inveterate,  a  confirmed,  nay,  an  admitted 
course  and  body  of  jurisprudence.  Upon  a  review  of  all  the 
authorities  to  which  I  have  had  access,  the  conclusion  of  my 
mind  is  certain  and  satisfactory,  that,  with  some  temporary 
deviations  or  irregularities,  such  as  the  resolutions  of  1632, 
the  jurisdiction  of  the  instance  court  of  the  admiralty  both 
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by  the  common  law  and  by  the  statutes  of  13  and  15  Richard 
II.,  down  to  the  period  at  which,  during  the  reign  of  the  pres- 
ent queen,  that  jurisdiction  was  enlarged,  was,  in  matters  of 
contract  (with  the  known  exception  oi  seamen's  wages),  lim- 
ited to  marine  contracts  made  and  to  be  executed  upon  the 
high  sea,  and  to  cases  of  hypothecation  of  the  ship  upon  her 
voyage ;  and  in  matters  of  civil  tort,  to  cases  also  occurring 
upon  the  sea,  without  the  body  of  the  county.  But  this 
restriction  upon  the  jurisdiction  of  the  instance  courts  of  Eng- 
land, so  uniformly  maintained  by  the  common  law  courts  of 
that  country, — acknowledged,  however  condemned,  by  Mr- 
Browne,  and  admitted  in  argument  in  this  case, — ^it  is  con- 
tended, does  not  apply  to  the  powers  and  jurisdiction  of  the 
like  courts  in  the  United  States,  and  did  not  apply  at  the 
period  when  the  Federal  Constitution  was  adopted,  but  that  a 
jurisdiction  more  varied  and  enlarged,  as  practised  in  the 
British  colonies  in  North  America,  and  under  the  general 
confederation  at  the  adoption  of  the  Constitution,  was  in  the 
contemplation  of  the  framers  of  this  Constitution,  and  mu9t 
therefore  be  referred  to  as  the  measure  of  the  powers  conferred 
in  the  language  of  the  second  section  of  the  third  article, — 
^'all  cases  of  admiralty  and  maritime  jurisdiction.''  In  test- 
ing the  accuracy  of  these  positions,  it  would  be  asking  too 
♦4051  ™^^^  ^^  ^^^^  court  to  receive  as  binding  authority  the 
-I  decisions  of  ^tribunals  inferior  to  itself,  farther  than 
they  rest  upon  indisputable  and  clear  historical  truths  in  our 
colonial  hist<:>ry  ;  truths,  too,  which  shall  sustain  a  regular 
and  recognizttd  system  of  jurisdiction.  It  will  not  be  sufficient 
to  allege  some  obscure,  eccentric,  or  occasional  exertions  of 
power,  if  they  could  be  adduced,  and  upon  these  to  attempt 
to  build  up  an  hypothesis  or  a  system, — ^nay,  more,  to  affirm 
thetn  to  be  conclusive  proofs  of  a  system  established,  general, 
well  known  to  and  understood  by  the  framers  of  the  Consti- 
tution, and  therefore  entering  necessarily  into  their  accepta- 
tion of  the  terms  "  admiralty  and  maritime  jurisdiction." 
The  danger  of  yielding  to  such  scanty  and  inadequate  testi- 
mony must  be  obvious  to  every  mind.  The  still  greater 
danger  of  theorizing  upon  words  not  of  precise  or  defiuite 
import,  freed  from  the  restraints  of  settled  acceptation,  has 
been  exemplified  in  our  own  time  and  country,  in  an  able, 
learned,  and  ingenious  effort  to  confer  on  the  admiralty  here 
powers  not  merely  coextensive  with  the  most  ambitious  pre- 
tensions of  the  English  admiralty  at  anv  period  of  its  exist- 
ence, but  powers  that  may  be  derived  from  the  laws  9^ 
institutions  of  almost  every  community  of  ancient  or  modem 
Europe,  and  covering,  not  only  seas  and  navigable  watery 
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but  men  and  their  transactions  having  no  necessary  connec- 
tion with  waters  of  any  description,  viz.,  shipwrights,  material 
men,  and  insurers  (vide  2  Gall.,  397) ;  and  this  upon  the 
assumption  that  the  term  maritime  implied  more  than  the 
word  admiralty^  when  unassociated  with  it,  and  that  this  was 
so  understood  by  the  fraraers  of  the  Constitution,  who  designed 
it  as  an  enlargement  of  the  admiralty  power.  Yet  if  we  turn 
to  the  language  of  Mr.  Justice  Blackstone,  Vol.  III.,  p.  106, 
he  tells  us  that  the  courts  maritime  are  the  admiralty  courts, 
using  the  terms  maritime  and  admiralty  as  convertible ;  and 
that  the  injuries  triable  in  the  admiralty  (or  maritime  causes) 
as  such  as  are  of  common  law  cognizance,  yet,  being  com- 
mitted on  the  high  seas,  are  therefore  to  be  tried  by  a  peculiar 
court.  Again,  p.  68,  he  says, — "  The  maritime  courts,  or  such 
as  have  power  and  jurisdiction  to  determine  all  maritime  inju- 
ries arising  upon  the  seas,  or  in  parts  put  of  the  reach  of  the 
common  law,  are  only  the  court  of  admiralty  and  its  court  of 
appeal."  So,  likewise,  Sir  Matthew  Hale,  p.  50,  in  characte- 
rizing maritime  contracts  to  be  those  made  and  to  be  executed 
upon  the  sea,  certainly  excludes  any  implication  beyond  these ; 
and  this  must  be  taken  as  the  English  interpretation  of  the 
term  maritime^  by  which  it  is  understood  as  identical  with 
admiralty. 

And  here  it  seems  proper  to  remark,  that  I  cannot  subscribe 
to  the  opinion,  either  from  the  bench  or  the  bar,  that  the 
decisions  of  inferior  courts,  which  it  is  not  merely  the  right, 
but  *the  duty  of  this  tribunal  to  revise,  should,  by  r#4Afi 
their  intrinsic  authority  as  decisions,  be  recognized  as  ^ 
binding  on  the  judgment  of  this  court.  They  are  entitled  to 
that  respect  to  which  their  accuracy,  when  examined,  may 
give  them  just  claims ;  but  it  is  sui^ely  a  perversion  of  our 
judicial  system  to  press  them  as  binding  merely  because  they 
have  been  pronounced.  If  these  decisions  can  be  appealed  to 
upon  the  mere  force  of  their  language,  I  would  quote  here 
the  words  of  Judge  Washington,  in  the  case  of  the  United 
States  V.  GilU  4  Dall.,  398,  where  he  declares,  that  '*  the  vvoixis 
of  the  Constitution  must  be  taken  to  refer  to  the  admiralty 
and  maritime  jurisdiction  of  England,  from  whose  code  and 
practice  we  derive  our  systems  of  jurisprudence,  and  obtain 
the  best  glossary.'*  Nor  am  I  disposed  to  consider  the  doc- 
trine of  the  civil  law  which  has  been  mentioned,  to  escape 
from  the  silence  of  our  own  code  or  that  of  England  upon 
the  subject. 

i  do  not  contest  the  position,  that  the  established,  well- 
defined,  regular  and  known  civil  jurisdiction  of  the  admiralty 
courts  of  England,  or  of   the  vice-udniiralty  courts  of   the 
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American  colonies,  was  in  the  contemplation  of  the  men  who 
achieved  our  independence,  and  was  adopted  by  those  who 
framed  the  Constitution.  I  willingly  concede  this  position. 
That  which  I  do  resist  is  what  seems  to  me  an  efiFort  to  assert, 
through  the  colonial  vice-admiralty  courts,  powers  which  did 
not  regularly  inhere  in  their  constitution;  powers  which, 
down  to  the  date  of  the  quarrel  with  the  mother  country, 
were  never  bestowed  on  them  by  statutory  authority ;  powers 
which  to  their  superior — from  whom  they  emanated,  and  to 
whom  they  were  inferior  and  subordinate,  the  High  Court  of 
Admiralty — had  long  been  conclusively  denied,  as  has  been 
already  abundantly  shown.  With  respect  to  the  establish- 
ment and  powers  of  these  courts,  we  are  informed  by 
Browne,  2  Civ.  &  Adm.  Law,  490,  that  "all  powers  of 
the  vice-admiralty  courts  within  his  Majesty's  dominions 
are  derived  from  the  high  admiral,  or  the  commissioners 
of  the  admiralty  of  England,  as  inherent  and  incident  to 
that  office.  Accordingly,  by  virtue  of  their  commission, 
the  lords  of  the  admiralty  are  authorized  to  erect  vice-admi- 
ralty courts  in  North  America,  the  West  Indies,  and  the  set- 
tlements of  the  East  India  Company;"  "and  in  case  any 
person  be  aggrieved  by  sentence  or  interlocutory  decree  hav- 
ing the  force  of  a  sentence,  he  may  appeal  to  the  High  Court 
of  Admiralty."  Blackstone,  also,  says  (Vol.  III.,  p.  68), — 
"  Appeals  from  the  vice-admiralty  courts  in  America,  and  our 
other  plantations  and  settlements,  may  be  brought  before  the 
courts  of  admiralty  in  England,  as  being  a  branch  of  the 
♦4071  *d™ir*l's  jurisdiction."  Stokes,  in  his  View  of  *the 
J  Constitution  of  the  British  Colonies  in  North  America, 
speaking  of  the  vice-admiralty  courts,  says  (chap.  13,  p.  271), 
— "In  the  first  place,  as  to  the  jurisdiction  exercised  in  the 
courts  of  vice-admiralty  in  the  colonies,  in  deciding  all  mari- 
time causes,  or  causes  arising  on  the  high  seas,  I  have  only  to 
observe  that  it  proceeds  in  the  same  manner  that  the  High 
Court  of  Admiralty  in  England  does."  Again  (p.  276),  he 
says, — "  From  the  courts  ot  vice-admiralty  in  the  colonies,  an 
appeal  lies  to  the  High  Court  of  Admiralty  in  England." 
Mr.  Browne,  in  his  second  volume  of  Civ.  and  Adm.  Law, 
p.  491,  accounts  for  the  jurisdiction  of  the  vice-admiralt}^ 
courts  in  America,  in  revenue  causes,  by  tracing  it  to  the 
statute  of  12  Charles  II.,  commonly  called  the  Navigation 
Act,  and  to  statutes  7th  and  8th  of  William  HI.,  c.  22,  and 
designates  this  as  totally  foreign  to  the  original  jurisdiction 
of  the  admiralty,  and  unknown  to  it.  With  this  view  of  the 
origin  and  powers  of  the  vice-admiralty  courts  of  the  colo- 
nies, showing  them  to  be  mere  branches,  parts  of  the  admiraltyi 
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and  emanating  from  and  subordinate  to  the  latter,  it  would 
seem  difficult  to  perceive  on  their  part  powers  more  compre- 
hensive than  those  existing  in  their  creator  and  superior, 
vested,  too,  with  authority  to  supervise  and  control  them. 
The  existence  of  such  powers  certainly  cannot  rest  upon  cor- 
rect logical  induction,  but  would  appear  to  be  at  war  equally 
with  common  appi-ehension  and  practical  execution.  Power 
can  never  be  delegated  which  the  authority  said  to  delegate 
itself  never  possessed,  nor  can  such  power  be  indirectly  exer- 
cised under  a  pretext  of  controlling  or  supervising  those  to 
whom  it  could  not  be  legitimately  delegated.  The  colonial 
vice-admiralty  courts,  as  regular  parts  of  the  English  admi- 
ralty, created  by  its  authority,  could  by  their  constitution, 
therefore,  be  invested  only  with  the  known  and  restricted 
jurisdiction  of  the  former.  If  a  more  extended  jurisdiction 
ever  belonged  to,  or  be  claimed  for,  these  colonial  tribunals, 
it  must  rest  on  some  peculiar  and  superadded  ground,  which 
it  is  incumbent  on  the  advocates  of  this  jurisdiction  clearly  to 
show.  Has  anything  of  the  kind  been  adduced  in  the  argu- 
ment of  this  cause  ?  Beyond  the  provisions  of  the  statutes  of 
Charles  II.  and  William  III.,  relative  to  cases  of  revenue,  has 
there  been  shown  any  enlargement  by  statute  of  these  vice- 
admiralty  powers,  any  alteration  by  judicial  decision  in  Eng- 
land of  the  constitution  and  powers  of  the  vice-admiralty  courts, 
as  emanating  from,  and  limited  by,  the  jurisdiction  of  the 
admiralty  in  the  mother  country  ?  Strongly  as  authority  for 
the  affirmative  of  these  inquiries  has  been  challenged,  nothing 
satisfactory  to  my  mind,  nothing,  indeed,  having  the  appear- 
ance of  authority  has  been  adduced;  because,  I  take  it 
*for  granted,  from  the  distinguished  ability  of  the  coun-  r^^no 
ael,  such  authority  was  not  attainable.  The  learned  and  ^ 
elaborate  investigations  of  the  counsel  for  the  appellants  have 
brought  to  light  a  series  of  proofs  upon  the  jurisdiction  of  the 
vice-admiralty  courts,  all  in  strict  accordance  with  the  positions 
laid  down  in  Blackstone,  Stokes,  and  Browne,  and  exemplify- 
ing beyond  these  the  actual  and  practical  extent  and  modes 
to  which  and  in  which  that  jurisdiction  was  permitted  and 
carried  into  operation  in  the  colonies.  These  developments 
are  valuable  as  illustrations  of  our  early  history,  but  they  are 
still  more  so  to  the  jurist  seeking  to  ascertain  the  boundaries 
of  right  amidst  contested  limits  of  power.  A  recapitulation 
of  them  here  would  require  an  inconvenient  detail.  They  well 
deserve,  nevertheless,  to  be  preserved  and  remembered,  as 
showing  incontestably,  with  the  exception  of  revenue  cases 
arising  under  the  statutes  of  Charles  and  of  William,  and 
designated  on  all  hands  as  '^  totally  foreign  to  the  original  juris- 
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diction  of  the  admiralty,  and  unknown  to  it/'  that  the  oonsti- 
tution  and  functions  of  the  vice-admiralty  courts,  from  the 
earliest  notices  of  their  existence,  in  the  American  colonies, 
were  modelled  upon  and  strictly  limited  to  those  of  the  mother 
country  (of  which  they  were  branches  or  portions) ;  that,  so  far 
from  there  having  grown  up  a  more  enlarged  and  general  juris- 
diction in  the  colonial  vice-admiralty  courts, — a  jurisdiction 
known  and  acquiesced  in, — every  effort  on  their  part  to  trans- 
cend the  boundary  prescribed  to  their  superior  in  the  mother 
country  was  watched  with  jealousy  by  the  common  law  tribu- 
nals, and  by  them  uniformly  suppressed.    Coming  down  to  the 
periods  immediately  preceding  the  Revolutionary  conflict,  and 
embraced  by  the  war,  and  during  the  existence  of  the  Confede- 
ration, the  volumes  of  testimony  poured  forth  in  the  forms 
of  essays,  speeches,  and  resolutions,  proved  that  the  pretensions 
then  advanced  by  the  British  government,  through  the  medium 
of  the  admiralty  jurisdiction,  extending  that  jurisdiction  beyond 
its  legitimate  province  as  an  emanation  from  the  admiralty  at 
home,  so  far  from  being  regarded  as  pertaining  to  a  known  and 
established  system,  were  received  as  novelties  and  oppressions, 
— as  abhorrent  to  the  genius  of  the  people,  to  the  British  con- 
stitution itself,  and  worthy  to  be  repelled  even  by  an  appeal 
to  arms.   It  would  seem,  then,  reconcilable  neither  with  reason 
nor  probability,  that  the  men  who  made  these  solemn  protests, 
— ^that  a  community  still  warm  from  the  contest  induced  by 
them, — should,  upon  their  emancipation  from  evils  considered 
intolerable,  immediately,  by  a  species  of  political  suicide,  rivet 
those  same  evils  indissolubly  upon  themselves.     Much  more 
reasonable  does  it  appear  to  me,  that  the  statesmen  who 
framed  *our  national  charter,  when  conferring  the  admi- 
ralty and  maritime  jurisdiction,  had  in  their  contemplation  that 
jurisdiction  only  which  was  familiar  to  themselves  and  their 
fathers,  was  venerable  from  time,  and  in  practice  acceptable  to 
all;  they  could  not  have  intended  to  sanction  that  whose  very 
existence  they  denied.     This  view  of  the  question  is  further 
fortified  by  the  opinion  of  two  able  American  jurists,  both  of 
them  contemporaneous  with  the  birth  of  our  government.     I 
allude  to  the  opinion  of  Chancellor  Kent,  expressed  at  page 
377  of  the  first  volume  of  his  Commentaries,  5th  edit.,  and  to 
that  of  Mr.  Dane,  found  in  volume  sixth  of  his  Abridgment, 
p.  858.     It  is  in  close  conformity  to,  and  congenial  with,  the 
seventh  amendment  of  the  Constitution,  and  with  the  saving 
in  the  Judiciary  Act  of  the  right  to  a  remedy  at  common  law, 
wherever  the  common  law  should  be  competent  to  give  it. 
An  able  illustration  of  the  construction  here  contended  for 
may  also  be  seen  in  the  elaborate  opinion  of  the  late  Justice 
428 


•409] 


JANUARY    TERM,    1848.  409 

New  Jersey  Steam  Navigation  Company  v.  Merchants'  Bank. 

Baldwin  in  the  case  of  Bains  v.  The  Schooner  James  and 
Catharine^  Baldw.,  544,  where  the  learned  judge,  in  support 
of  his  conclusions,  with  great  strength  of  reasoning,  and  upon 
authority,  expounds  the  term  ^^  suits  at  common  law,"  in  the 
seventh  amendment  of  the  Constitution,  and  the  phrase,  ^^  the 
right  to  a  common  law  remedy  where  the  common  law  is  com- 
petent to  give  it,"  contained  in  the  saving  in  the  ninth  section 
of  the  Judiciary  Act,  showing  their  just  operation  in  limiting 
the  admiralty  within  proper  bounds.  I  deem  it  wholly  irregu- 
lar to  attempt  to  adduce  general  admiralty  powera  from  the 
cognizance  vested  in  the  courts  as  to  seizures ;  these  are  purely 
cases  of  revenue,  are  treated  in  England  as  anomalous,  and 
as  not  investing  general  admiralty  jurisdiction,  but  as  unknown 
to  it ;  or  jurisdiction  in  cases  of  contract,  as  between  private 
persons.  This  interpretation  disposes  at  once  of  all  the  con- 
clusions which  it  is  attempted  to  draw  from  the  several  cases 
of  seizure  decided  in  this  court.  The  obiter  dictum  in  the  case 
of  the  Greneral  Smith  ought  not  to  be  regarded  as  authority  at 
all,  much  less  as  laying  the  foundation  oi  a  system.  From  the 
best  lights  I  have  oeen  able  to  bring  to  the  inquiry  before  us, 
reflected  either  from  the  jurisprudence  of  the  mother  country, 
from  the  history  of  the  colonial  government,  or  the  transactions 
of  the  general  Confederation,  I  am  satisfied  that  the  civil, 
admiralty,  and  maritime  jurisdiction  conferred  by  the  second 
section  of  the  third  article  of  the  Constitution  was  the  re- 
stricted jurisdiction  known  to  be  that  of  the  English  admiralty, 
insisted  upon  and  contended  for  by  the  North  American  colo- 
nies, limited  in  matters  of  contract  (seamen's  wages  excepted) 
to  things  agreed  upon  and  to  be  performed  upon  the  r«4-i  a 
sea,  and  cases  of  hypothecation,  *Hnd  in  civil  torts  to  ^ 
injuries  occurring  on  the  same  theatre,  and  excluded  as  to  the 
one  and  the  other  from  contracts  made,  or  torts  committed, 
within  the  body  of  a  county. 

It  has  been  urged  in  argument,  that  the  restriction  here 
proposed  is  altogether  unsuited  to  and  unworthy  the  expanded 
territory  and  already  great  and  increasing  commerce  of  oor 
country.  To  this  may  be  replied  the  fact,  that  it  was  thought 
sufficiently  broad  for  a  nation  admitted  even  at  this  day  to  be 
the  most  commercial  on  the  globe.  In  the  next  place,  I  am 
by  IK)  means  prepared  to  concede  that  the  interet^ts  of  con>- 
merce,  and  certainly  other  great  interests  in  society,  are  to  be 
benefited  by  incursions  upon  the  common  law  jurisprudenee 
of  the  country.  Recurring,  as  a  test,  to  the  institutioiis  and 
to  the  condition  of  various  nations,  a  very  different  amd  even 
oppomte  conclusion  would  be  impressed  by  it.  But  ttvea  id 
it  b&  admitted  tlMt  a  pow^r  in  the  admiralty  sitch  at^  w^oukt 
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permit  encroachments  upon  the  venerable  precincts  of  the 
common  law  would  be  ever  so  beneficial,  the  reality  of  such 
advantage,  and  the  right  or  power  to  authorize  it,  are  essen- 
tially different  concerns.  An  argument  in  favor  of  power 
founded  upon  calculations  of  advantage,  in  a  government  of 
strictly  delegated  powers,  is  scarcely  legitimate  when  addressed 
to  the  legislature ;  addressed  to  the  judiciary,  it  seems  to  be 
especially  out  of  place.  In  my  view,  it  is  scarcely  reconcila- 
ble with  government  in  any  form,  so  far  as  this  term  may  sig- 
nify regulated  power,  and  oueht  to  have  influence  nowhere. 
If  a  restricted  admiralty  jurisdiction,  though  ever  so  impotent 
for  good  or  prolific  of  inconvenience,  has  been  imposed  by  the 
Constitution,  either  or  both  those  evils  must  be  of  far  less 
magnitude  than  would  be  attempts  to  remedy  them  by  means 
subveraive  of  the  Constitution  itself,  by  unwarranted  legisla- 
tive assumption,  or  by  violent  judicial  constructions.  The 
pressure  of  any  great  national  necessity  for  amendments  of 
that  instrument  will  always  insure  their  adoption. 

To  meet  the  objection  urged  in  this  case  to  the  jurisdiction 
deduced  from  the  character  of  the  contract  sued  on,  it  has 
been  insisted  that  the  foundation  of  this  suit  may  be  treated 
as  a  marine  tort,  which,  having  been  committed  on  Long 
Island  Sound,  and  therefore  not  within  the  body  of  any 
county,  is  exempt  from  objection  on  the  score  of  locality* 
If  the  pleadings  and  proofs  in  this  cause  presented  a  case  of 
simple  or  substantial  tort,  occurring  without  the  body  of  a 
county,  no  just  objection  could  be  made  to  the  jurisdiction. 
It  is,  therefore,  proper  to  inquire  whether  a  case  of  marine 
tort,  in  form  or  in  substance,  is  presented  upon  this  record. 
ttA^-t-]  There  is  a  class  of  cases  known  to  the  common  law,  in 
-I  which  a  plaintiff  having  *a  right  of  action  arising  upon 
contract  may  waive  his  remedy  directly  upon  the  contract  in 
form,  and  allege  his  gravamen  as  originating  in  tort,  produced 
by  a  violation  or  neglect  of  duty.  The  cases  in  which  this 
alternative  is  permitted  are,  in  the  first  place,  those  in  which^ 
independently  of  the  rights  of  the  plaintiff  arising  from 
express  stipulations  with  the  defendant,  there  are  duties  or 
obligations  incumbent  on  the  latter  resulting  from  the  peculiar 
position  he  occupies  with  respect  to  the  public,  giving  the 
right  to  redress  to  all  who  may  suffer  from  the  violation  or 
neglect  of  these  public  obligations.  Such  are  the  instances  of 
attorneys,  surgeons,  common  carriers,  and  other  bailees.  The 
wrong  in  these  instances  is  rather  the  infringement  of  these 
public  and  general  obligations,  than  the  violation  of  the  pri- 
vate direct  agreement  between  the  parties;  and  agreement^ 
contract^  is  not  the  foundation  of  the  demand,  nor  can  it  be 
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properly  taken  as  the  measure  of  redress  to  be  adjudged ;  for 
I  presume  it  is  undeniable,  that,  if  the  relations  of  the  parties 
are  the  stipulations  of  their  contract  exclusively  or  essen- 
tially, their  remedies  must  be  upon  such  stipulations  strictly. 
Secondly,  they  are  cases  in  which  a  kind  of  qttasi  tort  is  sup- 
posed to  arise  from  a  violation  of  the  contract  immediately 
between  the  parties.  These  cases,  although  they  are  torts  in 
form,  are  essentially  cases  of  contract.  The  contract,  there- 
fore, must  be  referred  to,  and  substantially  shown,  to  ascertain 
the  rights  of  the  parties,  and  to  measure  the  character  and 
extent  of  the  redress  to  either  of  them.  It  can  in  no  mate- 
rial feature  be  departed  from.  This  I  take  to  be  the  rationale 
of  the  practice,  and  the  view  here  taken  appears  to  be  sus- 
tained by  authority.  Thus,  in  Boorman  v.  Brotvn^  3  Ad.  &  E., 
526,  N.  S.,  Tindal,  C.  J.,  delivering  the  opinion  of  all  the 
court,  says, — "  That  there  is  a  large  class  of  cases  in  which 
the  foundation  of  the  action  springs  out  of  the  privity  of  con- 
tract between  the  parties,  but  in  which,  nevertheless,  the 
remedy  for  the  breach  or  non-performance  is  indifferently  in 
assumpsit,  or  in  case  upon  tort,  is  not  disputed."  Agaiu 
(p.  626),  the  same  judge  says, — "  The  principle  in  all  these 
cases  would  seem  to  be,  that  the  contract  creates  a  duty,  and 
the  neglect  to  perform  that  duty,  or  the  non-performance,  is  a 
ground  of  action  upon  tort."  In  the  case  of  Winterhottom  v. 
Wright^  10  Mees.  &  W.,  114,  Lord  Abinger  thus  states  the 
law : — "  Where  a  party  becomes  responsible  to  the  public  by 
undertaking  a  public  duty,  he  is  liable,  though  the  injury  may 
have  arisen  from  the  negligence  of  his  servant  or  agent;  so, 
in  cases  of  public  nuisances,  whether  the  act  was  done  by  the 
party  or  a  servant,  or  in  any  other  capacity,  you  are  liable  to 
an  action  at  the  suit  of  any  person  who  suffers.  These,  riitA\ o 
however,  are  *cases  where  the  real  ground  of  the  lia-  ^ 
bility  is  the  public  duty,  or  the  commission  of  the  public 
nuisance.  There  is  also  a  class  of  cases,  in  which  the  law 
permits  a  contract  to  be  turned  into  a  tort ;  but  unless  there 
has  been  some  public  duty  undertaken,  or  public  nuisance 
committed,  they  are  all  cases  in  which  an  action  might  have 
been  maintained  upon  the  contract ;  but  there  is  no  instance 
in  which  a  party  who  was  not  a  privy  to  the  contract  entered 
into  with  him  can  maintain  any  such  action."  And  Alderson, 
Baron,  in  the  same  case  says, — '*The  only  safe  rule  is,  to  con- 
fine the  right  to  recover  to  those  who  enter  into  the  contract. 
If  we  go  one  step  beyond  that,  we  may  go  fifty."  So,  too,  in 
Tollit  V.  HherBtone^  6  Mees.  &  W.,  283,  a  case  in  tort,  Maule, 
Baron,  says, — ^^Itis  clear  that  an  action  of  contract  cannot 
be  maintained  by  a  persou  who  is  not  a  party  to  the  contract ; 
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and  the  same  principle  extends  to  an  action  arising  out  of  the 
contract."  In  farther  proof  that  these  actions  in  form  ez 
delicto^  founded  on  breach  of  contract,  are  essentially  actions 
of  contract,  it  is  clear  that,  in  such  actions,  an  infant  could 
not  be  debarred  the  privilege  of  his  nonage,  nor  could  the 
operation  of  the  statute  of  limitations  upon  the  true  cause  of 
the  action  be  avoided;  both  these  defences  would  apply, 
according  to  the  real  foundation  of  the  action. 

With  respect  to  these  cases  ex  delicto  qyasi  ex  contractu^  as 
they  have  been  called,  it  has  been  ruled,  that  if  the  plaintiff 
states  the  custom,  and  also  relies  on  an  undertaking  general 
or  special,  the  action  is  in  reality  founded  on  the  contract, 
and  will  be  treated  as  such.  Vide  Orange  County  Bank  v. 
Broum,  3  Wend.  (N.  Y.),  158. 

If  the  practice  of  the  common  law  courts  above  considered 
be  at  all  applicable  to  suits  in  the  admiralty,  how  would  it 
operate  upon  the  case  before  us?  Is  this  case,  as  presented 
on  the  face  of  the  libel,  or  upon  the  proofs  adduced  in  its 
support,  either  formally  or  substantially  a  case  founded  solely 
on  public  duty,  or  upon  contract  between  the  parties?  It 
would  seem  to  be  difficult,  in  any  form  of  words,  to  state  a 
contract  more  express  than  is  set  out  in  the  libel  in  this  cause. 
It  is  true  that  in  the  first  article  there  is  a  statement  that  the 
respondents  were  common  carriers  of  merchandise  between 
the  city  of  New  York  and  the  town  of  Stouington  in  Coiuiec- 
ticut,  but  it  is  nowhere  alleged  that  the  property  of  the  com- 
plainants was  delivered  to  the  respondents  as  common  carriers^ 
or  was  received  by  them  in  that  character,  or  under  any  cus- 
tom or  obligation  binding  them  as  carriers.  So  far  from  this, 
it  is  averred  in  the  second  article  of  the  libel,  that  the  com- 
*4181  P^^^^^^^  contracted  on  a  particular  day,  and  at  a  par- 
-I  ticular  place,  and  *that  at  that  very  place,  and  on  that 
very  day,  the  respondents  contracted  with  the  libellauts,  for  a 
certain  reward  and  hire  to  be  paid,  to  transport  the  said  mer- 
chandise, &c., — mutual  and  express  stipulations  set  forth.  Is 
this  the  statement  of  a  general  custom,  a  responsibility  accru- 
ing from  implied  public  duties,  or  is  this  not  rather  the  exclu- 
sion of  every  thing  of  the  kind  ?  Again,  article  third  of  the 
libel  avers,  that  on  the  day  and  at  the  place  mentioned  in  the 
second  article,  viz.,  on  the  13th  day  of  July,  1840,  at  the  city 
of  New  York,  the  libellants  delivered  to  the  respondents  their 
merchandise,  and  it  was  received  by  the  latter,  to  be  trans- 
ported according  to  the  agreement  between  them.  If,  tlien, 
the  power  of  proceeding  in  tort  for  a  breach  of  the  contract, 
known  to  the  common  law  courts,  can  be  extended  to  the 
\  it  would  still,  as  in  the  former  tribunals  aceortling 
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to  the  authorities,  present  every  question  for  decision  as  a 
question  of  contract,  between  parties  (and  because  they  were 
so)  to  the  contract,  by  the  stipulations  according  to  which 
alone  the  rights  and  wrongs  of  all  must  be  adjusted.  This 
election  of  the  proceeding  in  tort  arising  ex  contractu^  if  per- 
mitted to  the  admiralty,  would  leave  the  subject  of  jurisdic- 
tion just  where  it  would  stand  independently  of  such  election. 
In  the  exercise  of  such  election,  you  are  necessarily  driven  to 
the  contract  to  ascertain  the  existence,  the  nature,  and  extent 
of  the  assumed  tort,  in  other  words,  the  infi-action  or  fulfil- 
ment of  the  contract,  and  the  investigation  develops  inevitably 
an  agreement,  of  which,  with  respect  to  parties,  to  locality, 
or  subject-matter,  or  to  all  these,  the  admiralty  can  have  no 
cognizance. 

But  after  all,  I  would  inquire  for  the  authority  under  which 
the  admiralty  has  been  allowed  to  assume,  under  an  artificial 
rule  of  common  law  pleading,  jurisdiction  of  matters  not  fall- 
ing naturally,  directly,  and  appropriately  within  its  cogni- 
zance. Indeed,  its  admirers  and  advocates,  from  Sir  Leoliue 
Jenkins  to  Professor  Browne,  have  zealously  defended  it 
against  every  imputation  of  attempts  at  assumption,  insisting 
that  the  subjects  claimed  for  its  cognizance,  and  its  modes  of 
claiming  them,  were  such  only  as  naturally  and  appropriately 
belonged  to  it.  They  have  as  zealously  complained  of  ab- 
stractions by  the  common  law  courts,  by  means  of  uncandid 
and  unreasonable  fictions,  of  matters  naturally  and  familiarly 
belonging  to  the  admiralty.  If  a  single  precedent  exists 
showing  that,  by  the  artificial  rules  of  pleading  practised 
in  the  common  law  courts,  partaking  in  some  degree  of  fiction, 
the  admiralty  has  ever  obtained  jurisdiction  over  matters 
which  otherwise  would  not  have  fallen  within  its  cognizance, 
that  precedent  is  unknown  to  me ;  and  it  is  equally  cer-  r^^^i  4 
tain  that  I  am  unwilling  to  ^create  one.  And  it  is  ^ 
remarkable,  that,  in  direct  opposition  to  this  effort  to  give 
jurisdiction  to  the  admiralty  by  borrowing  a  license  from  the 
common  law  courts,  we  have  the  explicit  declaration  of  Pro- 
fessor Browne  himself,  amidst  all  his  partiality,  that  in  mat- 
ters of  tort  the  jurisdiction  of  the  admiralty  is  limited  to 
^^  actions  for  assault,  collision,  and  spoil," — instances  of  pure 
tort,  excluding  every  idea  of  fiction,  and  equally  excluding 
one  single  attribute  of  contract.     Vide  Vol.  II.,  chap.  4,  p.  122. 

I  am  extremely  diffident  as  to  the  wisdom  and  safety  of 
enlarging  a  jurisdiction,  (and  especially  by  the  force  of  impli- 
cation,) which  from  the  earliest  traces  of  its  existence  (what- 
ever has  been  said  in  this  case  about  the  power  of  reform  in 
this  respect)  has  always  been  exercised  by  rules  and  principles 
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less  congenial  with  our  institutions  than  are  the  principles 
and  proceedings  of  the  common  law  ;  which,  by  the  mere  foroe 
of  implication  in  the  terras  "  admiralty  and  maritime,"  over- 
rides the  seventh  amendment  of  the  Constitution,  and  the 
important  saving  in  the  ninth  section  of  the  Judiciary  Act ; 
which  by  a  like  implication  frees  itself  altogether  from  all 
restriction  imposed,  both  by  the  second  section  of  the  third 
article  of  the  Constitution,  and  by  the  eleventh  section  of  the 
Judiciary  Act,  with  respect  to  controversies  between  citizens 
of  the  same  state.  A  jurisdiction  substituting,  too,  for  the 
invaluable  safeguard  to  truth  secured  by  confronting  the  wit- 
ness with  court  and  jury,  a  machinery  by  which  the  aspect 
and  the  force  of  testimony  are  graduated  rather  by  the  address 
and  skill  of  the  agents  employed  to  fabricate  it,  than  by  its 
own  intrinsic  worth,  and  transferring  the  trial  of  facts  resting 
upon  credibility  to  a  tribunal  often  remote  and  inconvenient, 
and  constrained  to  decide  on  statements  that  may  be  merely 
colorable,  often  entirely  untrue. 

"^  Again,  to  decide  this  case  upon-  the  ground  of  liability  of 
the  owners  for  a  tort  committed  by  the  master,  would  present 
this  strange  incongruity.  Although,  by  the  common  law, 
owners  of  vessels  were  responsible  for  losses  occasioned  by  the 
misconduct  of  masters  as  their  agents,  to  the  full  amount  of 
such  losses,  yet  as  long  since  as  the  statute  of  7  George  II., 
passed  in  1734,  nearly  forty  years  before  our  independence, 
this  responsibility  was  expressly  limited  in  extent  to  the  value 
of  the  vessel  and  the  freight.  The  laws  of  Oleron  and  Wisby, 
we  are  told  by  Lord  Tenterden  (vide  Treatise  on  Shipping, 
p.  395,)  contain  no  provision  on  this  subject,  though  this 
writer  informs  us,  upon  the  authority  of  Vinnius,  that  such  a 
provision  was  contained  in  the  laws  of  Holland,  and  that  by 
the  laws  of  Rotterdam,  as  early  as  1721,  the  owners  were  ex- 
*41^1  ^™P^^^  from  liability  for  the  acts  of  the  master  done 
J  without  their  *order  farther  than  their  part  of  the  ship 
amounted  to.  By  the  French  Ordonnance  of  the  Marine, 
Book  2,  tit.  8,  art.  2,  the  rule  is  thus  given : — "  Les  proprie- 
taires  des  navires  seront  responsable  des  faits  du  maitre ;  mais 
ils  en  demeureront  d^chargBs  en  abandonnant  leur  batiment 
et  le  fret."  So,  too,  Boulay-Paty,  in  hi8  work  entitled  Cours 
de  Droit  Commercial  Maritime,  Vol.  I.,  pp.  270  et  seq.^  after 
interpreting  the  word  fait  or  act  of  the  master  as  inclusive  of 
delicta  quasi  delicta^  acts  of  negligence  or  imprudence,  as  well 
as  his  contracts  or  engagements^  upon  a  comparison  of  the 
opinions  of  various  authors, — Valin,  Emerigon,  Pothier,  &c., 
— comes  to  the  following  conclusions: — ^^  Mainteuant,  disona 
done  que  le  capitaine,  soit  par  empruut,  soit  par  vente  de  mar 
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chandises,  soit  par  dSlit  on  quasi-d^lit,  n'a  que  le  pouvoir 
d^engager  le  navire  at  le  fret,  sans  qu'il  lui  soit  possible  de 
eomproraettre  la  fortune  de  terre  de  ses  armateurs.  Ceux-ci 
se  ddgagent  de  tontes  les  obligations  contractdes  par  le  mattre, 
en  cours  de  voyage,  par  Tabandon  du  navire  et  du  fret."  This 
same  writer,  pages  275  and  276,  lays  down  the  following  doc- 
trines, which  he  quotes  from  Grotius,  from  Emerigon,  from 
Pothier,  and  from  the  Consulat  de  la  Mer : — *^  L'obligation  oh 
les  propri^taires  sont  de  garantir  les  fails  de  leur  capitaine, 
est  plus  r^ele  que  personelle.  *  *  Pendent  le  cours  du 
voyage,  le  capitaine  pourra  prendre  deniers  sur  le  corps, 
mettre  des  apparaux  en  gage,  ou  vendre  des  marchandises  de 
son  chargement.  Voili  tout.  Son  pouvoir  legal  ne  s'^tend 
pas  au-del^  des  limites  du  navire  dont  il  est  mattre,  c'est-^ire 
administrateur ;  il  ne  pent  engager  la  fortune  de  terre  de  ses 
armateurs  qu'autant  que  ceux-ci  y  ont  consenti  d'une  manidre 
sp^ciale.  *  *  De  sorte  que  si  le  navire  p^rit,  ou  qu'ils 
abdiquent  leur  int^rSt,  ils  ne  sont  garans  de  rien.  *  *  En 
effet,  le  Consulat  de  la  Mer,  cap.  38,  aprds  avoir  dit  que  I'in- 
t^rSt  que  les  armateurs  ont  sur  le  corps,  est  engag^  au 
paiement  des  dettes  contract^es  par  le  capitaine,  en  cours  de 
voyage,  ajoute  que  la  personne  ni  les  autres  biens  des  copro- 
prietaires  ne  sont  obliges,  k  moins  qu'ils  ne  lui  eussent  donntf, 
k  ce  suj^t,  un  pouvoir  suffisant. 

^*  Au  ch.  286  il  est  dit  que  si  le  navire  p^rit,  c'est  assez  que 
cette  perte  soit  pour  le  compte  des  quirataires." 

From  this  view  of  the  law  as  existing  in  England  and  on 
the  European  continent,  it  is  manifest,  that,  in  the  former 
country,  the  responsibility  of  the  owners,  prior  to  the  statute 
of  7  Geo.  II.,  was  a  common  law  liability,  and  was  acknowl- 
edged and  allowed  to  the  full  extent  that  the  demand  could 
be  proven,  embracing  both  the  persons  and  all  the  property  of 
the  owners ;  that  since  the  statute  of  Geo.  II.,  this  liability  is 
limited  to  the  value  of  the  ship  and  freight,  but  still  r^kA-ia 
to  be  enforced  *in  the  courts  of  common  law  or  equity;  ^ 
that,  by  the  maritime  law  of  the  Continent,  the  liability  of  the 
owners  was  always  limited  to  the  ship  and  freight,  and  that, 
from  this  restricted  liability,  the  ownei*s  were  entirely  released 
by  an  abandonment  of  ship  and  freight,  or  by  a  total  loss  of 
the  former  at  sea,  whether  the  claim  was  made  on  account  of 
the  contract,  or  tort,  or  delictwm  of  the  master.  But  in  this 
case,  the  court  have  sanctioned  a  liability  resting  upon  com- 
mon law  principles,  irrespective  of  any  limit  imposed  either 
by  statute  or  by  the  rules  of  the  maritime  law,  and  this  by 
means,  too,  of  artificial  or  fictitious  constructions,  practised 
upon  only  in  the  courts  of  common  law,  relative  to  the  forms 
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of  actions  prosecuted  in  those  courts ;  and,  for  the  accom- 
plishment of  this  object,  have  permitted  the  adoption  of 
modes  and  proceedings  peculiarly  and  solely  appertaining  to 
the  maritime  law, — a  system  of  jurisprudence  essentially,  dis- 
similar, a  system  which  recognizes  no  such  claim  as  the  pres- 
ent, but  under  whose  authority  the  owners  would  be  wholly 
absolved  by  the  total  loss  of  the  vessel,  and  under  which  they 
would  be  permitted  to  stipulate  for  their  own  exemption  from 
liability  on  account  of  the  barratry  or  dishonesty  of  their 
agents.  Vide  Abbott  on  Shipping,  p.  294.  The  incongruity 
here  pointed  out  might  have  been  avoided,  by  confining  the 
parties  to  their  proper  forum. 

My  conclusions,  then,  upon  the  question  of  jurisdiction,  are 
these : — that  the  case  presented  by  the  libel  is  palpably  a  pro- 
ceeding in  personam  upon  an  express  contract,  entered  into 
between  the  parties  in  the  city  of  New  York ;  that  it  is  there- 
foi*e  a  case  properly  cognizable  at  a  common  law  court,  for  any 
breach  of  that  contract  which  may  have  been  committed,  and 
consequently  is  not  a  case  over  which  the  admiralty  court  can, 
under  the  Constitution  and  laws  of  the  United  States,  have 
jurisdiction,  either  in  personam  or  in  rem. 

Having  felt  myself  bound  to  treat  at  some  extent  what 
seemed  to  me  the  decisive,  and  what  may,  too,  be  called  the 
public  or  constitutional  question  involved  in  this  cause, — the 
question  of  jurisdiction, — as  to  what  may  be  the  merits  of  this 
controversy,  the  obligations  sustained  by  the  parties  to  each 
other,  and  the  extent  to  which  these  have  been  fulfilled  or 
violated,  I  shall  content  myself  with  simply  giving  the  con- 
clusions to  which  my  mind  has  been  conducted,  without  pre- 
tending to  reason  them  out  fully  upon  the  facts  or  the  law  of 
the  case,  because  those  conclusions  would  not  be  the  grounds 
of  a  formal  dissent,  though  disaffirmed  by  a  majority  of  my 
brethren. 

*4171  Whilst  I  am  impressed  with  the  strong  necessity  that 
^  exists  *for  guarding  against  fraud  or  neglect  in  those 
who,  by  holding  themselves  forth  as  fitted  to  take  charge  of 
the  lives,  the  health,  or  the  property  of  the  community,  thereby 
invite  the  public  trust  and  reliance,  1  am  not  prepared  to  say 
that  there  can  be  no  limit  or  qualification  to  the  responsibility 
of  those  who  embark  in  these  or  similar  undertakings, — ^limits 
which  may  be  implied  from  the  inherent  nature  of  those  under- 
takings themselves,  or  which  may  result  from  express  stipula- 
tion. It  seems  to  me  undeniable,  that  a  carrier  may  select  the 
particular  line  or  description  of  business  in  which  he  engages, 
and  that,  so  long  as  he  with  good  faith  adheres  to  that  descrip- 
tion, he  cannot  be  responsible  for  any  thing  beyond  or  incon 
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sistent  with  it.  The  rule  which  makes  him  an  insurer  against 
everything  but  the  act  of  God  or  the  public  enemy  makes  him 
an  insurer  as  to  performances  only  which  are  consistent  with 
his  undertaking  as  carrier.  A  common  carrier  of  travellers  is 
bound  to  the  preservation  of  the  accustomed  baggage  of  the 
traveller,  because  of  the  known  custom  that  travellers  carry 
with  them  articles  for  their  comfort  and  accommodation,  and 
the  price  for  which  the  transportation  is  undertaken  is 
graduated  on  that  presumption ;  but  the  carrier  would  not 
therefore  be  responsible  for  other  articles,  of  extraordinary 
value,  secretly  transported  upon  his  vehicle,  because  by  this 
secrecy  he  is  defrauded  of  a  compensation  commensurate  with 
the  value  of  the  subject  transported,  and  with  the  increased 
hazards  to  which  it  is  attempted  to  commit  him  without  ^his 
knowledge  or  assent.  But  to  render  him  liable,  he  must  have 
received  the  article  for  transportation,  and  it  must  be  a  sub- 
ject falling  fairly  within  the  scope  of  his  engagement.  Within 
this  range  he  is  an  insurer,  with  the  exceptions  above  stated. 
But  a  carrier  may,  in  a  given  case,  be  exempted  from  liability 
for  loss,  without  fraud,  by  express  agreement  wi4h  the  person 
for  whom  he  undertakes  ;  for  I  cannot  well  imagine  a  princi- 
ple creating  a  disability  in  a  particular  class  of  persons  to 
enter  into  a  contract  fraught  with  no  criminal  or  immoral  ele- 
ment,— a  disability,  indeed,  extending  injuriously  to  others, 
who  might  find  it  materially  beneficial  to  make  a  contract 
with  them.  A  carrier  maj^  also  be  exempted  from  liability  by 
the  conduct  of  the  owner  of  property,  in  keeping  the  exclusive 
possession  and  control  of  it,  and  thereby  withholding  it  from 
the  care  and  management  of  th'e  carrier.  Upon  applying  the 
principles  here  succinctly  stated  to  the  evidence  in  this  cause, 
it  is  not  made  out  in  proof,  to  my  mind,  that  the  respondents 
ever  received,  as  carriers,  from  the  libellants,  or  indeed  in  any 
other  capacity,  property  of  any  species  or  description,  or  ever 
knew  that  property  of  the  libellants  was,  directly  or  indirectly, 
within  the  possession  of  the  respondents,  or  on  *board 
their  vessel.  It  is  not  in  proof  that  Harnden,  in  his 
contract  with  the  respondents,  acted  as  the  agent  of  the  libel- 
lants or  for  their  benefit,  or  that,  at  the  time  of  the  agreement 
or  of  the  shipment  made  by  Harnden,  the  libellants  and 
respondents  were  known  to  each  other  by  ti*ansactions  as  ship- 
per and  carrier.  It  is  established  by  proof,  that  Harnden  con- 
tracted, in  his  owj)  name  and  behalf  alone,  with  the  respon- 
dents for  a  separate  compartment  on  board  their  vessel,  to  be, 
with  its  contents  (the  latter  unknown  to  the  respondent),  at 
all  times  under  his  exclusive  control ;  that  the  property  alleged 
to  have  been  lost  was,  if  in  this  separate  compartment,  placed 
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there  without  certain  knowledge  of  its  character  or  value  on 
the  part  of  the  respondents,  was  under  the  exclusive  direction 
of  Harnden,  who  accompanied  it,  and  who,  up  to  the  time  of 
the  conflagration  of  the  vessel,  held  the  property  under  lock 
and  key,  and  could  alone,  without  violence  and  a  breach  of 
the  engagement,  have  had  access  to  it.  Were  this  contro- 
versy directly  between  Harnden  and  the  respondents,  from 
the  peculiar  nature  of  the  contract  between  these  parties,  and 
from  the  possession  of  the  subject  •  reserved  to  and  exercised 
by  the  former,  any  liability  of  the  respondents,  even  then, 
might  be  a  matter  of  doubt ;  but  there  should,  I  think,  be  no 
difficulty  in  concluding  that  no  kind  of  liability  could  attach 
to  the  respondents  in  favor  of  persons  for  whom  they  had 
iftidertaken  no  duty,  and  who,  in  reference  to  the  transaction 
in  question,  were  strangers,  entirely  unknown  to  them.  Upon 
the  merits  of  this  case,  as  well  as  upon  the  question  of  juris- 
diction, I  think  the  decree  of  the  Circuit  Court  ought  to  be 
revei*sed,  and  the  libel  dismissed. 

Mr.  Justice  6RIER  concurred  in  opinion  with  Mr.  Justice 
DANIEL. 

Mr.  Justice  WOODBURY. 

On  most  of  the  facts  involved  in  this  libel,  little  controversy 
exists.  It  is  certain  that  the  respondents  took  the  property  of 
the  plaintifiFs  on  board  their  steamboat,  the  Lexington,  to  carry 
it,  on  her  last  calamitous  voyage,  the  13th  of  January,  1840, 
from  New  York  to  Stonington.  It  is  equally  certain  that  it 
was  lost  on  that  voyage,  in  Long  Island  Sound,  at  a  place 
where  the  tide  ebbed  and  flowed  strongly,  and  several  miles 
from  shore,  and  probably  without  the  limits  of  any  state  or 
county.  It  is  certain,  likewise,  that  the  property  was  lost  in 
consequence  of  a  fire,  which  broke  out  in  the  boat  in  the  night, 
and  consumed  it,  with  most  of  the  other  property  on  board. 
The  value  of  it  is  also  sufficiently  certain,  and  that  it  was  put 
on  board,  not  by  an  ofiicer  of  the  bank,  but  by  Harnden,  a 
forwarding  agent  for  the  community  generally,  and  under  a 
*41Q1  ^P^^^^^  contract  between  Harnden  and  the  respondents, 
J  that  the  *latter  were  not  to  run  any  risk,  nor  be  re- 
sponsible for  any  losses  of  property  thus  shipped  by  him. 

But  some  other  facts  are  not  so  certain.  One  of  that 
character  is,  whether  the  fire  occurred  by  accident,  without 
any  neglect  whatever  by  the  respondents  and  their  agents,  or 
in  consequence  of  some  gross  neglect  by  one  or  both.  It 
would  not  be  very  material  to  decide  this  last  fact,  contro- 
verted as  it  is,  and  in  some  degree  doubtful,  if  1  felt  satisfied 
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that  the  plaintiflFs  could  recover  anywhere,  and  more  especially 
in  admiralty,  on  the  contract  made  by  Harnden  with  the 
respondents,  for  the  breach  of  the  contract  to  carry  and  deliver 
this  property. 

The  first  objection  to  such  a  recovery  on  the  conti*act  any- 
where is,  that  it  was  made  with  Harnden,  and  not  with  the 
bank.  Butler  v.  Basing,  2  Car.  &  P.,  613 ;  15  Mass.,  370 ;  2 
Story,  32.  Next,  that  he  was  acting  for  himself,  in  this  con- 
tract, on  his  own  duties,  liabilities,  and  undertakings,  and  not 
for  them ;  and  that  the  bank,  so  far  as  regards  any  contract, 
looked  to  him  and  his  engagement  with  them,  and  not  to  the 
respondents  or  their  engagement  with  him.  6  Bing.,  131. 
Next,  that  the  articles,  while  on  board  the  boat,  were  to  be  in 
the  care  and  control  of  Harnden,  and  not  of  the  master  or 
owners ;  and  hence  no  liability  exists  on  the  contract  even  to 
him,  much  less  the  bank.  Story  Bail.,  p.  547,  §  582.  And 
this  same  conclusion  is  also  urged,  because  Harnden,  by  his 
contract,  made  an  express  stipulation,  that  the  property  carried 
should  be  at  his  risk,  as  well  an  in  his  care,  oee  5  East,  428; 
1  Vent.,  190,  288.  It  is  contended  further,  that,  if  the  bank 
can  sue  on  Harnden's  contract  made  with  the  respondents,  it 
must  be  on  the  principle  of  his  acting  in  it  as  their  agent,  and 
not  for  himself  alone ;  and  if  so,  and  they,  by  suing  on  it, 
adopt  its  provisions,  they  must  be  bound  by  the  stipulation  in 
it  made  by  him,  not  to  bold  the  respondents  liable  for  any 
risk  or  loss. 

It  is,  however,  doubted,  whether,  with  such  a  stipulation, 
the  respondents  are  not,  by  public  policy,  to  be  still  liable  on 
a  contract  like  this,  in  order  to  insure  greater  vigilance  over 
all  things  intrusted  to  their  care  (^Oould  v.  Hill,  2  Hill  (N.  Y.), 
628),  and  on  the  ground,  that  the  parties  could  not  mean  by 
the  contract  that  the  carriers  were  to  be  exonerated  for  actual 
misbehavior,  but  only  for  accidents  otherwise  chargeable  on 
them  as  qtuisi  insurers.  Atwood  v.  Reliance  In».  Co,,  9  Watts 
(Pa.),  87  ;  2  Story,  32,  33. 

It  is  insisted,  next,  that,  as  the  unusual  nature  of  the  prop- 
erty carried,  in  this  case,  was  not  made  known  to  the  carriers, 
nor  a  proportionate  price  paid  for  its  transportation,  the  r«4oo 
owner  *cannot  recover  beyond  the  usual  value  of  com-  ■- 
mon  merchandise  of  such  a  bulk.  Citizens'  Bank  v.  Steamboat 
Nantucket,  2  Story,  32 ;  25  Wend.  (N.  Y.),  459 ;  Gibbon  v. 
Paynton,  4  Burr.,  2301. 

But,  giving  no  decisive  opinion  on  the  validity  of  any  of 
these  objections,  as  not  necessary  in  the  view  hereafter  taken, 
y  et  they  are  enumerated  to  show  some  of  the  difficulties  in 
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anstaining  a  recovery  on  this  contract,  notwithstanding  their 
existence. 

Another  important  objection  remains  to  be  considered.  It 
is,  that  no  jurisdiction  exists  over  this  contract  in  a  court  of 
admiralty  where  these  proceedings  originated.  The  contract 
was  made  on  land,  and  of  course  within  the  body  of  the 
county  of  New  York.  It  was  also  not  a  contract  for  a  freight 
of  goods  abroad,  or  to  a  foreign  country,  the  breach  of  which 
has  been  here  sometimes  prosecuted  in  courts  of  admiralty. 
Drinkwater  et  al.  v.  The  Spartan^  Ware,  149,  by  a  proceeding 
in  rem  (155)  ;  De  Lovio  v.  Boit^  2  Gall.,  398 ;  The  Volunteer^ 
1  Sumn.,  551 ;  Logs  of  Mahogany^  2  Id.,  589 ;  6  Dane  Abr., 
2,  1,  Charter-parties.  See  a  case  contra^  in  the  records  of 
Rhode  Island,  a.  d.  1742. 

But  the  law  of  England  is  understood  to  be,  even  in  foreign 
charter-parties,  against  sustaining  such  suits,  ex  eontraetu^  in 
admiralty.  8  T.  R.,  823 ;  2  Ld.  Raym.,  904 ;  1  Hagg.  Adm., 
226,  and  cases  cited  in  12  Wheat.,  622,  623. 

By  agreement  of  the  judges  in  A.  D.  1682,  admiralty  was 
not  to  try  such  cases,  if  the  charter-party  was  contested. 
Dunlap's  Adm.,  Pr.,  14 ;  4  Inst.,  185 ;  Hob.,  268. 

It  seems,  however,  to  be  doubted  by  Browne  (2  Bro.  Civ. 
&  Adm.  Law,  122,  535),  whether  the  libellant  may  not  pro- 
ceed in  admiralty,  if  he  goes  to  recover  freight  only  and  not 
a  penalty.  It  is  also  believed,  that,  in  this  country,  contracts 
to  carry  freight  between  different  states,  or  within  the  same 
state,  if  it  be  on  tide-water,  or  at  least  on  the  high  seas,  have 
sometimes  been  made  the  subject-matter  of  libels  in  admiralty. 
Dunlap's  Adm.,  487 ;  1  Sumn.,  551 ;  3  Am.  Jur.,  26 ;  6  Id.,  4 ; 
King  et  al.  v.  Shepherd^  3  Story,  849,  in  point ;  Gilp.,  524 ; 
Conkling,  Pr.,  150 ;  Be  Lovio  v.  Boit,  2  Gall.,  448.  I  am 
inclined  to  the  opinion,  too,  that  at  the  time  the  Constitution 
of  the  United  States  was  adopted,  and  the  woi-ds  "  cases  of 
admiralty  and  maritime  "  were  introduced  into  it,  and  juris- 
diction over  them  was  subsequently  given  in  civil  proceed- 
ings, in  the  act  of  1789,  to  the  District  Courts,  the  law  in 
England  had  in  some  degree  become  changed  in  its  general 
principles  in  respect  to  jurisdiction  in  admiralty  over  con- 
tracts. Their  courts  had  become  inclined  to  hold,  that  the 
place  of  performance  of  a  contract,  if  maritime  in  it«  subject, 
♦421 1  ^^^^^^"^  *than  the  place  of  its  execution,  was  the  true 
J  test  as  to  its  construction  and  tlie  right  under  it. 
This  conformed,  also,  to  the  analogy  as  to  contracts  at  com- 
mon law.     See  cases  in  Totune  v.  Smithy  1  Woodb.  &  M.,  136. 

It  is  not  unusual  for  the  place  to  which  the  parties  look  for 
fulfilling  their  duties  to  be  not  only  different  from  the  place 
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of  making  the  contract,  but  for  the  parties  to  regard  other 
laws  and  other  courts,  applying  to  the  place  of  performance, 
as  controlling  and  as  having  jurisdiction  over  it.  Bank  of  the 
United  States  v.  Donnelly^  8  Pet.,  861 ;  Wilcox  v.  Hunt^  13  Id., 
878 ;  Bell  at  al.  v.  Bruen,  1  How.,  169. 

Hence,  for  a  century  before  1789,  Lord  Kenyon  says,  admi- 
ralty courts  had  sustained  jurisdiction  on  bottomry  bonds, 
though  executed  upon  the  land;  because,  "if  the  admiralty 
has  jurisdiction  over  the  subject-matter,  to  say  that  it  is  neces- 
sary for  the  parties  to  go  upon  the  sea  to  execute  the  instru- 
ment, borders  on  absurdity."  See  Menetone  v.  GHbbons^  8 
T.  R.,  267-269;  2  Ld.  Raym.,  982;  2  H.  BL,  164;  4  Cranch, 
828 ;  Paine,  671.  On  this  principle,  the  admiralty  has  gradu- 
ally been  assuming  jurisdiction  over  claims  for  pilotage  on  the 
sea,  both  the  place  of  performance  and  the  subject-matter 
being  there  usually  maritime.  10  Wheat.,  428 ;  7  Pet.,  824 ; 
10  Id.,  108;  11  Id.,  175;  1  Mason,  508.  Because,  on  the 
general  principle  just  referred  to,  as  to  the  object  of  the  con- 
tract, if  "  it  concerned  the  navigation  of  the  sea,"  and  hence 
was  in  its  nature  and  character  a  maritime  contract,  it  was 
deemed  within  admiralty  jurisdiction,  though  made  on  land. 
Zane  v.  The  Brig  President^  4  Wash.  C.  C.,  454 ;  4  Mason, 
880 ;  The  Jerusalem,  2  Gall.,  191,  448,  465 ;  The  Sloop  Mary, 
Paine,  671 ;  Gilp.,  184,  429,  477;  2  Sumn.,  1. 

This  is  the  principle,  at  the  bottom,  for  recovering  seamen's 
wages  in  admiralty.     Howe  v.  Nappier,  4  Burr.,  1944. 

Not  that  the  consideration  merely  was  maritime,  but  that 
the  contract  must  be  to  do  something  maritime  as  to  place  or 
subject.  Plummer  v.  Wehh,  4  Mason,  880;  Bemi  v.  The 
Janus  et  al.,  1  Baldw.,  549,  552 ;  "  A  New  Brig;'  Gilp.,  806. 
But  we  have  already  seen  there  are  several  direct  precedents 
in  England  against  sustaining  these  proceedings  in  admiralty 
on  the  contract,  such  as  a  charter-party  or  bill  of  lading,  and 
strong  doubts  from  some  high  authorities  gainst  it  in  this 
country.  Chancellor  Kent  seems  to  think  a  proceeding  in 
admiralty,  on  a  charter-party  like  this,  cannot  be  sustained, 
except  by  what  he  calls  ^^the  unsettled  doctrine  laid  down  in 
De  Lovio  v.  BoitJ'  8  Kent.  Com.,  162.  See  likewise  r*Aoo 
^Justice  Johnson's  opinion  to  the  like  effect  in  Ramsey  *- 
V.  Allegre,  12  Wheat.,  622. 

Lookine,  then,  to  the  law  as  held  in  England  in  1789,  and 
not  consiaering  it  to  be  entirely  clear  in  favor  of  sustaining  a 
suit  in  admiralty  on  a  charter-party  like  this,  and  that  it  is 
very  doubtful  whether  any  more  settled  or  enlarged  rule  on 
this  subject  then  prevailed  in  admiralty  here,  or  has  since  been 
deliberately  and  generally  adopted  here,  in  respect  t<>  charter 
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parties  or  bills  of  lading,  I  do  not  feel  satisfied  in  overruling 
the  objection  to  our  jurisdiction  which  has  been  made  on  this 
ground. 

The  further  arguments  and  researches  since  Waring  v. 
Clarke  (5  How.),  tend  also,  in  my  view,  to  repel  still  more 
strongly  any  idea  that  admiralty  jurisdiction  had  become 
extended  here,  at  the  Revolution,  in  cases  either  of  con- 
tracts or  torts,  more  broadly  than  in  England. 

But  it  is  not  necessary  now  to  go  into  the  new  illustrations 
of  this  cited  in  the  elaborate  remarks  of  the  counsel  for  the 
respondents,  or  discovered  by  myself,  in  addition  to  those 
quoted  in  the  opinion  of  the  minority  in  Waring  et  al,  v. 
Clarke^  and  in  The  United  States  v.  New  Bedford  Bridge^  1 
Woodb.  &  M.  Among  mine  is  the  declaration  by  Lord  Mans- 
field himself,  December  20th,  1775,  that  the  colonies  wished 
^^  that  the  admiralty  courts  should  never  be  made  to  extend 
there,"  instead  of  wishing  their  powers  enlarged  (6  American 
Archives,  284 ;  Annual  Register  for  1776,  pp.  99,  100) ;  and 
there  is  likewise  the  protest  of  the  friends  of  America,  the 
same  year,  in  the  House  of  Lords,  that  the  increase  of  admi- 
ralty power  by  some  special  acts  of  Parliament  was  a  measure 
favored  at  home  rather  than  here,  and  was  not  acceptable 
here,  but  denounced  by  them  as  an  inroad  on  the  highly  prized 
trial  by  jury.  6  American  Archives,  226.  Among  those 
cited  is  the  conclusive  evidence,  that  in  some  of  the  colo- 
nies here  before  the  Revolution,  the  restraining  statutes  of 
Richard  II.,  as  to  the  admiralty,  were  eo  nomine  and  expressly 
adopted,  instead  of  not  being  in  force  here.  See  in  South 
Carolina,  2  Stat,  at  L.,  446,  in  1712,  and  in  Massachusetts, 
Dana's  Defence  of  New  England  Charters,  49-64 ;  in  Vir- 
ginia, "  the  English  Statutes  '  passed  before  James  I.,  9  Hen- 
ing  s  Statutes,  131,  203 ;  Commonwealth  v.  Gaines^  2  Va.  Cas., 
179,  185 ;  in  IVJaryland,  1  Maryland  Statutes,  Kilty's  Report, 
228 ;  and  in  Rhode  Island,  her  records  of  a  case  in  1763,  at 
Providence. 

But  I  pass  by  all  these,  and  much  more,  because,  notwith- 
standing the  course  of  practice  here  the  last  half-century  in 
some  districts,  and  the  inattention  and  indifference  exhibited 
*42S1  ^  ™^"7  others  as  to  the  true  line  of  discrimination 
-I  between  the  jurisdiction  *belonging  to  the  common 
law  courts  and  that  in  admiralty,  enough  appears  to  induce 
me,  as  at  present  advised,  not  to  rest  jurisdiction  in  admiralty 
over  a  transaction  like  this  on  contract  alone.  I  shall  not  do 
it,  the  more  especially  when  a  ground  less  doubtful  in  my 
apprehension  exists  and  can  be  relied  on  for  recovering  all  the 
loss,  if  the  damage  was  caused  by  a  tort. 
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I  have  turned  my  attention  to  ascertain  whether  the  facts 
in  this  case  exhibit  any  wrong  committed  by  the  respondents, 
of  such  a  character  as  a  tort,  and  in  such  a  locality  as  ma)- 
render  our  jurisdiction  in  admiralty  clear  over  it,  looking  to 
the  principles  of  admiralty  law  in  England,  and  also  in  this 
country,  so  far  as  can  now  be  discovered  to  have  existed  at 
the  time  of  our  Revolution. 

First,  af  to  this,  it  is  argued,  that,  in  point  of  fact,  gross 
negligence  existed  in  the  transportation  of  this  property.  If 
so,  this  conduct  by  the  respondents  or  their  agents  may  be 
sufficient  to  justify  a  proceeding  ex  delicto  for  the  nonfeasance 
or  misfeasance  constituting  that  neglect,  and  causing  the  loss 
of  this  property,  entirely  independent  of  the  contract  oi-  its 
form,  or  the  risks  under  it,  or  the  want  of  notice  of  the  great 
value  of  the  property.  Particularly  might  this  be  sufficient, 
if  the  injury  was  caused  in  a  place,  and  under  circumstances, 
to  give  a  court  of  admiralty  undoubted  jurisdiction  over  it  as 
a  marine  tort. 

The  question  of  fact,  then,  as  to  neglect  here,  and  the 
extent  of  it,  may  properly  be  investigated  next,  as  in  one 
view  of  the  subject  it  may  become  highly  important  and 
decisive  of  the  right  to  recover,  and  as  it  is  our  duty  to  settle 
facte  in  an  admiralty  proceeding,  when  they  are  material  to 
the  merits. 

As  before  intimated,  it  is  here  virtually  conceded,  that  the 
property  of  the  plaintiffs,  while  in  charge  of  the  respondents 
as  common  carriers  on  the  sea,  was  entirely  lost,  by  the  burn- 
ing of  the  boat  in  which  it  was  transported. 

The  first  inference  from  these  naked  facts  would  be,  that 
the  fire  was  produced  by  some  cause  for  which  the  owners 
were  responsible,  being  generally  negligence,  and  that  primd 
facie  they  were  chargeable.  6  Mart.  (La.),  681 ;  Story  Bail., 
§§  533,  638. 

Indeed,  the  common  carrier  who  receives  property  to  trans- 
port, and  does  not  deliver  it,  is  always  held  primd  facie  liable. 
Abb.  Ship.,  ch.  3,  §  3 ;  1  Vent.,  190 ;  6  Johns.  (N.  Y.),  169 ;  8 
Id.,  213 ;  19  Wend.  (N.  Y.),  245 ;  Story  Bail.,  §  533 ;  3  Kent. 
Com.,  207,  216;  8  Story,  349,  356;  5  Bing.,  217,  220;  4 
Id.,  218. 

If  they  would  have  this  inference  or  presumption  changed, 
so  as  to  exonerate  themselves,  it  must  be  done  by  them-  r*AOA 
selves,  *and  not  the  plaintiffs,  and  by  proof  removing  *- 
strong  doubts ;  or,  in  other  words,  turning  the  scales  of  evi- 
dence in  their  favor  in  this  attempt.  This  idea  is  fortified 
by  the  express  provision  establishing  a  presumption,  by  the 
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act  of  Congress,  in  case  of  damages  by  explosions  of  steam. 
6  Stat,  at  L.,  p.  305,  §  18. 

Independent  of  this  presumption,  when  we  proceed  to  exa- 
mine the  evidence  on  both  sides  as  to  the  contested  points  of 
fact  connected  with  the  loss,  it  is  found  to  be  decidedly  against 
the  conduct  of  the  respondents  and  their  agents ;  and,  so  far 
from  weakening  the  presumption  against  them  from  the  actual 
loss,  it  tends  with  much  strength  to  confirm  it.  There  had, 
to  be  sure,  been  recent  repairs,  and  certificates  not  long  before 
obtained  of  the  good  condition  of  the  boat.  But  on  the  proof, 
she  does  not  seem  to  have  been  in  a  proper  state  to  guard 
against  accidents  by  fire  when  this  loss  occuiTed.  Her  ma- 
chinery was  designed  at  first  to  burn  wood,  and  had  not  long 
before  been  changed  to  consume  anthracite  coal,  which  created 
a  higher  heat.  And  yet  there  was  a  neglect  fully  to  secure 
the  wooden  portions  of  the  boat,  near  and  exposed  to  this 
higher  heat,  from  the  natural  and  dangerous  consequences  of 
it.  So  was  there  an  omission  to  use  fire-brick  and  new  sheet- 
iron  for  guards,  nigh  the  furnace.  On  one  or  two  occasions, 
shortly  before  this  accident,  the  pipe  had  become  reddened  by 
the  intense  heat  so  as  to  attract  particular  attention;  and 
shortly  before,  the  boat  actually  caught  fire,  it  is  probable, 
from  some  of  those  causes,  and  yet  no  new  precautions  had 
been  adopted. 

In  the  next  place,  the  act  of  Congress  (5  Stat,  at  L.,  pp.  304, 
80f5)  requires  the  owners  of  steamboats  "  to  provide,  as  a  part 
of  the  necessary  furniture,  a  suction-hose  and  fire-engine  and 
hose  suitable  to  be  worked  in  said  boat,  in  case  of  fire,  and 
carry  the  same  upon  each  and  every  voyage  in  good  order." 
(§  9).  And  it  imposes  also  a  penalty  of  $500  for  not  comply- 
ing with  any  condition  imposed  by  the  act.     (§  2.) 

The  spirit  of  this  requisition  is  as  much  violated  by  not 
having  the  hose  and  engine  so  situated  as  to  be  used  promptly 
and  efficiently,  as  by  not  having  them  at  all,  or  not  having 
them  "  in  good  order." 

The  hose  and  engine  were  not  kept  together,  and  hence 
could  not  be  used  on  that  fatal  night.  One  was  stowed  away 
in  one  part  of  the  boat,  and  the  other  elsewhere,  so  as  not  to 
be  in  a  situation  to  be  brought  promptly  into  beneficial  use. 

Again,  it  was  an  imperative  provision  in  the  act  of  Con- 
gress before  referred  to  (§  9), — and  the  neglect  of  it  was  pun- 
ished by  a  fine  of  $300,  on  the  owner  as  well  as  master, — 
**  that  iron  rods  or  chains  shall  be  employed  and  used  in  the 
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navigating  of  all  steamboats,  instead  of  wheel  or. tiller 


ropes."     *Yet  this  was  not  complied  with,  and  renders 
their  conduct  in  this  respect,  not  only  negligent,  but  illegal. 
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Though,  in  faot,  this  accident  may  not  have  proved  more 
fatal  than  otherwise  from  this  neglect,  the  non-complianoe 
with  the  provision  was  culpable,  and  throws  the  burden  of 
proof  on  the  owners  to  show  it  did  not  contribute  to  the  loss. 
Waring  et  aL  v.  Clarke^  6  How.,  468.  It  is  true,  that  Con- 
gress, some  years  after,  March  30,  1845,  dispensed  with  a  part 
of  this  provision  (5  Stat,  at  L.,  626),  under  certain  other 
guards.  Yet  in  this  case  even  those  other  guards  were  wholly 
omitted. 

Nor  does  there  appear  to  have  been  any  drilling  of  the  crew 
previously,  how  to  use  the  engine  in  an  emergency,  or  any 
diseipline  adopted,  to  operate  as  a  watch  to  prevent  fires  from 
occurring,  or,  after  breaking  out,'  to  extinguish  them  quickly. 
Indeed,  the  captain,  on  this  occasion,  checked  the  efforts  of 
some  to  throw  the  ignited  cotton  overboard,  so  as  to  stop 
the  flames  from  spreading,  by  peremptorily  forbidding  it  to 
be  done. 

The  respondents,  to  be  sure,  prove  that  several  buckets 
were  on  board.  But  the  buckete,  except  in  a  single  instance, 
were  not  rigged  with  heaving-lines,  so  as  to  be  able  to  draw 
up  water,  and  help  to  check  promptly  any  fire  which  might 
break  out.  And  in  consequence  of  their  fewness  or  bad  loca- 
tion, some  of  the  very  boxes  containing  the  specie  of  the  plain- 
tiffs were  broken  open  and  emptied,  in  order  to  hold  water. 
Lastly,  when  discovered,  the  officers  and  crew  do  not  appear 
geneiully  to  have  made  either  prompt  or  active  exertions  to 
extinguish  the  fire,  or  to  turn  the  vessel  nearer  shore,' where 
this  property,  and  the  passengers,  would  be  much  more  likely 
to  be  preserved,  eventually,  than  by  remaining  out  in  the  deep 
parts  of  the  Sound. 

The  extent  and  nature  of  the  liability  thus  caused  are  well 
settled  at  law.  The  property  of  the  plaintiffs  was  destroyed 
by  fire,  through  great  neglect  by  the  defendants  and  their 
agents.     Common  carriers  are  liable  for  losses  by  fire,  though 

fuilty  of  no  neglect,  unless  it  happen  by  lightning.  1  T.  U., 
7 ;  4  Id.,  681 ;  3  Kent  Com.,  217 ;  5  T.  R.,  389 ;  Oilmore  v. 
Carmani^  1  Sm.  &  M.  (Miss.),  279 ;  King  et  aL  v.  Shepherd^  3 
Story,  360;  2  Bro.,  Civ.  and  Adm.  Law,  144;  2  Wend.  (N. 
Y.),  327 ;  21  Id.,  190.  These  respondents  were  common  car- 
riers, in  the  strictest  and  most  proper  sense  of  the  law.  King 
et  aL  V.  Shepherd^  3  Story,  849.    See  other  cases,  poU. 

They  would,  therefore,  be  liable  in  the  present  case  without 
such  neglect,  if  this  view  of  it  applied  to  a  recovery  on  the 
ground  of  a  tort  as  well  as  of  a  contract.     But  as  it  may  r^itAoa 
not,  ''^the  next  inquiry  is  if  the  facts  disclose  a  breach  ^ 
of  duty,  a  culpable  neglect,  either  by  the  officers  or  owners  of 
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the  vessel,  amounting  to  a  tort,  and  for  which  the  defendants 
are  responsible. 

It  is  well  settled,  that  a  captain  is  bound  to  exercise  a  care- 
ful supervision  over  fires  and  lights  in  his  vessel,  ordinarily. 
Malynes,  156 ;  The  Patapsco  Ins.  Co,  v.  Coulter^  8  Pet.,  227, 
228,  229 ;  Busk  v.  Bot/al  Ex.  Ass.  Co,,  2  Barn.  &  Aid.,  82. 

He  is  required  in  all  things  to  employ  due  diligence  and 
skill  (9  Wend.  (N.  Y.),  1;  Rice  (S.  C),  162),  to  act  "with 
most  exact  diligence  "  (1  Esp.,  127),  or  with  the  vimost  care 
(Story  on  Bailm.,  §  327).  But  how  much  more  so  in  a 
steamboat,  with  fires  so  increased  in  number  and  strength, 
and  especially  when  freighted  with  very  combustible  materials, 
like  this,  chiefly  with  cotton ! 

His  failure  to  exert  himself  properly  to  extinguish  any  fire 
amounts  to  barratry.     3  Pet.,  228,  234 ;   Waters  v.  Mercnaitt* 
Louisville  Ins.  Co.,  11  Pet.,  213;  10  Id.,  607.     And  if  the^ 
property  be  insured  against  barratry,  the  owners  may  thep. 
recover. 

To  be  sure,  in  one  case  the  owners  of  a  steamboat  were 
exonerated  from  paying  for  a  loss  by  fire.  But  it  was  only 
under  the  special  provision  of  the  local  laws,  rendering  them 
exempt,  if  the  fire  occurred  "  by  accidental  or  uncontrollable 
events."  See  Civil  Code  of  Louisiana,  63d  article ;  Hunt  v. 
Morris,  6  Mart.  (La.),  681. 

So  the  written  contract  for  freight,  as  well  as  that  for  insur< 
ance,  sometimes  does  not  cover  fire,  but  specially  exempts  a 
loss  by  it.     3  Kent  Com.,  201-207. 

In  such  case  there  may  be  no  liability  for  it  on  the  insur- 
ance, and  doubtfully  on  the  charter  or  bill  of  lading,  unless  it 
was  caused  by  gross  neglect,  crassa  negligentia.  But  in  case 
of  such  neglect,  liability  exists  even  there.  3  Kent  Com., 
217 ;  3  Pet.,  238 ;  1  Taunt.,  227.  In  this  view  the  owners 
seem  liable  for  all  damages  which  they  or  their  servants  could 
have  prevented  by  care.  8  Serg.  &  R.  (Pa.),  633.  As  an 
illustration  of  what  are  meant  by  such  damages,  they  are  those 
which  happen,  if  on  land,  from  unskilful  drivers,  "  from  vicious 
and  unmanageable  horses,  or  when  occasioned  by  overloading 
the  coaches,  as  these  would  imply  negligence  or  want  of  care. ' 
Beckman  v.  Shouse,  6  Rawle  (Pa.),  183. 

From  the  above  circumstance,  the  conclusion  is  almost  irre- 
sistible, that  what  constitutes  a  gross  neglect  by  the  respon- 
dents and  their  agents,  as  to  the  condition  of  the  boat  and  its 
*4271  6^^ip™®*^^i  existed  here,  and  by  the  deficiencies  and 
J  imperfection  *of  them  contributed  much  to  the  loss  of 
this  property;  and  beside  this,  that  want  of  diligence  and 
skill  on  board,  after  the  fire  broke  out,  as  well  as  want  of 
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watchfulness  and  care  to  prevent  its  happening  or  making 
much  progress,  was  manifest. 

If  any  collateral  circumstance  can  warrant  the  exaction  of 
greater  vigilance  than  usual,  on  occasions  like  these,  or  render 
neglects  more  culpable,  it  was,  that  the  lives  of  so  many  pas- 
sengers were  here  exposed  by  them,  and  became  their  victims. 
This  last  consideration  is  imperative,  in  cases  of  vessels  devoted 
both  to  freight  and  passengers,  to  hold  the  owners  and  their 
servants  responsible  for  the  exercise  of  every  kind  of  diligence, 
watchfulness,  and  skill  which  the  principles  of  law  may  warrant. 
Beside  the  great  amount  of  property  on  board  on  this  occasion, 
they  had  in  charge  from  one  to  two  hundred  passengers, 
including  helpless  children  and  females,  confiding  for  safety 
entirely  to  their  care  and  fidelity.  All  of  these,  except  two  or 
three,  were  launched  into  eternity,  during  that  frightful  night, 
by  deaths  the  most  painful  and  heart-rending.  Had  proper 
attention  been  devoted  to  the  guards  against  nre,  such  as  pru- 
dence and  duty  demanded,  or  due  vigilance  and  energy  been 
exercised  to  extinguish  it  early,  not  only  would  large  amounts 
of  property  probably  have  been  saved,  but  the  tragic  sufferings 
and  loss  of  so  many  human  beings  averted. 

In  view  of  all  this,  to  relax  the  legal  obligations  and  duties 
of  those  who  are  amply  paid  for  them,  or  to  encourage  careless 
breaches  of  trusts  the  most  sacred,  or  to  favor  technical  niceties 
likely  to  exonerate  the  authors  of  such  a  calamity,  would  be 
of  most  evil  example  over  our  whole  seaboard,  and  hundreds 
of  navigable  rivers  and  vast  lakes,  where  the  safety  of  such 
immense  property  and  life  depends  chiefly  on  the  due  attention 
of  the  owners  and  agents  of  steamboats,  and  is,  unfortunately, 
so  often  sacrificed  by  the  want  of  it.  To  relax,  also,  when 
Congress  has  made  such  neglect,  when  followed  by  death,  a 
crime,  and  punishable  at  least  as  manslaughter,  would  be 
unfaithfulness  to  the  whole  spirit  of  their  legislation,  and  to 
the  loudest  demands  of  public  policy. 

Their  enactment  on  this  subject  is  in  these  words  (see 
statute  before  cited,  sec.  12): — "That  every  captain,"  &c., 
"  by  whose  misconduct,  negligence,  or  inattention  to  his  or 
their  respective  duties,  the  life  or  lives  of  any  person  on  board 
said  vessel  may  be  destroyed,  shall  be  deemed  guilty  of  man- 
slaughter," &c. 

Showing,  then,  as  the  facts  seem  to  do  here,  wrongs  and 
gross  neglect  by  both  the  owners  and  officers  of  the  boat,  the 
next  step  in  our  inquiries  is,  whether  any  principles  or  prece- 
dents exist  against  their  being  prosecuted  in  admiralty  r^^oQ 
as  a  *tort,  and  by  a  proceeding  which  sounds  ex  delicto^  ^ 
and  entirely  independent  of  any  contract. 
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The  recovery,  in  cases  like  this,  on  the  tort,  counting  on  the 
duty  of  the  carrier  and  its  breach  by  the  negligent  loss  of  the 
property,  is  common,  both  in  this  country  and  abroad,  in  the 
courts  of  common  law. 

Whether  it  be  redressed  there  in  trespass  or  case,  when 
suing  ex  delicto^  is  immaterial,  if,  when  case  is  brought,  the 
facts,  as  here,  show  neglect  or  consequential  damaj?e,  rather 
than  those  which  are  direct  and  with  force.  And  if  case  lies 
at  common  law  on  such  a  state  of  facts,  there  seems  to  be  no 
reason  why  a  libel  in  admiralty  may  not  lie  for  the  wrong, 
whenever,  as  here,  it  was  committed  on  the  sea,  and  clearly 
within  admiralty  jurisdiction  over  torts.  For  the  admiralty 
is  governed  by  like  principles  and  facts,  as  to  what  constitutes 
a  tort,  as  prevail  in  an  action  at  law  for  damages,  and  its 
ingredients  are  the  same,  whether  happening  on  land  or  water. 
But  case  will  lie  at  law,  on  facts  like  those  here,  for  reasons 
obvious  and  important  in  the  present  inquiry.  Indeed,  on 
such  facts  the  ancient  action  was  generally  in  case,  and 
counted  on  the  duty  of  the  carrier  to  transport  safely  the 
property  received,  and  charged  him  with  tortious  negligence 
in  not  doing  it.  1  Price,  27 ;  2  Kent.  Com.,  599 ;  3  Wend. 
(N.  Y.),  158.  In  such  proceedings  at  common  law,  the  differ- 
ence was  in  some  respects,  when  ex  delicto^  more  favorable  to 
the  owners,  as  then  some  neglect,  or  violence,  or  fraud,  or 
guilt  of  some  kind,  must  be  shown,  amounting  to  a  breach  of 
public  duty  by  the  carrier  or  his  servants.  JBinter  v.  Dibdin 
et  aZ.,  2  Ad.  &  E.,  N.  S.,  646 ;   2  Bos.  &  P.,  N.  R.,  464 ; 

2  Chit.,  4.  While  in  the  action  of  assumpsit,  more  modern, 
but  by  no  means  exclusive,  the  promise  or  contract  alone  need 
be  shown,  and  a  breach  of  that,  though  without  any  direct 
proof  of  neglect,  as  carriers  are,  by  their  duties,  in  law,  insur- 
ers against  all  losses  except  by  the  king's  enemies  and  the  act 
of  God.  3  Brod.  &  B.,  62,  63  ;  19  Wend.  (N.  Y.),  239 ;  For- 
ward  V.  Pittard,  1  T.  R.,  27 ;  1  Esp.,  36 ;  2  Chit.,  1 ;  Ashmole 
V.  Wainwright,  2  Ad.  &  E.,  N.  S.,  663. 

So  it  is  well  settled  that  these  rules  of  law,  and  all  others 
as  to  common  carriers  by  land,  apply  to  those  by  water,  and 
to  those  boats  carrying  freight,  as  this  one  did.  10  Johns. 
(N.  Y.),  1 ;  1  Wils.,  281;  3  Esp.,  127;  2  Wend.  (N.  Y.),827; 

3  Story,  349. 

What,  then,  in  principle,  operates  against  a  recovery? 

Some  would  seem  to  argue,  that  a  proceeding  ex  delicto  muat 

be  trespass,  and  that  case  is  not  one.     But  when  it  proceeds, 

as  here,  for  consequential  damages,  and  those  caused  by  groes 

neglect,  and  not  a  mere  breach  of  contract,  it  sounds  ex  c2#- 
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Keto  as  much  as  trespass  itself.     1  Chit.  Pi.,  142 ;  3  East,  593 ; 
2  Saund.,  47,  b. 

♦The  misconduct  complained  of  here  amounted  to  a  rmAOQ 
tort,  as  much  as  if  it  had  been  committed  with  force.  *- 
A  tort  means  only  a  wrong,  independent  of  or  as  contradis- 
tinguished from  a  mere  breach  of  a  contract.  The  evidence 
here,  in  my  apprehension,  shows  both  misfeasance  and  non- 
feasance, and  a  consequential  loss  from  them,  which  it  is  cus- 
tomary to  consider  as  tortious.  It  was  here,  to  be  sure,  not  a 
trespass  vi  et  armis^  and  perhaps  not  a  conversion  of  the  pro- 
perty so  as  to  justify  trover,  though  all  the  grounds  for  the 
last  exist  in  substance,  as  the  plaintiffs  have  lost  their  property 
by  means  of  the  conduct  of  the  defendants,  into  whose  pos- 
session it  came,  and  who  have  not  restored  it  on  demand,  nor 
shown  any  good  justification  for  not  doing  it. 

It  is  altogether  a  mistake,  as  some  seem  to  argue,  that  force 
and  a  direct  injury  are  necessary  to  sustain  proceedings  in 
tort,  either  at  law  or  in  admiralty,  for  damages  by  common 
carriers.  So  little  does  the  law  regard,  in  some  cases,  the  dis- 
tinction between  nonfeasance  and  misfeasance,  in  creating  a 
tort  and  giving  any  peculiar  form  of  action  for  it,  that  in 
some  instances  a  nonfeasance  is  considered  as  becoming  mis- 
feasance; such  as  a  master  of  a  vessel  leaving  his  register 
behind,  or  his  compass,  or  anchor.  3  Pet.,  235.  And  ^'  torts 
of  this  nature,"  as  in  the  present  case,  may  be  committed 
either  by  ^^nonfeasance,  misfeasance,  or  malfeasance,''  and 
often  without  force.  4  T.  R.,  484 ;  .1  Chit.  PL,  151 ;  Bouvier's 
Diet.,  Tort,  And  even  where  Tnala  fides  is  necessary  to  sus- 
tain the  proceeding,  gross  negligence  is  evidence  of  it.  4  Ad. 
&  E.,  876 ;  1  How.,  71 ;  1  Spence's  Eq.  Jur.,  426 ;  Jones  Bail., 
8;  Story  Bail.,  §§  19,  20.  The  action  in  such  case  is  described 
as  "  upon  tort,"  and  arises  ex  delicto.  2  Kent  Com.,  599.  Jn 
most  instances  of  gross  negligence,  misfeasance  is  involved 
(2  Cromp.  &  M.,  360  );  as  a  delivery  to  a  wrong  person,  or  car- 
rying to  a  wrong  place,  or  carrying  in  a  wrong  mode,  or 
leaving  a  carriage  unwatched  or  unguarded.  2  Cromp.  & 
M.,  360 ;  8  Taunt.,  144.  Where  case  was  brought  for 
damage  by  overloading  and  sinking  a  boat,  it  was  called  an 
action  *"for  a  tort,"  and  sustained,  though  the  injury  was 
wholly  consequential.     1  Wils.,  281. 

Again,  it  has  been  argued,  that  if  direct  force  be  not  a 
necessary  ingredient  to  recover  in  this  form  of  action,  it 
must  in  some  degree  rest  on  the  contract  which  existed 
here  with  Harnden,  and  be  restrained  by  its  limitations. 
But  the  books  are  full  of  actions  on  the  case  where  con- 
tracts existed,  which  were  brouglit  and  which  count  entirely 
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independent  of  any  contract,  they  being  founded  on  some 
♦4.^01  P^'^^^®  duty  neglected,  to  the  injury  of  another,  or  on 
J  some  private  wrong  or  *misfeasance,  without  reference 
t(j  anv  promise  or  agreement  broken.  12  East,  89;  4  How., 
146  ;  Chit.  PI.,  156 ;  Forward  v.  Pittard,  1  T.  R.,  27  ;  2  N.  H,, 
291;  2  Kent  Com.,  599;   8   East,  62;  6  Barn.  &  C,  268; 

5  Burr.,  2825 ;  6  Moo.,  141 ;  9  Price,  408 ;  5  Barn.  «&  C,  605-609. 
Some  of  the  cases  cited  of  this  character  are  precisely  like 
this,  being  for  losses  by  non-delivery  of  property  by  common 
carriers,  and  sued  for  as  torts  thus  committed.  5  T.  R.,  389. 
They  go  without  and  beyond  the  contract  entirely. 

Nor  is  intent  to  do  damage  a  necessary  ingredient  to  sustain 
either  case  or  trespass.  2  Bos.  &  P.,  N.  R.,  448.  Though  the 
wrong  done  is  not  committed  by  force  or  design,  it  is  still 
treated  as  ex  delicto  and  a  tort,  if  it  was  done  either  by  a  clear 
neglect  of  duty,  by  an  omission  to  provide  safe  and  well- 
furnished  carriages  or  vessels,  by  carelessness  in  guarding 
against  fires  and  other  accidents,  by  omitting  preparations  and 
precautions  enjoined  expressly  by  law,  or  by  damages  conse- 
quent on  the  negligent  upsetting  of  carriages,  or  unsafe  and 
unskilful  navigation  of  vessels.  See  cases  of  negligent  defects 
in  carriages  and  vessels  themselves,  2  Kent  Com.,  597,  607 ; 

6  Jur.,  4 ;  The  Rebecca^  Ware,  188 ;  10  East,  555 ;  1  Johns. 
(N.  Y.),  Cas.,  134 ;  5  East,  428.  Or  in  machinery,  Camden  and 
Anhoy  Railroad  v.  Burke,  13  Wend.  (N.  Y.),  611,  627 ;  5  East, 
428;  9  Bing.,  457.  Even  if  the  defect  be  latent,  3  Kent 
Com.,  205.  See  those  of  careless  attention,  The  Rebecca, 
Ware,  188.  See  those  of  non-comformity  to  legal  requisitions, 
as  hose  and  engine  here  not  in  good  order.  Waring  et  ah  v. 
Clarke,  5  How.  See  those  consequent  on  negligent  driving, 
4  Barn.  &  C,  223 ;  Bretherton  v.  Wood,  3  Brod.  &  B.,  54. 
If  damage  or  loss  happen  by  neglect  or  wrong  of  a  servant  of 
a  common  carrier,  the  principal  is  still  liable.  13  Wend.  (N. 
Y.),  621 ;  Story  Part.,  §  489 ;  Dean  et  al,  v.  John  Angus,  Bee, 
369,  239 ;  Stoiy  on  Bailments,  §  464 ;  2  Bro.,  Civ.  &  Adm. 
Law,  186.  This  is  necessary  to  prevent  fraud ;  if  such  neglect 
be  not  evidence  of  fraud  or  misfeasance.  The  owner  should 
be  liable  for  employing  those  negligent.  Story  Ag.,  §  318 
and  note. 

There  is  another  important  consideration  connected  with 
this  vie^  of  the  subject,  and  relieving  it  entirely  from  several 
objections  which  exist  to  a  proceeding  founded  wholly  on  a 
contract  rather  than  a  tort.  It  is  this.  Where  the  injury  is 
caused  by  a  tort  or  fraud,  no  question  arises  as  to  any  special 
agreement  or  notice,  as  with  Harnden  here,  not  to  assume  any 
risk.  In  short,  the  agreement,  of  that  kind  here,  does  not 
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exonerate,  if  "malfeasance,  misfeasance,  or  gross  negligence'* 
happens  by  owners  or  their  servants.  13  Wend.  (N.  Y.),  611 ; 
19  Id.,  284,  261,  261;  6  Rawle  (Pa.),  179,  189;  2  r#.o. 
Cromp.  &  M.,  *358 ;  2  Kent  Com.,  §  40  ;  Brooke  v.  L  *^^ 
Pickwick^  4  Bing.,  218;  8  Brod.  &.  B.,  183.  Because  the 
wroTig  is  then  a  distinct  cause  of  action  from  the  breach  of  the 
contract,  and  the  exception  in  it  as  to  the  risk  was  intended  to 
reach  any  loss  not  happening  through  tortious  wrong.  "  Even 
with  notice,  stage-proprietors  and  carriers  of  goods  would  be 
liable  for  an  injury  or  loss  arising  from  the  insufficiency  of 
coaches,  harness,  or  tackling,  from  the  drunkenness,  ignorance, 
or  carelessness  of  drivers,  from  vicious  and  unmanageable 
horses,  or  when  occasioned  by  overloading  the  coaches,  as 
these  would  imply  negligence  or  want  of  care."  3  Rawle 
(Pa.),  184.  It  is  further  settled,  in  this  class  of  cases,  that 
the  principle  of  not  being  liable  for  jewels,  money,  and  other 
articles  of  great  value,  unless  notice  was  given  of  it  and  larger 
freight  paid  in  consequence  of  it,  does  not  apply.  4  Bing.,  218 ; 
5  Id.,  223 ;  2  Cromp.  &  M.,  353.  Because  here  the  liability 
is  not  that  of  an  insurer  against  many  accidents  and  many 
injuries  by  third  persons  of  the  property  carried,  and  which  it 
may  be  right  to  limit  to  such  values  as  were  known  and  acted 
upon  in  agreeing  to  carry.  But  it  is  for  the  wrong  of  the 
carrier  himself,  or  his  agents ;  their  own  misfeasance  or  non- 
feasance, and  hence  gross  neglect,  renders  them  responsible 
for  the  whole  consequential  damages,  however  valuable  the 
property  thus  injured  or  lost.  2  Barn.  &  Aid.,  866 ;  8  Taunt., 
174;  4  Binn.  (Pa.),  31;  2  Ad.  &  E.,  669;  5  Barn.  &  Aid., 
341,  360 ;  16  East,  244,  246. 

Some  think  the  neglect  in  such  case,  so  as  to  be  liable  for 
valuables,  must  amount  to  misfeasance.  2  Adol.  &  E.,  669 ; 
2  Myl.  &  C,  368.  It  must  be  "  misfeasance  or  gross  negli- 
gence." 2  Kent  Com.,  607,  note ;  13  Price,  329 ;  12  B.  Moo., 
447;  6  Bing.,  223-226;  8  Mees.  &  W.,  443.  By  a  recent 
statute  in  England,  under  William  IV.,  though  the  carrier 
has  been  exonerated  from  the  liability  and  care  of  valuables, 
without  notice,  yet  he  cannot  be  if  gross  neglect  happens. 
2  Adol.  &  E.,  646. 

All  this  being  established  at  law,  what  is  there  to  prevent 
this  wrong  from  being  deemed  a  tort,  in  connection  with  mari- 
time matters, — or,  in  other  words,  "  a  marine  tort," — and  sub- 
ject to  be  prosecuted  in  admiralty?  I  am  not  aware  that  a 
marine  tort  differs  from  any  other  tort  in  its  nature  or  inci- 
dents, except  that  it  must  be  committed,  as  this  was,  on  the 
high  seas.  See  cases  cited  in  Waring  et  aL  v.  Clarke^  6  How. 
There  it  was  held  sufficient  to  constitute  a  marine  tort,  and 
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one  actionable  in  admiralty,  if  the  wrong  was  committed  only 
on  tide-water. 

We  have  already  suggested,  also,  as  to  the  gist  of  the  wrong, 
that  gross  neglect,  the  elements  and  definition  of  it,  are  the 
*4.^21  ^^"^^  ^^  ^^^  water  as  on  land,  and  consequential  or 
J  direct  damages  *by  a  wrong  are  regarded  in  the  same 
light  on  both.  The  actions  of  case,  as  well  as  trespass,  at  com- 
mon law,  in  illustration  of  this,  are  numerous,  as  to  torts  on 
the  water.     (See  ante,) 

Force,  too,  is  no  more  necessary  to  constitute  this  kind  of 
tort  at  sea  than  on  land,  or  in  admiralty  than  in  a  common 
law  court.  3  Story,  349.  That  is  the  gist  of  this  branch  of 
the  case.  It  is  true,  that  most  of  the  libels  in  admiralty  for 
tort  are  for  such  as  were  caused  by  force,  like  assaults  and 
batteries  (4  Rob.  Adm.,  75) ;  or  for  collision  between  ships 
on  the  sea,  to  the  injury  of  person  or  property  (2  Bro.  Civ. 
and  Adm.  Law,  110;  Dunlap's  Adm.,  31;  Moo.  89);  or  for 
wrongful  captures  (10  Wheat.,  486;  Bee,  369;  1  Gall.,  316; 
3  Cranch,  408)  ;  or  for  carrying  off  a  person  in  invitum  (Dun- 
lap's  Adm.,  63) ;  or  for  any  "  violent  dispossession  of  prop- 
erty on  the  ocean  "  (1  Wheat.,  267 ;  L' Invincible^  1  Id.,  238 ; 

3  DalL,  344).  And  though,  where  trespass  is  brought  at 
common  law,  or  a  tort  is  sued  for  in  admiralty,  as  ^^a  marine 
trespass,"  there  must  usually  have  been  force  and  an  immedi- 
ate injury  (1  Chit.  PL,  128;  11  Mass.,  137;  17  Id.,  246;  1 
Pick.  (Mass.),  66 ;  8  Wend.  (N.  Y.),  274 ;  8  East,  293 ;  11 
Wheat.,  36,  argu. ;  4  Rob.  Adm.,  76),  yet  it  need  not  be  im- 
plied or  proved  in  trespass  on  the  case  at  law,  or  in  a  libel  in 
admiralty  for  consequential  damages  to  property.  Such  a 
libel  lies  as  well  for  a  tort  to  property  as  to  the  person,  on  the 
sea  (2  Bro.  Civ.  &  Adm.  Law,  109,  202 ;  Doug.,  594,  618, 
note ;  4  Rob.  Adm.,  73-76 ;  Martin  v.  Ballard  et  al.^  Bee,  60, 
239)  ;  and  for  consequential  injury  by  a  tort  there,  as  well  as 
direct  injury.     Sloop   Cardolero^  Bee,  61,  60 ;  3  Mason,  242 ; 

4  Id.,  386-388;  2  Bro.  Adm.,  108;  2  Story,  188;  2  Sir  Leo- 
line  Jenkins,  777.  It  was  even  doubted  once,  whether,  for 
such  torts  at  sea,  any  remedy  existed  elsewhere  than  in  admi- 
ralty. 2  Bro.  Civ.  &  Adm.  Law,  112.  Indeed,  1  Bro.  Civ. 
&  Adm.  Law,  397,  shows,  that,  beside  rights  arising  from 
contract,  there  were  ^^obligations  or  rights  arising  to  the 
injured  party  from  the  torts  or  wrongs  done  by  another." 
And  these  were  divided  into  those  arising  ex  delicto  and  those 
quasi  ex  delicto;  and  the  former  included  " damage  "  to  prop- 
erty, as  in  this  case.  It  meant  injury  to  property  by  destroy- 
ing, spoiling,  or  deteriorating  it,  and  implied  ^^  faultiness  or 
injustice"  (401),  but  not  necessarily  force.     Either  tresjiass  oi 
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case  sometimes  lies  for  a  marine  tort,  even  in  the  collision  of 
vessels,  where  at  times  the  only  force  is  that  of  winds  and 
tides,  and  the  efforts  of  the  master  were  to  avoid,  rather  than 
commit,  an  injury.  1  Chit.  PL,  145 ;  2  Story,  188 ;  11  Price, 
608 ;  3  Car.  &  P.,  664.  Damages  by  insuiScient  equipments, 
ropes,  &c.,  must  be  paid  by  the  owners  of  the  vessel  to  the 
merchant,  *even  by  the  Laws  of  Oleron  (art.  10).  Sea  rmAOQ 
Laws,  186 ;  Laws  of  Wisby,  art.  49.  And  nothing  is  ^ 
more  consequential,  or  less  with  force,  than  that  kind  of  injury. 

Finally,  the  principles  applicable  to  the  definition  of  the 
wrong  or  tort  being  here  in  favor  of  a  recovery  in  admiralty, 
and  there  being  no  precedents  in  opposition,  but  some  in  sup* 
port  of  it,  the  inference  is  strong,  that  this  destruction  of  the 
property  of  the  plaintiffs  may  well  be  regarded  and  prosecuted 
in  admiralty  as  a  marine  tort. 

Though  I  admit  there  are  no  more  cases  in  point  abroad,  in 
1789,  for  sustaining  a  suit  for  a  consequential  injury  by  a  car- 
rier as  a  tort,  than  on  the  contract,  in  admiralty,  yet  the  prin- 
ciples are  most  strongly  in  favor  of  relying  on  the  tort, 
without  any  opposing  decision,  as  there  is  a  libel  on  the 
contract.  Beside  this,  other  difficulties  are  avoided,  and 
more  ample  justice  attained,  by  the  libel  here  for  the  tort, 
than  by  one  for  the  contract. 

A  moment  to  another  objection, — that  the  libel  in  this  case 
does  not  contain  allegations  in  proper  form  to  recover  damages 
in  admiralty,  as  if  for  a  maritime  tort. 

This  libel  is  in  several  separate  articles,  rather  than  in  a 
single  count.  In  none  of  them  is  any  contract  specifically  set 
out,  though  in  one  of  them  something  is  referred  to  as  '^  con- 
tracted." The  libel  avers,  that  the  respondents  were  common 
carriers;  that  a  public  duty  thus  devolved  on  them;  that 
they  received  the  property  on  board  to  transport  it,  and  so 
negligently  conducted,  it  was  lost.  The  breach  is  described 
throughout,  not  of  what  had  been  "  contracted  "  or  promised, 
but  as  a  wrong  done,  or  tort,  and  specifies  several  misdoings. 
It  is  in  these  words : — 

^^  Yet  the  respondents,  their  officers,  servants,  and  agents, 
so  carelessly  and  improperly  stowed  the  said  gold  coin  and 
silver  coin,  and  the  engine,  furnace,  machinery,  furniture,  rig- 
ging, and  equipments  of  the  said  steamboat  were  so  imperfect 
and  insufficient,  and  the  said  respondents,  their  officers,  ser- 
vants, and  agents,  so  carelessly,  improperly,  and  negligently 
managed  and  conducted  the  said  steamboat  Lexington,  during 
her  said  voyage,  that  by  reason  of  such  improper  stowage, 
imperfect  and  insufficient  engine,  furnace,  machinery,  furni- 
ture, rigging,  and  equipments,  and  of  such  careless,  improper, 
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and  negligent  conduct,  the  said  steamboat,  together  with  the 
eold  coin  and  silver  coin  to  the  libellants  belonging,  were 
destroyed  by  fire  on  the  high  seas,  and  wholly  lost.*' 

Where  contract  and  tort,  in  the  forms  of  declaration  at 
common  law  in  actions  of  the  case,  are  with  difficulty  dis- 
criminated, the  general  test  adopted  is,  if  specific  breaches 
*4S41  ^^^  assigned,  ^sounding  ex  delicto^  it  is  case  on  the  tort. 
J  Jeremy  on  Carriers,  117.     Here  this  is  done. 

The  same  technical  minuteness  is  not  necessary  in  a  Ubel  as 
in  a  declaration  at  common  law.  5  Rob.  Adm.,  322 ;  Dunlap, 
Adm.  Pr.,  488,  489 ;  Ware,  61.  Only  the  essential  facts  need 
be  alleged,  without  regard  to  particular  forms,  either  in  con- 
tract or  tort.     Hall  Pr.,  207,  188 ;  Dunlap,  Adm.  Pr.,  427. 

And  in  the  same  libel  between  the  same  parties,  unlike  the 
rule  at  common  law,  it  is  held  by  some  that  both  contract  and 
tort  may  be  joined,  though  it  is  proper  to  state  them  in  sepa- 
rate articles  in  the  libel,  like  separate  counts.  Semble  in 
8  Story,  849 ;  Dunlap,  Adm.  Pr.,  89.  And  in  some  cases  it  is 
clearly  better  not  to  unite  them.  Ware,  427.  Here,  if  the 
libel  is  considered  as  but  separate  paragraphs  of  one  article,  it 
is  a  good  one  in  tort.  Dunlap,  Adm.  rr.,  114,  115 ;  4  Mason, 
541.     And  if  as  separate  articles,  one  of  them  is  valid  in  tort. 

The  forms  of  libels  for  maritime  torts  include  those  which 
caused  only  consequential  damages,  as  well  as  those  which 
caused  direct  damages.  Dunlap,  Adm.  Pr.,  49 ;  8  Story,  849, 
one  count  seems  to  be  for  the  wrong 

There  are  cases  of  this  kind  merely  for  improper  usage  to 
passengers,  by  bad  words,  and  neglect ;  but  no  force  existed, 
or  was  alleged.     8  Mason,  242. 

Others  are  libels  for  seducing  or  carrying  away  a  minor  son 
of  the  plaintiff  to  his  damage,  like  the  actions  on  the  case  at 
common  law.  Plummer  v.  Webb^  4  Mason,  880.  Yet  they 
are  called,  as  they  are  in  law,  ^^  tortious  abductions.'* 

So  a  libel  lies  for  loss  of  goods  ^^  carelessly  and  improperly 
stowed."     Ware,  189. 

But  if  the  libel  here  was  less  formal  in  tort,  the  liberality 
practised  in  admiralty  pleadings,  regarding  the  substance 
chiefly,  as  in  the  civil  law,  would  allow  here  any  necessary 
amendments.  Dunlap,  Adm.  Pr.,  283 ;  4  Mason,  543 ;  8  Wash. 
C.  C,  484.  Or  would  allow  them  in  the  court  below,  by 
reversing  the  judgment,  and  sending  the  case  back  with  direc- 
tions to  permit  them  there.  4  Wheat.,  64,  68  ;  4  How.,  154 ; 
1  Wheat.,  264,  18 ;  9  Pet.,  483. 

The  amount  of  damages  which  can  be  awarded  in  admi- 
ralty in  a  case  like  this,  has  been  agitated  by  some  of  the 
court,  but  was  not  argued  at  the  bar.     It  is  not  without  diffi- 
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oulty,  but  can  in  a  minute  or  two  be  set  right.  By  the  aucieat 
practice  in  admiralty,  in  case  of  contracts  of  freight  made  by 
the  master,  it  is  true  that  the  owners  were  liable,  whether  ez 
eontrtictu  or  ex  delicto^  and  whether  in  personam  or  in  rem,  for 
only  the  value  of  the  vessel  or  the  capital  used  in  that  r^^oc 
business.  *Dunlap,  Adra.  Pr.,  31.  And  if  the  vessel  ^ 
was  lost,  the  remedy  against  the  ownere  was  entirely  lost  in 
admiralty.  Ware,  188.  Yet  it  is  a  conclusive  answer,  that 
here,  as  well  as  abroad,  the  rule  of  the  civil  and  common  law 
is  to  eive  the  whole  loss.  2  Kent  Com.,  606 ;  3  Id.,  217. 
And  that  this  rule  of  full  damage  in  a  libel  in  admiralty  has 
been  adopted  here  after  much  consideration.  Livingston, 
Justice,  in  Paine,  118,  says,  that  ^^it  had  long  been  regarded 
as  a  general  principle  of  maritime  law  "  to  make  the  owners 
liable  for  a  tort  by  the  master,  and  that  now  the  whole  injury 
was  the  measure  of  damage,  without  reference  to  the  value  of 
the  vessel  and  freight.  See  also  Del  Col  v.  Arnold,  8  DalL, 
338 ;  The  Appollon,  9  Wheat.,  376  ;  8  Story,  347 ;  2  Id.,  187. 

This  is  modified  by  some  state  laws,  under  certain  circum- 
stances. See  Tlie  Rebecca  and  Phebe,  Ware.  And  in  Eng- 
land, by  63  Geo.  III.  ch.  99, 

But  even  there  the  owner  is  still  liable  beyond  the  value  of 
the  vessel  and  freight,  if  the  damage  or  neglect  was  ^^  com- 
mitted or  occasioned "  with  ^^  the  fault  or  privity  of  such 
owner."  See  Statutes  at  Lai'ge  of  that  year ;  Phebe,  Ware, 
269.  See  for  this  and  other  statutes,  2  Bro.  Civ.  &  Adm. 
Law,  45,  excusing  owners  if  the  pilot  alone  is  in  fault.  See 
6  Geo.  IV.,  ch.  126,  §  55 ;  1  Wm.  Rob.,  46 ;  1  Dods.  Adm.  467. 
So  the  whole  injury  must  be  paid  now  on  the  contract,  and 
the  owners  cannot  escape  by  abandoning  the  vessel  that  did 
the  wrong.     2  Bro.  Civ.  &  Adm.  Law,  206,  note. 

On  principle,  also,  this  is  the  right  rule  in  admiralty, 
clearly,  where  the  owners  themselves  at  home,  and  not  the 
master  abroad,  made  the  contract,  or  where  they  were  guilty 
of  any  neglect  in  properly  furnishing  the  vessel,  and  not  he. 
Phebe,  Ware,  269,  203-206. 

The  principle  of  his  binding  them  only  to  the  extent  of  the 
property  confided  to  him  to  act  with,  or  administer  on,  does 
not  apply  to  that  state  of  facts  (Abb.  Ship.,  93),  but  only  to 
his  doings  abroad. 

The  contracts  made  abroad  are  usually  in  his  name,  as  well 
as  by  him,  and  not  by  the  owners,  and  he  only  to  sue  or  to  be 
sued.    Abb.  Ship.,  pt.  2,  ch.  2,  §  6. 

In  Waring  et  al  v.  Clarke,  which  was  a  tort  by  the  mastdr 
at  home,  in  a  collision  of  two  boats,  the  whole  amount  of  the 
injury  was  awarded.     See  also  1  How.,  23 ;  3  Kent  Com.,  288. 
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New  Jersey  Steam  Navigation  Company  v.  Merchants'  Bank. 

So  principle,  no  less  than  precedent,  requires  it  now,  in  admi* 
ralty  as  well  as  common  law,  when  the  master  is  usually  not 
a  part-owner,  but  a  mere  agent  of  the  owners,  and  doing 
*A.ftai  damage,  as  here,  by  unskilfulness  or  neglect,  and  not 
^»^J  by  *  wilful  misconduct.  Ware,  208;  1  East,  106.  For 
this,  surely,  those  should  suffer  who  selected  him  respondet 
superiori.  1  East,  106 ;  Abb.  Ship.,  pt.  2,  ch.  2,  §  9 ;  2  Kent 
Com.,  218. 

It  is  a  mistake,  likewise,  to  suppose,  as  some  have,  that  the 
rule  of  damage  is  thus  higher  in  admiralty  than  at  common 
law,  or  when  counting  on  the  tort  rather  than  contract.  The 
only  diflFerence  is,  that  in  admiralty,  if  counting  on  the  con- 
tract, doubts  exist  whether  a  recovery  can  be  had  on  the 
precedents,  while,  if  counting  on  the  tort,  no  doubt  exists,  the 
place  of  the  tort  being  clearly  on  the  sea,  and  within  admi- 
ralty jurisdiction.  Nor  do  I  see  any  sound  reason  for  not 
sustaining  this  case  in  admiralty,  when  jurisdiction  exists  there 
over  the  subject,  because  this  proceeding  is  in  personam  and 
not  in  rem.  6  Am.  Jur.,  4 ;  2  Bro.  Civ.  &  Adm.  Law,  896 ; 
2  Gall.,  461,  462;  Hard.,  ITS. 

The  jurisdiction  is  one  thing,  the  form  of  proceeding  an- 
other ;  and  it  is  only  when  the  vessel  itself  is  pledged,  and  no 
personal  liability  created,  so  as  to  lay  a  foundation  for  an 
action  at  law,  that  the  form  of  proceeding  seems  to  help  to 
give  jurisdiction  in  admiralty,  where  alone  the  libel  in  rem  in 
such  case  can  be  followed.     8  T.  R.,  269. 

But  even  then,  I  apprehend,  the  subject-matter  must  be 
proper  for  admiralty,  or  it  could  not  be  prosecuted  there  in 
rem^  because,  if  the  subject-matter  is  a  carriage  or  horse,  rather 
than  a  ship  or  its  voyage,  or  something  maritime,  admiralty 
would  get  no  jurisdiction  by  the  thing  itself  being  pledged,  or 
to  be  proceeded  against.  2%«  Fair  American^  1  Pet.  Adm., 
87 ;  Duponceau  on  Jurisdiction,  22,  23. 

Indeed,  the  rule  in  England  to  this  day  seems  to  be  adverse 
to  proceeding  in  admiralty  at  all,  even  in  rem^  to  recover 
freight.  Abb.  Ship.,  170.  King  et  al.  v.  Shepherd  et  al,^  3 
Story,  319,  was  a  libel,  in  personam^  against  a  common  carrier 
by  water,  and  held  that  the  liability  was  the  same  as  on  land, 
and  an  act  of  God  to  excuse  must  be  immediate,  and  that  the 
burden  of  the  excuse  rests  on  the  respondents,  and  they  are 
not  discharged  by  a  wreck,  but  must  attend  to  the  property 
till  safe  or  restored. 

So  it  has  been  adjudged  by  this  court  to  be  proper  to  prose- 
cute in  admiralty  for  marine  torts,  in  personam  as  well  as  in 
rem.     Manro  v.  Almeida^  10  Wheat.,  473;   The  Appollon^  9 
Id.,  362 ;  Bee,  141 ;  The  Oassius,  2  Story,  81 ;  14  Pet.,  99. 
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See  also  the  rules  of  this  court  (1846),  for  admiralty  practice, 
the  14th,  16th,  and  17th  (3  How.,  7,  Preface),  and  which  ex- 
pressly allow  in  libels  for  freight  proceedings  in  rem  or  in 
personam^  and  in  some  trespasses  to  property  either  mode. 

*I  concur,  therefore,  in  the  judgment  of  the  court,  r*4Qi7 
affirming  the  decree  for  full  damages,  but  on  the  ground  ^ 
of  a  recovery  for  the  w^rong  committed  as  a  marine  tort,  rather 
than  on  any  breach  of  contract  which  can  be  prosecuted  by 
these  plaintiffs,  and  in  admiralty. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Rhode  Island,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be  and  the  same  is  hereby  affirmed,  with  costs,  and 
damages  at  the  rate  of  six  per  centum  per  annum. 


Peter  Hogg  and  Cornblius  H.  Dblamater,  Plaintiffs 

IN  ERROR,  V.  John  B.  Emerson.^ 

When  a  case  is  sent  to  this  court  under  the  discretion  conferred  upon  the 
court  below  by  the  seyenteenth  section  of  the  act  of  July  4,  1836  (Patent 
Law),  5  Stat,  at  L.,  124,  the  whole  case  comes  up,  and  not  a  few  points  only. 

The  speciiication  constitutes  a  part  of  a  patent,  and  they  must  be  construed 
together."^ 

Different  patentable  subjects  united  in  one  patent  will  Tiot  vitiate  the  patent, 
if  they  all  relate  to  the  same  general  matter,  or  are  otherwise  connected 
together.  Applying  this  principle,  Emerson's  patent  for  **  certain  improve- 
ments in  the  steam-engine,  and  in  the  mode  of  propelling  therewith  either 
vessels  on  the  water  or  carriages  on  the  land,"  decided  not  to  cover  more 
ground  than  one  patent  ought  to  cover,  and  to  be  sufficiently  clear  and 
certain.' 

A  patentee,  whose  patent-right  has  been  violated,  may  recover  damages  for 
such  infringement  for  the  time  which  intervened  between  the  destruction 
of  the  patent-office  by  fire,  in  1836,  and  the  restoration  of  the  records  under 
the  act  of  March  8,  1837. 


IS.  C,  2  Blatchf.y  1.    Atfibhed.  'See  Maxheimer  v.  Meyer y  9  Fed. 

8.  c.   11  How.,  687.  Rep.,  462;  Wyeth  v.  Stone,  1  Story, 

'Followed.     LeRoy  v.   Tathamy  274;  Root  v.  Ball,  4  McLean,  177; 

14  How.,   179.     Cited.      Tinker   v.  Morris  v.  Barrett,  1  Fish.  Pat.  Gas., 

Wilber^8,  Ac.  Manuf,  Co,,  5  Bann.  <&  461;  Lee  v.  Blaney,  2  Id.,  89. 

A.,  98;  Burke  v.  Partridge,  58  N.  H.,  See  also  Burke   v.   Partridge,  68 

861.      S.    P.      Turnll    v.    Michigan  N.  H.,  861. 
Southern,  <fec.  B.  B.  Co.  1  Wall,  491. 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
court  of  the  United  States  for  the  Southern  District  of  New 
York.  It  was  a  suit  for  the  violation  of  a  patent-right,  and 
the  writ  of  error  was  allowed  under  the  seventeenth  section 
of  the  act  of  1886. 

On  the  8th  of  March,  1834,  John  B.  Emerson,  the  defen- 
dant in  error,  obtained  the  following  letters-patent,  (which 
were  recorded  anew  on  the  5th  of  March,  1841),  viz. : — 

The  United  States  of  America,  to  all  to  whom  these  letters- 
patent  shall  come : 

Whereas  John  B.  Emerson,  a  citizen  of  the  United  States, 
hath  alleged  that  he  has  invented  a  new  and  useful  improve- 
ment in  the  steam-engine,  which  improvement  he  states  has 
mAQQ-\  Jiot  been  known  or  used  before  his  application ;  hath 
J  made  *oath  that  he  doth  verily  believe  that  he  is  the 
true  inventor  or  discoverer  of  the  said  improvement;  hath 
paid  into  the  treasury  of  the  United  States  the  sum  of  thirty 
dollars,  delivered  a  receipt  for  the  same,  and  presented  a  peti- 
tion to  the  Secretary  of  State,  signifying  a  desire  of  obtaining 
an  exclusive  property  in  the  said  improvement,  and  praying 
that  a  patent  may  be  granted  for  that  purpose.  These  are 
therefore  to  grant,  according  to  law,  to  the  said  John  B. 
Emerson,  his  heirs,  administrators,  or  assigns,  for  the  term  of 
fourteen  years  from  the  eighth  day  of  March,  one  thousand 
eight  hundred  and  thirty-four,  the  full  and  exclusive  right 
and  liberty  of  making,  constructing,  using,  and  vending  to 
others  to  be  used,  the  said  improvement,  a  description  whereof 
is  given  in  the  words  of  the  said  John  B.  Emerson  himself, 
in  the  schedule  hereto  annexed,  and  is  made  a  part  of  these 
presents. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made 
patent,  and  the  seal  of  the  United  States  to  be  hereunto  afiSxed. 
Givei  under  my  hand,  at  the  city  of  Washington, 
this  eighth  day  of  March,  in  the  year  of  our  Lord 
[l.  s.]  one  thousand  eight  hundred  and  thirty-four,  and  of 
the  independence  of  the  United  States  of  Americsi 
the  fifty-eighth. 

Andrbw  Jacksois. 
By  the  President : 

Louis  MgLake,  Secretary  of  State. 

City  op  Washington,  to  wit : 

I  do  hereby  certify,  that  the  following  letters-patent  were 
delivered  to  me  on  the  eighth  day  of  March,  in  the  year  of 
GUI*  Lord  one  thousand  eight  hundred  and  thirty-four,  to  be 
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examined;  that  I  have  examined  the  same,  and  find  them 
conformable  to  law ;  and  I  do  hereby  return  the  same  to  the 
Secretary  of  State,  within  fifteen  days  from  the  date  aforesaid, 
to  wit,  on  this  eighth  day  of  March,  in  the  year  aforesaid. 

B.  F.  Butler, 
Attorney-General  of  the  United  States. 

The  schedule  referred  to  in  these  lettera-patent,  and  making 
part  of  the  same,  containing  a  description  in  the  words  of  the 
said  John  Brown  Emerson  himself,  of  his  improvemei^t  in  the 
steam-engine : — 

To  all  whom  it  may  concern : 

Be  it  known,  that  I,  John  Brown  Emerson,  of  the  city  of 
New  York,  have  invented  certain  improvements  in  the  steam- 
engine,  and  in  the  mode  of  propelling  therewith  either  vessels 
on  the  water  or  carriages  on  the  land,  and  that  the  following 
is  a  full  and  exact  description  thereof. 

•One  object  of  my  improvement  is  to  substitute  for  r*40Q 
the  crank  motion  a  mode  of  converting  the  reciprocating  ^ 
motion  of  a  piston  into  a  continued  rotary  motion,  by  a  new 
combination  of  machinery  for  that  purpose. 

This  mode  is  applicable  to  an  engine  either  with  one  or  with 
two  cylinders,  and  is  carried  into  efl'ect  as  follows:  Alongside 
of  the  cylinder  I  place  a  shaft,  the  lower  end  of  which  may 
revolve  in  a  step  on  the  platform  or  foundation  upon  which 
the  cylinder  stands ;  in  which  case  it  must  be  somewhat  longer 
than  twice  the  length  of  the  cylinder,  as  it  must  extend  above 
it  to  a  height  somewhat  greater  than  the  length  of  the  stroke 
of  the  piston.  Sometimes,  however,  this  shaft  may  have  its 
lower  gudgeon  only  a  small  distance  below  the  upper  end  of 
the  cylinders,  whence  it  must  extend  above  it  as  before.  Its 
upper  gudgeon  must  of  course  be  sustained  by  a  suitable 
frame.  This  shaft  is  to  stand  parallel  to  the  piston-rod,  from 
which  it  is  to  receive  its  revolving  motion.  Upon  the  upper 
end  of  the  shaft,  above  the  top  of  the  cylinder,  there  is  to  be 
placed  a  solid  cylinder  of  wood,  or  of  any  other  convenient 
substance,  of  such  diameter  as  shall  cause  its  peripherv  to 
come  nearly  into  contact  with  the  piston-rod  for  its  whole 
length,  when  the  piston  is  raised.  The  solid  cylinder  above 
described  is  to  be  made  to  revolve  in  the  following  manner: 
I  make  a  groove  in  it,  which  commences  near  its  lower  end, 
and,  passing  spirally,  extends  half-way  round  it  by  the  time  it 
reaches  nearly  to  tlie  upper  end,  or  to  a  distance  vertically 
equal  to  liie  stroke  of  the  engine ;  from  that  point  it  passes 
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down  around  the  opposite  half,  and  returns  into  itself  at  the 
point  of  beginning.  Upon  the  upper  end  of  the  piston, 
against  its  side,  I  place  a  friction-roller,  which  is  to  work 
in  the  groove  in  the  solid  cylinder;  the  piston-rod  rising 
between  parallel  guide-pieces,  by  which  it  is  kept  in  its  proper 
place,  and  its  tendency  to  turn  round  by  the  action  of  the 
roller  in  the  groove  is  checked.  When  the  piston  is  down, 
this  friction-roller  will  stand  in  the  V  formed  by  the  junction 
of  the  grooves  on  the  opposite  sides,  and  as  it  is  raised,  it  will 
in  its  passage  to  the  upper  junction  give  half  a  revolution  to 
the  solid  cylinder,  and  in  descending  will  complete  the  revo- 
lution by  the  action  of  the  friction-roller  on  the  other  portion 
of  the  groove. 

When  two  cylinders  are  used,  they  are  to  be  placed  parallel 
to  each  other,  and  at  such  a  distance  apart  that  the  pistons  of 
each  may,  in  like  manner,  act  upon  the  solid  cylinder ;  the 
piston  of  one  being  up  when  the  other  is  down.  The  boiler, 
the  steam-pipe,  the  valves  for  the  admission  and  discharge  of 
steam,  and  other  appendages,  may  be  similar  to  some  of  those 

•4401  *^^®*^y  '^  ^^®-  From  the  revolving  shaft,  already 
J  described,  *a  rotary  motion  may  be  communicated  to 
paddle-wheels,  steam-carriages,  or  other  objects.  As  it  is  my 
intention,  in  general,  to  place  my  cylinders  and  revolving 
shaft  vertically,  I  communicate  motion  to  the  horizontal  shan 
of  a  paddle-wheel  by  means  of  bevel-geared  wheels  near  the 
lower  end,  or  at  any  convenient  part  of  the  shaft ;  and  by 
similar  gearing,  carriages  may  be  propelled  upon  rail  or 
ordinary  roads. 

When  used  for  steamboats,  I  employ  an  improved  spiral 
paddle-wheel,  differing  essentially  from  those  which  have 
heretofore  been  essayed.  This  spiral  I  make  by  taking  a 
piece  of  metal  of  such  length  as  I  intend  the  spiral  propeller 
to  be,  and  of  a  suitable  width,  say,  for  example,  eighteen 
inches ;  this  I  bend  along  the  centre  so  as  to  form  two  sides, 
say  of  nine  inches  in  width,  standing  at  right  angles,  or  nearly 
so,  to  each  other,  and  give  to  it,  longitudinally,  the  spiral 
curvative  which  I  wish.  Of  these  pieces  I  prepare  two  or 
three,  or  more,  and  fix  them  on  to  the  outer  end  of  the  paddle- 
shaft,  by  means  of  arms  of  a  suitable  length,  say  of  two  feet, 
more  or  less,  in  such  a  position  that  the  trough-form  given  to 
them  longitudinally  shall  be  effective  in  acting  upon  the 
water.  It  must  be  entirely  under  water,  and  operate  in  the 
direction  of  the  boat's  way;  instead  of  metal,  the  spiral  pro- 
peller may  be  formed  of  wood,  and  worked  into  the  proper 
lorm, — the  shape,  and  not  the  material  thereof,  being  the  only 
point  of  importance. 
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Where  a  capstan  is  required,  as  on  board  of  a  steamboat,  I 
allow  the  upper  end  of  the  vertical  shaft  before  described  to 
pass  through  the  deck  of  the  vessel,  and  attach  the  capstan 
thereto,  so  that  it  may  be  made  to  revolve  by  the  action  of 
the  shaft,  using  such  ray-wheels  and  falls  to  connect  the  shaft 
and  the  capstan  as  will  allow  of  their  being  conveniently 
engaged  and  disengaged. 

W  hat  I  claim  as  my  invention,  and  for  which  I  ask  a  patent, 
is  the  substituting  for  the  crank  in  the  reciprocating  engine  a 
grooved  cylinder,  operating  in  the  manner  hereinbefore  de- 
scribed, by  means  of  its  connection  with  the  piston-rod, 
together  with  all  the  variations  of  which  this  principle  is 
susceptible ;  as,  for  example,  a  bar  of  metal  may  be  bent  in 
the  form  of  a  groove,  and  attached  to  the  revolving  shaft,  and 
friction-wheels  on  the  piston-rod  may  embittce  this  on  each 
side,  producing  an  efifeot  similar  to  that  produced  by  the 
groove.  I  also  claim  the  spiral  propelling-wheel,  contracted 
and  operating  in  the  manner  in  which  I  have  set  forth ;  and 
likewise  the  application  of  the  revolving  vertical  shaft  to  the 
turning  of  a  capstan  on  the  deck  of  a  vessel.  Not  intending, 
in  either  of  these  parts,  to  confine  myself  to  precise  forms  or 
dimensions,  but  to  vary  them  in  such  manner  as  expe-  rmAA\ 
rience  or  convenience  may  *dictate,  whilst  the  principle  1- 
of  action  remains  unchanged,  and  similar  results  are  produced 
by  similar  means.  John  Bbowk  Emerson. 

At  April  term,  1844,  Emerson  brought  an  action  of  trespass 
on  the  case  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  against  Hogg  and  Delamater, 
for  an  infringement  on  his  patent-right.  As  one  of  the  points 
decided  by  the  court  was  whether  or  not  the  allegations  of  the 
declaration  corresponded  with  the  evidence  of  the  patent,  it  is 
thought  proper  to  insert  the  declaration.  It  was  as  follows, 
viz.: — 

*^  John  B.  Emerson,  a  citizen  of  the  State  of  New  York,  by 
Peter  Clark,  his  attorney,  complains  of  Peter  Hogg  and  Cor- 
nelius Delamater,  citizens  of  the  same  state,  defendants,  in 
custody,  &c.,  of  a  plea  of  trespass  on  the  case. 

^^For  that,  whereas  the  said  plaintiff  was  the  original 
inventor  of  a  certain  new  and  useful  improvement,  in  the 
letters-patent  hereinafter  mentioned  and  fully  described,  the 
same  being  a  certain  improvement  in  the  steam-engine,  and  in 
the  mode  of  propelling  therewith  either  vessels  on  the  water 
or  carriages  on  the  land,  which  was  not  known  or  used  before 
his  said  invention,  and  which  was  not,  at  the  time  of  his  appli- 
cation for  a  patent,  as  hereinafter  mentioned,  in  public  use  with 
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his  consent  or  allowance.  And  the  said  plaintiff  being  so  as 
aforesaid  the  inventor  thereof,  and  being  also  a  citizen  of  the 
United  States,  on  the  eighth  day  of  March,  one  thousand 
eight  hundred  and  thirty-four,  upon  due  application  therefor, 
did  obtain  certain  letters-patent  therefor,  in  due  form  of  law, 
under  the  seal  of  the  United  States,  signed  by  Andrew  Jack- 
son, then  President,  and  countersigned  by  Louis  McLane, 
then  Secretary  of  State,  bearing  date  the  day  and  year  afore- 
said, whereby  there  was  secured  to  him,  the  said  plaintiff,  his 
heirs,  executors,  administrators,  or  assigns,  for  the  term  of 
fourteen  years  from  and  after  the  date  of  the  said  patent,  the 
exclusive  right  and  liberty  of  making,  using,  and  vending  to 
others  to  be  used,  the  said  improvement,  as  by  the  said  letters- 
patent  in  court  to  be  produced  will  fully  appear.  And  the 
said  plaintiff  further  says,  that  the  said  defendants,  well  know- 
ing the  said  several  premises,  but  contriving,  and  wrongfully 
and  injuriously  intending  to  injure  the  plaintiff,  and  deprive 
him  of  the  profits,  benents,  and  advantages  which  he  might, 
and  otherwise  would,  have  derived  and  acquired  from  the 
making,  using,  and  vending  of  the  said  invention  or  improve- 
ment, after  the  making  and  issuing  of  the  said  letters-patent, 
♦4421  ^^^  within  the  term  of  fourteen  years  in  said  letters- 
-l  patent  mentioned,  to  wit,  on  the  *  first  day  of  January, 
eighteen  hundred  and  forty,  and  on  divers  other  days  and 
times  between  that  time  and  the  commencement  of  this  suit, 
at  the  city  of  New  York,  and  within  the  southern  district  of 
New  York,  wrongfully  and  unjustly,  without  the  leave  or 
license,  and  against  the  will,  of  the  plaintiff,  made  and  sold 
divers,  to  wit,  ten  machines  for  propelling  boats,  in  imitation 
of  the  said  invention  and  improvement,  or  a  part  of  the  said 
invention  or  improvement,  to  the  benefit,  use,  and  enjoyment 
whereof  the  said  plaintiff  was  and  is  entitled  as  aforesaid,  in 
violation  and  infringement  of  the  said  letters-patent,  and  of 
the  exclusive  right  and  privilege  to  which  the  plaintiff  was  and 
is  entitled  as  aforesaid,  and  contrary  to  the  form  of  the  stat- 
utes of  the  United  States  in  such  case  made  and  provided. 

^' And  the  said  plaintiff  further  says,  that  the  said  defend- 
ant, well  knowing  the  said  several  premises,  but  further  con- 
triving and  intending  as  aforesaid,  after  the  obtaining  of  the 
said  letters-patent  by  the  said  plaintiff  as  aforesaid,  and  within 
the  said  term  of  fourteen  years,  to  wit,  on  the  said  first  day  of 
January,  eighteen  hundred  and  forty,  and  at  divers  other 
times  between  that  day  and  the  commencement  of  this  suit, 
within  the  southern  district  of  New  York  aforesaid,  wrongfully 
and  unjustly,  without  the  leave  or  license,  and  against  the 
will,  of  the  plaintiff,  did  make  and  sell  divers,  to  wit,  ten 
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improved  machines  for  propelling  boats  or  vessels  upon  the 
water,  constructed  in  a  similar  form  and  acting  upon  the  same 
principle  as  the  said  machine  or  improvement,  to  the  benefit, 
use,  and  enjoyment  whereof  the  said  plaintiff  was  and  is 
entitled  by  his  said  letters-patent,  as  aforesaid,  in  violation 
and  infringement  of  the  exclusive  right  so  secured  to  the  said 
plaintiff  by  the  said  letters-patent  as  aforesaid,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

"  And  the  said  plaintiff  further  saj^s,  that  the  said  defend- 
ant, well  knowing  the  said  several  premises,  but  contriving 
and  intending  as  aforesaid,  after  the  obtaining  of  the  said 
letters-patent  by  the  said  plaintiff  as  aforesaid,  and  within  the 
said  term  of  fourteen  years,  to  wit,  on  the  said  first  day  of 
January,  eighteen  hundred  and  forty,  and  at  divers  other  times 
between  that  day  and  the  commencement  of  this  suit,  in  the 
southern  district  of  New  York  aforesaid,  wrongfully  and 
unjustly,  and  without  the  consent  or  allowance,  and  against 
the  will,  of  the  plaintiff,  did  imitate  in  part  and  make  a  cer- 
tain addition  to  the  said  invention  or  improvement,  to  the 
benefit,  use,  and  enjoyment  whereof  the  plaintiff  was  and  is 
entitled  as  aforesaid,  in  breach  of  the  said  letters-patent,  and 
in  violation  and  infringement  of  the  exclusive  right  and  r^AAQ 
privilege  so  secured  to  the  *said  plaintiff  as  aforesaid,  ^ 
and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

**  By  means  of  the  committing  of  which  said  several  griev- 
ances by  the  said  defendants  as  aforesaid,  the  said  plaintiff  is 
greatly  injured,  and  has  lost  and  been  deprived  of  divers  great 
gains  and  profits  which  he  might  and  otherwise  would  have 
derived  from  the  said  invention  and  improvement  in  the  said 
letteiii-patent  described  and  set  forth,  and  in  respect  whereof 
he  was  and  is  entitled  to  such  privileges  as  aforesaid,  and  was 
and  is  otherwise  damnified  to  the  damage  of  the  said  plaintiff 
of  ten  thousand  dollai-s,  and  therefore,'   &c. 

To  this  declaration,  the  defendants  pleaded  the  general 
issue,  and  filed  a  copy  of  the  special  matters  of  defence  to 
the  action. 

In  May,  1847,  the  cause  came  on  for  trial.  The  patent 
was  given  in  evidence,  when  the  counsel  for  the  defendants 
prayed  the  court  to  instruct  tlie  jury  that  the  patent,  thus 
produced  in  evidence  by  the  said  plaintiff,  was  void,  for  the 
reasons  following : — 

1.  That  the  claim  of  the  plaintiff,  as  set  forth  in  his  specifi- 
cation annexed  to  his  letters-patent,  embraces  the  entire  spiral 
paddle-wheel ;  the  claim  is,  therefore,  too  broad  upon  the  face 
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of  it,  and  the  letters-patent  are  void  upon  this  ground,  and 
the  defendants  are  entitled  to  a  verdict. 

2.  That  the  patent  is  void  upon  its  face,  for  this, — ^that, 
purporting  to  be  a  patent  for  an  improvement,  and  specifying 
that  the  invention  is  of  "an  inipnived  sjriral  paddle-wheel, 
differing  essentially  from  any  which  have  heretofore  been 
essayed,"  without  pointing  out  in  what  the  difference  consists, 
or  in  any  manner  whatever  indicating  the  improvement  by 
distinguishing  it  from  the  previously  essayed  spiral  paddle- 
wheels,  it  is  wanting  in  an  essential  prerequisite  to  the 
validity  of  letters-patent  for  an  improvement. 

3.  That  the  patent  is  void  upon  its  face,  for  this, — ^that  it 
embraces  several  distinct  and  separate  inventions,  as  improve- 
ments in  several  distinct  and  independent  machines  suscepti- 
ble of  independent  operation,  not  necessarily  connected  with 
each  other  in  producing  the  result  arrived  at  in  the  invention, 
and  the  subject-matter  of  separate  and  independent  inventions. 

4.  It  appears  in  evidence,  that  the  drawing  and  model  of  the 
paddle-wheel  of  plaintiff,  filed  and  deposited  originally  in  the 
paten t-ofiGice,  had  been  lost  by  the  destruction  of  that  office  in 
December,  1836,  and  that  in  restoring  the  record  of  the  patent, 
under  the  act  of  March,  1837,  the  plaintiff  sent  from  New 
Orleans  to  the  office  a  new  drawing,  to  be  filed  on  the  5th  of 
May,  1841,  together  with  a  court  copy  of  the  lettei-s-patent 
«4441  which  were  deposited  in  the  office.     The  drawing  was 

J  not  *8worn  to  by  the  plaintiff,  but  remained  in  the 
office  till  January,  1844,  when  it  was  delivered  to  an  agent  of 
the  plaintiff  and  sent  to  New  Orleans,  and  sworn  to  by  him, 
and  filed  in  the  department  on  the  12th  of  February,  1844. 
On  an  examination  subsequently  by  the  plaintiff,  it  was  dis- 
covered that  this  drawing  was  imperfectly  made,  and  there- 
upon a  second  drawing  was  procured  by  him,  which  he  claimed 
and  offered  to  prove  to  be  an  accurate  one,  and  was  sworn  to, 
and  filed  on  the  27th  of  March,  1844,  an  authenticated  copy 
of  which  was  offered  in  evidence  on  the  trial  by  the  plaintiff; 
which  was  objected  to  by  the  counsel  for  the  defendants,  but 
the  objection  was  overruled  and  the  evidence  admitted,  to 
which  an  exception  was  taken. 

5.  That  if  from  the  evidence  the  jury  are  satisfied  that  no 
propelling-wheels  were  made  by  the  defendants  between  the 
27th  of  March,  1844,  the  date  of  the  alleged  completion  of 
the  record  of  the  plaintiff's  patent,  under  the  act  of  March  8d, 
1837,  and  the  commencement  of  this  suit  in  April  following, 
that,  upon  this  ground,  the  defendants  are  entitled  to  a  verdict. 

The  court  charged,  in  respect  to  the  instructions  prayed  for> 
that  ^Hhe  claim  of  the  plaintiff  was  for  an  improvement  on 
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the  Spiral  paddle-wheel  or  propeller ;  that,  by  a  new  arrange- 
ment of  the  parts  of  the  wheel,  he  had  been  enabled  to  effect 
a  new  and  improved  application  and  use  of  the  same  in  the 
propulsion  of  vessels ;  that  the  ground  upon  which  the  claim 
is  grounded  was  this :  it  is  the  getting  rid  of  nearly  all  the 
resisting  surface  of  the  wheels  of  Stevens,  Smith,  and  others, 
by  placing  the  spiral  paddles  or  propelling  surfaces  on  the 
ends  of  arms,  instead  of  carrying  the  paddles  themselves  in  a 
continued  surface  to  the  hub  or  shaft.  It  is  claimed  that  a 
great  portion  of  the  old  blade  not  only  did  not  aid  in  the 
propulsion,  but  actually  impaired  its  efinciency,  and  also  that 
the  improved  wheel  is  made  stronger.  It  was  made  a  ques- 
tion on  the  former  tnal,  whether  the  plaintiff  did  not  claim, 
or  intend  to  claim,  the  entire  wheel.  But  we  understand  it  to 
be  for  an  improvement  upon  the  spiral  paddle-weeel,  claimed 
to  be  Bew  and  useful  in  the  arrangement  of  its  parts,  and  more 
effective,  by  fixing  the  spiral  paddles  upon  the  extremity  of 
arms,  at  a  distance  from  the  shaft." 

The  court  further  instructed  the  jury,  that  '*  the  description 
of  the  invention  was  suf&cient,  and  that  the  objection,  that 
the  parts  embraced  several  distinct  discoveries,  was  untenable.'* 

The  court  further  charged,  ^Uhat  the  damages  were  not 
necessarily  confined  to  the  making  of  the  wheels  between 
March,  1844,  when  the  drawings  were  restored  to  the  patent- 
office,  and  the  bringing  of  the  suit.  Such  a  limitation  rmAAei 
assumes  *that  there  can  be  no  infringement  of  the  ^ 
patent  after  the  destruction  of  the  records,  in  1836,  until  they 
are  restored  to  the  patent-office,  and  that,  during  the  interme- 
diate time  the  rights  of  patentees  would  be  violated  with 
impunity."     We  do  not  assent  to  this  view. 

In  the  first  place,  the  act  of  Congress  providing  for  the 
restoration  was  not  passed  till  3d  March,  1837 ;  and,  in  the 
second  place,  in  addition  to  this,  a  considerable  time  must 
necessarily  elapse  before  the  act  would  be  generally  known, 
and  then  a  still  further  period,  before  copies  of  the  drawings 
and  models  could  be  procured.  Patentees  are  not  responsible 
for  the  fire,  nor  did  it  work  a  forfeiture  of  their  rights. 

The  ground  for  the  restriction  claimed  is,  that  the  commu- 
nity have  no  means  of  ascertaining,  but  by  a  resort  to  the 
records  of  the  patent-office,  whether  the  construction  of  a 
particular  machine  or  instrument  would  be  a  violation  of  the 
rights  of  others,  and  the  infringement  might  be  innocently 
committed. 

But  if  the  embarrassment  happened  without  the  fault  of 
the  patentee,  he  is  not  responsible  for  it ;  nor  is  the  reason 
applicable  to  the  case  of  a  patent  that  has  been  published,  and 
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the  invention  known  to  the  public.  The  specification  in  this 
case  had  been  published.  It  is  true,  if  it  did  not  sufl&ciently 
describe  the  impmvement  without  the  aid  of  the  drawing,  this 
fact  would  not  help  the  plaintiff.  If  there  had  been  unreasona- 
ble delay  and  neglect  in  restoring  the  records,  and  in  the  mean 
time  a  defendant  had  innocently  made  the  patented  article,  a 
fair  ground  would  be  laid  for  a  mitigation  of  the  rule  of 
damages,  if  not  for  the  withholding  them  altogether ;  and  the 
court  left  the  question  of  fact  as  to  reasonable  diligence  of 
the  patentee  or  not  in  this  respect,  and  also  all  questions  of 
fact  involved  in  the  points  of  the  case  for  the  defendants,  to 
the  jury. 

The  counsel  for  the  defendants  excepted  to  each  and  every 
part  of  the  charge  of  the  court,  so  far  as  said  charge  did  not 
adopt  the  prayer  on  the  part  of  the  defendants. 

The  verdict  of  the  jury  was,  that  the  said  Peter  Hogg  and 
Cornelius  Delamater,  the  defendants,  are  guilty  of  the  premises 
within  laid  to  their  charge,  in  manner  and  form  as  the  said 
John  B.  Emerson  hath  within  complained  against  them,  and 
they  assess  the  damages  of  the  said  plaintiff,  on  occasion 
thereof,  over  and  above  his  costs  and  charges  by  him  about 
this  suit  in  this  behalf  expended,  at  one  thousand  five  hundred 
dollars,  and  for  those  costs  and  charges  at  six  cents. 

The  judgment  of  the  court  was,  that  the  said  John  B. 
Emerson  do  recover  against  the  said  Peter  Hogg  and  Corne- 
*44f)1  ^^^^  Delamater  his  damages,  costs,  and  charges  in  form 
-'  aforesaid  *by  the  jurors  aforesaid  assessed,  and  also 
three  hundred  and  twenty-four  dollars  and  fifteen  cents,  for 
his  said  costs  and  charges  by  the  said  court  now  here  adjudged 
of  increase  to  the  said  John  B.  Emerson,  and  with  his  assent; 
which  said  damages,  costs,  and  charges,  in  the  whole,  amount 
to  one  thousand  eight  hundred  and  twenty-four  dollars  and 
fifteen  cents. 

The  cause  was  argued  in  this  .court,  in  printed  arguments, 
by  Mr,  Upton  and  Mr.  John  0.  Sargent^  for  the  plaintiffs  in 
error,  and  Mr.  Morton  and  Mr.  Gutting^  for  the  defendant  in 
error.  The  arguments  were  too  voluminous  to  be  reported  in 
cxtenso^  and  it  is  not  possible,  therefore,  to  give  more  than 
extracts  from  each. 

The  counsel  for  the  plaintiffs  in  error  assigned  as  errors  the 
following  points : 

I.  The  defendant  in  error  has  no  patent  for  an  improved 
spiral  paddle-wheel. 

II.  If  the  defendant's  patent  is  for  the  combination  of  in* 
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straments  described  in  the  specification,  there  is  no  pretence 
that  the  combination  has  been  infringed ;  if  for  several  sepa- 
rate improved  machines,  it  cannot  be  supported  in  law. 

III.  Defendant's  patent  is  void  for  too  broad  a  claim,  and 
for  not  distinguishing  his  alleged  improvement  from  other 
inventions,  nor  particularly  specifying,  as  the  statute  requires, 
the  particular  improvement  which  he  claims  as  his  own  inven- 
tion or  discovery.  The  case  exhibits  an  improvement  as  the 
invention,  and  the  claim  is  for  the  whole  machine. 

IV.  The  drawing  filed  March  27th,  1844,  was  not  legal  evi- 
dence of  defendant's  patented  invention,  because  there  was  a 
drawing  filed  by  the  patentee  on  the  12th  of  February  pre- 
vious, which  was,  by  the  second  section  of  the  act  of  1837, 
with  his  letters-patent,  the  only  legal  evidence  of  his  inven- 
tion, aspatentedj  that  could  be  offered  in  any  judicial  court 
of  the  United  States. 

V. — 1.  The  patentee,  after  an  alleged  correction  of  the 
record  of  his  letters-patent,  by  filing  the  second  drawing, 
could  not,  in  law,  avail  himself  of  that  alleged  correction  to 
cover  by  it  alleged  causes  of  action  previously  accruing;  and 
in  the  absence  of  proof  of  any  subsequent  infringements,  the 
plaintiffs  here  were  entitled  to  a  verdict  below. 

2.  Nor  was  he  entitled  to  recover  damages  for  any  alleged 
infringement  prior  to  the  alleged  completion  of  his  record  by 
the  filing  of  the  corrected  drawing  ot  27th  March,  1844. 

VI.  What  was  reasonable  time  in  this  case  for  the  restora- 
tion of  defendant's   patent  to   the   ofiice,  if  not  ex-  rmAAn 
pressly  fixed  *by  statute  (act  of  1837,  sec.  2),  was  *■ 
exclusively  a  question  of  law. 

Mr.  Upton^  for  plaintiffs  in  error. 

I.  This  action  was  brought  to  recover  damages  from  the 
defendants  below,  for  their  asserted  infringement  of  an  alleged 
patent  of  the  plaintiff  for  an  *'  improved  spiral  paddle-wheel;" 
and  the  first  question  to  which  the  attention  of  the  court  is 
requested  is  one  which  is  presented  upon  the  face  of  the 
letters-patent,  which  constitute  the  basis  of  the  action,  and 
which  are  incorporated  into  the  bill  of  exceptions ;  it  is  this: 
— Has  the  defendant  in  error  any  such  patent  ? 

If  it  be  manifest  to  this  court,  upon  an  inspection  of  the 
record  and  an  examination  of  the  letters-patent,  that  he  has 
no  grant,  as  patentee,  of  ^'an  improved  spiral  paddle-wheel,'* 
then  it  is  submitted,  that  there  is  no  escape  from  the  necessity 
of  reversing  tiie  judgment  which  has  been  rendered,  award- 
ing him  damages  for  the  invasion  of  such  a  grant.  This 
necessity  is  in  no  manner  affected,  though  it  appear  that  ine 
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objection  was  not  taken  in  the  court  below,  either  at  the  trial 
or  upon  a  motion  in  arrest  of  judgment.  It  is  sufficient  if 
the  defect  be  manifest  upon  the  record ;  for  it  would  be  mon- 
strous to  contend  that  this  court  is  powerless,  in  any  case,  to 
reverse  the  judgment,  when  it  appears  upon  the  record  before 
them  that  the  very  foundation  of  the  judgment  is  so  incurably 
and  fatally  defective  as  to  have  been  completely  beyond  the 
remedy  of  the  party,  though  the  objection  were  taken  at  the 
earliest  stage  of  the  proceedings.  Authority  can  scarcely  be 
necessary  to  sustain  this  position.  But  this  court  has  decided, 
in  the  case  of  Slacum  v.  Pameroy^  6  Cranch,  221,  that  it  is  not 
too  late  to  allege  as  error  in  the  Supreme  Court  a  defect  which 
ought  to  have  prevented  the  rendition  of  the  judgment  in 
the  court  below.  "Had  this  error,"  say  the  court,  "been 
moved  in  arrest  of  judgment,  it  is  presumable  that  the  judg- 
ment would  have  been  arrested;"  and  "there  can  be  no 
doubt,  that  any  thing  appearing  upon  the  record  which  would 
have  been  fatal  upon  a  motion  in  arrest  of  judgment  is 
equally  fatal  upon  a  writ  of  error."  So  also  Garland  v.  Davis^ 
4  How.,  131. 

By  the  bill  of  exceptions  it  appears,  that,  upon  the  intro- 
duction in  evidence  of  the  letters-patent  by  the  plaintiff,  "  the 
counsel  for  the  defendants  did  insist  before  the  said  Circuit 
Court,  on  behalf  of  said  defendants,  that  the  said  letters- 
patent  so  produced  and  given  in  evidence  on  the  part  of  the 
said  plaintiff,  as  aforesaid,  were  wholly  insufficient  as  the  basis 
of  the  aforesaid  action  and  claim  upon  the  said  defendants.'' 
Now,  by  reference  to  the  letters-patent  (page  7  of  the  record), 
mAAQi  ^^^  *court  will  perceive  that  the  grant  to  the  patentee, 
J  upon  the  face  of  the  letters,  is  for  "  an  improvement  in 
the  steam-engine,"  and  for  that  alone ;  that  it  was  for  that 
alone  that  he  solicited  a  patent  by  petition ;  that  it  was  of 
that  improvement  only  that  he  made  oath  that  he  was  the 
original  and  first  inventor.  Such  is  the  grant,  and  so  it  is 
recorded ;  and  the  public  would  seek  in  vain  upon  the  records 
of  the  patent-office  for  a  patent  to  the  plaintiff  below  for  "an 
improved  spiral  paddle-wheel." 

It  will  not  be  contended  that  the  letters,  standing  alone, 
confer  any  title  to  such  an  invention.  But  it  may  be  said, 
that,  inasmuch  as  the  patentee  has  described  a  paddle-wheel, 
and  also  an  improved  method  of  causing  a  capstan  to  revolve 
upon  the  deck  of  a  vessel,  as  well  as  his  improvement  in  the 
steam-engine,  and  claimed  these,  as  well  as  his  steam-engine, 
in  his  schedule  annexed  to  the  letters-patent,  the  grant  must 
be  construed  to  cover  the  paddle-wheel  and  the  capstan,  as 
well  as  the  steam-engine,  though  it  be  in  express  terms  for 
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the  steam-engine  only,  though  it  was  for  that  alone  that  he 
solicited  a  patent,  and  it  was  that  alone  that  he  made  oath  he 
had  invented.  Were  this  doctrine  maintainable,  it  is  obvious 
that  it  would  be  wholly  subversive  of  the  policy  of  the  law, 
which  looks  as  well  to  the  protection  of  the  public  as  it  does 
to  the  encouragement  of  inventors.  That  the  schedule  an- 
nexed to  letters-patent  forms  a  part  of  the  patent,  and  that 
they  are  to  be  construed  together,  is  undoubtedly  well  estab- 
lished. This  is  the  Eiiglish  doctrine,  as  well  as  that  of  our 
own  courts ;  and,  by  a  careful  investigation  of  the  authorities, 
it  will  be  perceived  that  Mr.  Phillips,  in  his  elementary  work 
(pp.  224  et  seq,'),  is  mistaken  in  supposing  that  there  is  any 
conflict  between  them. 

By  these  authorities  it  is  decided,  that  the  title  of  the  in- 
vention, as  contained  in  the  patent,  may  be  explained  by  its 
description  in  the  specification,  whenever  such  title  is  general, 
ambiguous,  or  uncertain  ;  and  the  patent  will  be  sustained  in 
all  cases,  unless  the  patent  indicate  one  invention,  and  the 
specification  describe  another  and  difi:erent  invention.  Amer- 
ican  authorities.  Phill.  Pat.,  224,  and  cases  cited  i  Sullivan  v. 
Redfield,  Paine,  442 ;  Shaw  v.  Cooper,  7  Pet.,  292,  315 ;  Evans 
V.  Uhambers,  2  Wash.  C.  C,  125 ;  Barrett  v.  Hall,  1  Mason, 
476;  Whittemore  w.CiUter,  1  Gall.,  437;  Evans  v.  Eaton,  Pet. 
C.  C.,  341.  English  authorities. — Gods.  Pat.,  108,  113,  and 
cases ;  Neilson  v.  Harford,  Webst.  Pat.  Gas.,  312,  and  arg. ;  Rex 
V.  Wheeler,  2  Barn.  &  Aid.,  360;  S.  0.,  3  Meriv.,  629;  Glegg's 
Patent,  Webst.  Pat.  Gas.,  117 ;  Russell  v.  Cowley,  Id.,  470 ; 
Househill  V.  Neilson,  Id.,  679. 

When  Mr.  Phillips  says  (Phillips  on  Patents,  225),  that 
any  defect  in  the  title  may  be  remedied  by  the  specification, 
what  *he  means  is  apparent  by  reference  to  the  cases  r«44n 
which  he  cites.  The  description  comes  in  aid  of  a  *■ 
defective  title,  but  never  can  create  a  new  title,  by  adding  to 
the  grant.  There  must  be  such  a  conformity  between  the 
title  and  the  specification  as  that  the  former  shall  give  some 
idea  of  the  latter.  It  is  the  description  of  the  thing  patented 
"  which  is  made  part  of  these  presents,"  not  a  description  of 
something  else,  of  which  the  title  of  the  grant  gives  no  idea. 

Thus  reads  the  patent  itself.  After  reciting  that  John  Brown 
Emerson  had  by  petition  solicited  a  patent  for  an  improvement 
in  the  steam-engine,  had  made  oath  that  he  was  the  fii'st  and 
original  inventor  of  said  improvement,  and  paid  the  fee  of 
thirty  dollars  into  the  treasury,  it  grants  to  him  the  exclusive 
right,  &c.,  in  the  said  improvement,  '^  a  description  whereof  is 
given  in  the  words  of  the  said  John  Brown  Emerson  himself, 
in  the  schedule  hereunto  annexed,  and  is  made  a  part  of  these 
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presents."  Then  follows  the  caption  of  the  schedule,  thus: — 
"  The  schedule  referred  to  in  these  letters-patent,  and  making 
part  of  the  same,  containing  a  description  in  the  words  of  the 
said  John  Brown  Emereon  himself  of  his  improvement  in  the 
steam-engine." 

No  reported  authority  can  be  found  in  the  remotest  degree 
sustaining  the  proposition,  that  a  description  and  claim  of  any 
thing  contained  in  a  specification  are  covered  by  the  grant, 
though  the  grant  make  no  reference  to  it,  and  the  title  is  so 
entirelydistinct  from  it  as  to  suggest  no  idea  of  the  thing 
described.  Were  this  proposition  tenable,  then  were  we  to 
strike  out  from  this  patentee's  specification  every  word  de- 
scriptive of  his  improvement  in  the  steam-engine,  leaving 
nothing  but  the  comparatively  few  words  descriptive  of  the 
spiral  paddle-wheel  and  the  improved  capstan,  the  grant  for 
tfie  improvement  in  the  steam-engine  must  be  construed  as  a 
grant  for  an  improved  spiral  paddle-wheel  and  an  improved 
capstan.  Now,  would  it  not  be  monstrous  to  contend  that  an 
instrument  of  so  solemn  a  character  as  a  government  grant  of 
letters-patent  is  to  be  added  to  and  enlarged  hy  construction  ? 

The  doctrine  as  settled,  upon  every  principle  of  construc- 
tion, is  the  true  doctrine ; — that  the  description  of  the  thing 
patented,  contained  in  the  schedule  annexed  to  the  patent, 
constitutes  a  part  of  the  patent,  and  may  be  and  should  be 
resorted  to,  in  construing  the  patent,  to  control  the  gene- 
rality of  the  title  and  to  explain  or  elucidate  ambiguities  or 
uncertainties ;  but  that  a  description  of  a  thing  not  indicated 
by  the  patent,  not  even  remotely  suggested  by  the  grant  or 
the  title,  can  never  be  construed  with  the  patent  for  the  pur- 
pose of  adding  to  or  enlarging  the  terms  of  the  grant. 
*4'^01  *'rhat  this  doctrine  may  be  made  more  obvious  and 
J  conclusive, — if  it  be  possible  or  desirable, — the  court 
is  referred  to  the  provisions  of  the  statute  under  which  the 
letters-patent  in  this  case  issued. 

The  inventor  is  required  to  present  his  petition  soliciting  the 
patent,  and  to  make  oath  that  he  is  the  inventor.  The  statute 
further  requires  that  the  letters-patent  shall  recite  the  allega- 
tions and  suggestions  of  the  petition,  and  give  a  short  descrip- 
tion of  the  invention.  This  requisition  was  obviously  for  the 
twofold  purpose,  1st,  that  it  might  appear  that  the  proper  pre- 
liminary steps  had  been  taken  by  tlie  applicant,  of  which  the 
recital  in  the  letters  was  proof;  and,  2d,  that  it  might,  on  their 
face,  be  seen  what  was  the  nature  and  character  of  the  grant. 
(Act  of  1793,  §§  1,  3.)  Now,  did  tliis  patentee  present  his 
petition,  soliciting  a  patent  tor  an  improved  spiral  paddle- 
wheel,  and  make  oath  that  he  was  the  inventor  of  that 
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improvement?  If  it  be  answered  that  he  did,  then  the  posi- 
tive requisition  of  the  statute  is  not  complied  with,  for  the 
patent  recites  the  allegations  and  suggestions  of  no  such 
petition,  and  gives  a  short  description  of  no  such  invention  ; 
and  for  this  reason  the  patent  would  be  absolutely  void. 

This  is  well  established  in  the  following  cases : — Evans  v 
Eaton^  Pet.  C.  C,  340 ;  Kneiss  v.  Schuylkill  Bank^  4  Wash. 
C.  C,  9 ;  Cutting  et  al,  v.  Myers^  Id.,  220 ;  Evans  v.  Chambers^ 
2  Id.,  125. 

If  the  letters-patent  do  recite  the  allegations  and  sugges- 
tions of  the  petition,  then  the  patentee  did  not  solicit  a  patent 
for  "an  improved  spiral  paddle-wheel"  or  an  "improved 
capstan ; "  he  did  not  make  oath  that  he  had  invented  these 
improvements,  and  hence  the  letters  contain  no  description 
whatever  of  these  improvements,  and  confer  no  grant  of  an 
exclusive  right  in  them  upon  the  patentee. 

(The  counsel  then  quoted  largely  from  the  opinion  of  Judge 
Washington  in  Evans  v.  Eat<yn^  Pet.  C.  C,  340.) 

II.  At  the  trial,  the  defendants'  counsel  requested  the  court 
to  instruct  the  jury,  "  that  the  patent  of  the  plaintiff  was  void 
upon  its  face,  for  this, — that  it  embraces  several  distinct  and 
separate  inventions,  as  improvements  in  several  distinct  and 
separate  machines  susceptible  of  independent  operation,  and 
not  necessarily  connected  with  each  other  in  producing  the 
result  aimed  at  in  the  invention,  and  the  subject-matter  of 
separate  and  distinct  patents."  The  court  charged  the  jury, 
that  "  the  objection  that  the  patent  embraced  several  distinct 
discoveries  is  untenable."  In  this  it  is  respectfully  submitted 
that  the  court  below  erred. 

(The  counsel  here  cited  and  commented  on  Phill.  r«4c-i 
Pat.     *"It  is  well  settled,  that  two  or  more  distinct  *- 
machines,   capable    of    independent    operations,   cannot    be 
united  in  one  patent."     3  Wheat.,  464;  1  Mason,  447;  2  Id., 
112 ;  1  Story,  290.) 

III.  At  the  trial  of  this  case,  the  counsel  for  the  defendants 
requested  the  court  to  instruct  the  jury,  "that  the  claim  of 
the  plaintiff,  as  set  forth  in  his  specification  annexed  to  his 
letters-patent,  embraces  the  entire  spiral  paddle-wheel;  the 
claim  is,  therefore,  too  broad  upon  the  face  of  it,  and  the 
lettei-s-patent  are  void  upon  this  ground."  Upon  this  point 
the  court  charged  the  jury  as  follows : — "  It  was  made  a  ques- 
tion on  the  former  trial,  whether  the  plaintiff  did  not  claim 
the  entire  wheel ;  but  we  understand  it  to  be  for  an  improve- 
ment upon  the  spiral  paddle-wheel,  claimed  to  be  new  and 
useful  in  the  arrangement  of  its  parts,  and  more'  effective,  by 
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fixing  the  spiral  paddles  upon  the  extremity  of  arms,  at  a 
distance  from  the  shaft/' 

IV.  At  the  trial,  the  counsel  for  the  defendants  also  re- 
quested the  court  to  instruct  the  jury,  "that  the  patent  is 
void  upon  its  face  for  this, — that,  purporting  to  be  a  patent 
for  an  improvement,  and  specifying  that  the  invention  is  of 
an  improved  spiral  paddle-wheel,  '  differing  essentially  from 
any  that  have  heretofore  been  essayed,'  without  pointing  out 
in  what  the  difference  consists,  or  in  any  manner  whatever 
indicating  the  improvement  by  distinguishing  it  from  the  pre- 
viously essayed  spiral  paddle-wheels,  it  is  wanting  in  an  essen- 
tial prerequisite  to  the  validity  of  letters-patent  for  an 
improvement."  Upon  this  point  the  court  charged  the  jury 
as  follows : — ^that  "  the  claim  of  tlie  plaintiff  was  for  an  im- 
provement on  the  spiral  paddle-wheel  or  propeller, — ^that,  by 
a  new  arrangement  of  the  parts  of  the  wheel,  he  has  been 
enabled  to  effect  a  new  and  improvised  application  and  use  of 
the  same  in  the  propulsion  of  vessels.  That  the  ground  upon 
which  the  claim  is  founded  is  this :  it  is  the  getting  rid  of 
nearly  all  the  resisting  surface  of  the  wheels  of  Stevens, 
Smith,  and  others,  by  placing  the  spiral  paddles  or  propelling 
surfaces  on  the  ends  of  arms,  instead  of  carrying  the  paddles 
themselves  in  a  continued  surface  to  the  hub  or  shaft.  It  is 
claimed  that  a  great  portion  of  the  old  blade  not  only  did  not 
aid  in  the  propulsion,  but  actually  impaired  its  efficiency,  and 
also  that  the  improved  wheel  is  much  stronger."  And  the 
court  further  charged  the  jury,  that  "  the  description  of  the 
invention  was  sufficient." 

Upon  these  two  points,  it  is  submitted  that  the  court  below 
erred.  They  are  so  connected,  by  reason  of  the  peculiar  cir- 
cumstances of  the  case,  that  they  will  be  presented  and  con- 
sidered together,  though  they  are  distinct  grounds  of  objection 
to  the  patent. 

*(The  counsel  then  contended  that  the  specification 
ought  to  be  construed  by  itself,  and  be  so  clear  as  to  be 
understood  without  resorting  to  evidence  or  any  other  source 
of  information,  and  cited : — English  authorities. — McFarlane 
V.  Price^  1  Stark.,  199 ;  In  re  Nickels^  Hindm.  Pat.,  186 ; 
SiU  V.  ThompaoTiy  3  Meriv.,  622;  S.  C,  8  Taunt.,  325.  Ameri- 
can authorities. — Dixon  v.  Moyer^  4  Wash.  C.  C,  69 ;  Evans  v. 
Settick^  3  Id.,  425 ;  Lowell  v.  Lewis^  1  Mason,  189 ;  Ames  v. 
Howard^  1  Sunui.,  482}. 

This  leads  to  the  principle  in  the  law  of  patents  involved  in 
the  fourth  point.     It  is  the  positive  requisition  of  the  statute, 
and  has  been  repeatedly  considered  and  passed  upon  by  the 
federal  judicial  tribunals. 
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Before  an  inventor  shall  reoeive  a  patent,  he  is  required^ 
^^in  case  of  any  machine,  fully  to  explain  the  principle  and 
the  several  moaes  in  which  he  has  contemplated  the  applica- 
tion of  that  principle  or  character,  by  which  it  may  be  distin- 
guished from  other  inventions,  and  shall  particularly  specify 
and  point  out  the  particular  improvement  or  combination 
which  he  claims  as  his  own  invention  or  discovery."  The 
requisition  of  the  English  law  is  similar  in  this  respect. 

Now,  before  proceeding  to  consider  whether  the  patentee, 
in  this  case,  has  complied  with  this  positive  and  salutary 
requisition  of  the  law,  the  attention  of  the  court  is  requested 
to  the  reported  cases  in  which  the  requisition  has  received 
judicial  construction. 

By  a  careful  examination  of  these  authorities,  it  will  be 
found  established,  that,  where  a  patent  is  taken  out  for  an 
improvement,  the  specification  must  describe  what  the  im- 
provement is,  and  the  patent  be  limited  to  such  improve- 
ment; if  the  patent  includes  the  whole  machinery,  it  includes 
more  than  the  patentee  invented,  and  is  therefore  void ; — that 
if  the  patent  be  for  an  improvement  in  an  existing  machine, 
the  patentee  must,  in  his  specification,  distinguish  the  new 
from  the  old,  and  confine  his  patent  to  such  parts  only  as  are 
new,  and  if  both  be  mixed  up  together,  and  a  patent  is  taken 
for  the  whole,  it  is  void ;  that,  however  the  authorities  may 
apparently  vary  in  pointing  out  the  particular  manner  in  which 
the  patentee  must  specify  his  improvement,  and  distinguish 
what  he  claims  as  new  and  his  invention  from  what  was  old 
and  before  known,  yet  that  thej*^  are  in  perfect  harmony  in 
deciding  that  he  must  do  this  in  some  manner,  and  upon  the 
face  of  the  specification.  American  authorities. — Evan%  v. 
Eaton,  3  Wheat.,  464;  Woodcock  v.  Parker,  1  Gall.,  438; 
Whittemore  v.  Cutter,  1  Id.,  478;  Odiomew.  Winkley,2  Id., 
51 ;  Lowell  v.  Lewis,  1  Mason,  182 ;  *  Barrett  v.  Hall,  1  r*4co 
Id.,  447 ;  Sullivan  v.  Redfield,  Paine  R.,  441 ;  Evans  v.  '■ 
Eaton,  7  Wheat.,  408 ;  Dixon  v.  Moyer,  4  Wash.  C.  C,  69 ; 
Isaacs  V.  Cooper,  4  Id.,  261 ;  Cross  v.  Huntly,  13  Wend.  (N. 
Y.),  386 ;  Head  v.  Stevens,  19  Id.,  411 ;  Ames  v.  Howard,  1 
Sumn.,  482;  Kneiss  v.  Schuylkill  Bank,  4  Wash.  C.  C,  9; 
Morris  v.  Jenkins  et  al.,  3  McLean,  260 ;  Peterson  v.  Woodier, 
Id.,  248.  English  cases. — McFarlane  v.  Price,  1  Stark.,  199; 
Williams  v.  Brodie,  Dav.  Pat.  Cas.,  96,  97  ;  Manton  v.  Ma7ito7i, 
Id.,  349 ;  Hill  v.  Thompson,  8  Taunt.,  326 ;  Minter  v.  Welli*,  1 
Webst.  Pat.  Cas.,  180 ;  Rex  v.  Nickels,  Hindm.  Pat.,  186. 

Now  apply  the  rule  of  law,  as  prescribed  by  the  statute  and 
construed  by  these  authorities,  to  the  patent  in  this  case. 
Admit  that  rule,  as  most  liberally  statecl,  in  any  reported  de- 
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cision,  and  the  counsel  respecfully  asks,  in  what  manner,  upon 
the  face  of  the  patentee's  specification,  has  he  distinguished 
that  which  he  claims  as  new,  and  his  invention,  from  what  was 
old  and  before  known,  or  pointed  out  in  what  his  improve- 
ment consists  ?  It  is  most  confidently  answered,  that  he  has 
done  this  in  no  manner  whatever,  neither  expressly  nor  by 
implication,  nor  by  any  reference,  and  it  is  not  in  the  wit  of 
man  to  determine,  upon  the  face  of  the  specification,  what  the 
improvement  is  which  the  patentee  claims  or  intended  to  claim. 
The  court  below,  in  their  construction  of  the  claim,  in  charg- 
ing the  jury,  say,  that  the  improvement  consist  "  in  a  new 
arrangement  of  the  parts."  Does  this  appear,  either  in  terms, 
or  even  impliedly,  upon  the  face  of  the  description  ?  So  far 
from  this,  the  last  words  of  the  patentee,  in  his  description, 
are,  that  the  "shape"  of  the  thing  is  the  "only  point  of  im- 
portance." The  court  further  say,  that  this  new  arrangement 
of  the  parts  consists  in  "  getting  rid  of  nearly  all  the  resisting 
surface  of  the  wheel  of  Stevens,  Smith,  and  others,  by  placing 
the  spiral  paddles  or  propelling  surfaces  on  the  end  of  arms, 
instead  of  carrying  the  paddles  themselves  in  i\  continued 
surface  to  the  hub  or  shaft." 

Where,  upon  the  face  of  the  description,  is  there  any  men- 
tion made  of  Stevens's,  Smith's,  or  of  any  previously  invented 
wheel,  save  in  the  general  declaration  by  the  patentee,  that 
his  improved  wheel  "  differs  essentially  from  any  which  have 
been  heretofore  essayed," — a  declaration  which  the  court,  in 
the  case  of  Barrett  v.  Hall^  above  cited,  declare  to  be  "no 
specification  at  all  ?  "  And  where,  upon  the  face  of  the  specifi- 
cation, is  there  the  most  remote  allusion  to  the  "  getting  rid  of 
resisting  surface  ?  " 

*4/Ul  ^'  ^^  ^^®  ^^^^  ^^  ^^^  case,  "  it  appeared  in  evidence 
J  that  the  *drawing  and  model  of  the  paddle-wheel 
of  the  plaintiff,  filed  and  deposited  originally  in  the  patent- 
oflBce,  had  been  lost  by  the  destruction  oi  that  office  in  Decem- 
ber, 1836,  and  that,  in  restoring  the  record  of  the  patent, 
under  the  act  of  March,  1837,  the  plaintiff  sent  from  New 
Orleans  to  the  office  a  new  drawing,  to  be  filed  on  the  5th  of 
May,  1841,  together  with  a  court  copy  of  the  letters-pat<».nt, 
which  were  deposited  in  the  office.  The  drawing  was  not 
sworn  to  by  the  plaintiff,  but  remained  in  the  office  until 
January,  1844,  when  it  was  delivered  to  an  agent  of  the  plain- 
tiff, and  sent  to  New  Orleans,  and  sworn  to  by  him,  and  filed 
in  the  department  on  the  12th  day  of  February,  1844.  On  an 
examination,  subsequently,  by  the  plaintiff,  it  was  discovered 
that  this  drawing  was  imperfectly  made,  and  thereupon  a 
second  drawing  was  procured  by  him,  which  he  claimed  and 
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offered  to  prove  to  be  an  accurate  one,  and  was  sworn  to  and 
filed  on  the  27th  day  of  March,  1844,  an  authenticated  copy  of 
which  was  offered  in  evidence  on  the  trial  by  the  plaintiff, 
which  was  objected  to  by  the  counsel  for  the  defendants ;  but 
the  objection  was  overruled,  and  the  evidence  admitted,  to 
which  an  exception  was  taken." 

It  is  contended,  that  the  Circuit  Court  erred  in  admitting 
ill  evidence  the  second  drawing  of  March  27th,  1844,  and  in 
support  of  this  position,  the  following  considerations  are 
respectfully  submitted : 

(The  counsel  then  urged, — 

That  the  patentee  had  exhausted  his  privilege,  when  he 
swore  to  the  first  drawing. 

That  if  allowed  to  file  more  than  one,  he  might  continue  to 
file  them  down  to  the  day  of  trial. 

That  the  first  drawing  became,  by  the  statute,  prima  facie 
evidence  of  the  invention,  and  there  could  not  be  two  such. 

That  if  this  patentee  had  procured  a  re-issue  of  his  patent, 
under  the  third  section  of  the  act  of  1837,  he  would  not  have 
been  entitled  to  the  privilege  which  he  now  claims,  and  it  is 
unreasonable  to  suppose  tiiat  Congress  intended  to  give 
greater  privileges  under  one  section  than  another.) 

VI.  At  the  trial  of  this  case,  the  counsel  for  the  defendants 
requested  the  court  to  instruct  the  jury  as  follows, — "that  if, 
from  the  evidence,  the  jury  are  satisfied  that  no  propelling- 
wheels  were  made  by  the  defendants  between  the  27th  of 
March,  1844, — the  date  of  the  alleged  completion  of  the  rec- 
ord of  the  plaintiff's  patent,  under  the  act  of  March  8d,  1837, 
— and  the  commencement  of  this  suit  in  April  following,  that, 
upon  this  ground,  the  defendants  are  entitled  to  a  verdict." 

The  court  refused  to  grant  this  prayer,  and  left  it,  as  a 
question  of  fact,  for  the  jury  to  say,  whether  there  had  r^^cc 
or  had  *not  been  unreasonable  delay  on  the  part  of  the  '- 
j)atentee  in  restoring  the  record.  Now,  was  this  a  question  of 
fact  ?  It  is  submitted,  that  it  was  not,  but  that,  under  the 
circumstances,  it  was  a  question  of  law,  to  be  passed  upon  by 
the  court. 

The  record  shows,  that,  from  the  burning  of  the  patent- 
office,  in  December,  1836,  up  to  the  month  of  May,  1841,  no 
step  whatever  was  taken  by  the  patentee  to  restore  the  record 
of  his  patent,  and  that  he  then  delayed  to  complete  the  record 
until  the  month  of  February,  1844.  Of  coarse,  there  could 
have  been  no  dispute  as  to  the  fact  in  connection  with  tlie 
question  of  reasonable  or  unreasonable  diligence.  Now,  the 
authorities  are  clear  in  establusliing  this  doctrine, — tliat,  when 
there  is  no  dispute  as  to  the  tacts,  the  questions  of  reasonable 
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or  unreasonable  time,  or  delay,  or  diligence,  are  questions  of 
law  for  the  court,  and  not  of  fact  for  the  jury.  The  following 
cases  are  referred  to : — Sllis  v.  Paige^  1  Pick.  (Mass.),  48 ; 
S.  C,  2  Id.,  71,  77,  n. ;  Oilbert  v.  Moody,  17  Wend.  (N.  T.), 
354 ;  Reynolds  v.  Ocean  Ins,  Co.^  22  Pick.  (Mass.),  191 ;  Liv- 
ingston ^  Oilchrist  V.  Maryland  Ins.  Co.,  7  Cranch,  606. 

And  now  as  to  the  charge  of  the  court,  that  "  the  damages 
were  not  necessarily  conhned  to  the  making  of  the  wheels 
between  March,  1844,  when  the  drawings  were  restored  to  the 
patent-office,  and  the  bringing  of  this  suit.  Is  not  this  error  ? 
Why  was  the  drawing  of  March  27th,  1844,  filed  in  the  patent- 
office  ?  For  the  reason  only,  as  avowed,  that  the  drawing  of 
February  preceding  was  incorrect  and  defective.  For  the  rea- 
son only,  that  the  public  had  no  notice,  or,  what  is  still  worse, 
that  the  public  had  an  imperfect  and  deceptive  information, 
by  the  first  drawing  of  the  particulars  of  the  patentee's  inven- 
tion. Would  it  not  be  monstrous  to  allow  a  patentee  to 
recover  damages  for  an  alleged  infringement  made  at  a  time 
when,  by  his  solemn  oath,  he  declares  that  the  defendant  was  not 
notified  of  the  character  of  his  invention  ? — ^nay,  more,  when 
he  swears,  that,  at  the  time  of  the  alleged  infringement,  the 
only  recorded  notice  of  his  invention,  sworn  to  by  himself,  was 
imperfect,  incorrect,  and  insufficient? 

But  by  an  examination  of  the  grounds  upon  which  the  court 
rest  their  decision  upon  this  question,  it  will  be  seen  in  what 
manner  the  error  has  arisen.  The  court  say,  the  limitation 
contended  for  by  the  defendants  ^^  assumes  that  there  can  be 
no  infringement  of  the  patent  after  the  destruction  of  the 
records  in  1836,  until  they  are  restored  to  the  patent-office, 
and  that,  during  the  intermediate  time,  the  rights  of  patentees 
would  be  violated  with  impunity."  With  the  greatest  defer- 
ence, it  will  appear,  upon  a  consideration  of  the  statute  pro- 
visions, that  the  doctrine  contended  for  involves  no  such 
assumption. 

♦4661  *The  second  section  of  the  act  of  1837  provides  for 
J  the  very  difficulty  which  is  urged  by  the  court  as  the 
sole  objection  to  the  limitation  contended  for.  Foreseeing  that 
some  time  must  necessarily  elapse  before  patentees  could  be 
informed  of  their  rights  and  duties,  and  prepare  copies  of  their 
patents  and  drawings  and  models.  Congress  has  provided,  in 
this  section,  that,  from  the  15th  of  December,  1836,  when  the 
patent-office  was  burned,  to  the  1st  day  of  June,  1837,  and  not 
after,  patentees  and  others  may  give  in  evidence  their  patents 
in  any  court,  notwithstanding  that  they  have  not  been  re- 
corded, and  no  verified  drawing  of  the  invention  has  been 
filed  in  the  patent-office. 
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Is  there  not  great  danger,  in  the  disposition  to  give  the  most 
liberal  and  enlarged  interpretation  to  statute  provisions  for 
the  protection  and  encouragement  of  inventors,  that  the  rights 
of  the  public  may  be  too  much  disregarded  ? 

By  the  burning  of  the  patentK)mce,  something  more  was 
involved  than  the  loss  of  the  evidences  of  the  rights  of  pat- 
entees. The  public  were  thereby  deprived  of  the  only  notice 
which  the  law  recognizes  of  what  they  could  and  what  they 
could  not  do,  without  being  subjected  to  prosecutions  for 
invasions  of  patent-rights.  For  the  public,  in  the  language  of 
Judge  Washington,  in  a  case  before  cited,  "  can  depend  upon 
no  other  information,  to  enable  them  to  avoid  the  consequences 
of  litigation,  than  what  the  records  may  afford.  No  descrip- 
tion of  the  discovery,  secured  by  a  patent,  will  fulfil  the 
demands  of  justice  and  of  the  law,  but  such  as  is  of  record 
in  the  patent-oflSce,  and  of  which  all  the  world  may  have  the 
benefit.'* 

Now  Congress,  in  legislating  to  repair  the  loss  of  the  patent- 
ofiice,  and  to  provide  against  its  natural  consequences,  had  in 
view  the  protection  of  the  public,  as  well  as  patentees ;  and 
while,  on  the  one  hand,  it  was  justly  considered  that  patentees 
ought  not  to  suffer  by  reason  of  a  loss  arising  from  no  fault 
of  theirs,  on  the  other,  it  was  as  justly  considered  that  the 
public  ought  not  suffer  by  reason  of  a  too  long  delay  on  the 
part  of  patentees  to  furnish  to  the  public  anew  the  recorded 
descriptions  of  their  inventions.  Thus  the  second  section  of 
the  act  of  1837,  saving  the  rights  of  patentees,  enables  them 
to  recover  damages  for  infringements  aft^r  the  burning  of  the 
patent-office,  and  down  to  the  month  of  June,  1837,  notwith- 
standing the  non-existence  of  any  public  record  of  their  inven- 
tions ;  but,  saving  the  rights  of  the  public,  the  statute  gives 
no  further  time. 

Is  not  this  clear  ?  And  being  so,  is  it  not  manifest  that  the 
court  below  erred  in  the  instructions  given  to  the  jury  upon 
this  point  ? 

*The  drawing,  of  a  patentee,  annexed  to  his  patent,  rutA^n 
or  referred  to  in  his  specification,  constitutes  a  part  of  L 
the  patent,  and  oftentimes,  as  in  this  case,  is  the  most  material 
portion  of  the  description, — ^without  which  the  invention 
would  be  virtually  undescribed.  Now,  when  a  patentee  alters 
or  amends  his  patent,  whether  in  the  written  description  or 
the  delineated  description,  there  is  nothing  better  established 
than  that  he  cannot  recover  damages  for  an  alleged  infringe- 
ment committed  prior  to  such  amendment.  The  authorities 
to  this  point  are  conclusive,  and  in  perfect  uniformity ;  some 
of  them,  and  those  the  most  recent,  going  so  far  as  to  main- 
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tain  that  it  makes  no  difference  though  the  amendment  be  of 
a  mere  clerical  error.  In  re  Nickels^  Turn.  &  P.,  44 ;  S.  C,  1 
Webst.  Pat.  Cas.,  659 ;  Hindm.  on  Pat.  (Eng.  ed.)  216  et  sea.; 
Wyeth  V.  Stone,  1  Story,  290 ;  Woodworth  v.  Hall,  1  Woodb. 
&  M.,  248,  389. 

It  is  submitted,  that  a  denial  of  the  doctrine  here  urged  ou 
behalf  of  the  plaintiff  in  error  would  be  equivalent  to  an 
abrogation  of  the  provisions  of  the  thirteenth  section  of  the 
patent  act  of  1837,  which  declares  that  a  patent  can  only  be 
amended  by  a  surrender  and  re-issue,  and  that  the  amended 
patent  can  only  operate  upon  causes  of  action  accruing  subse- 
quently to  the  amendment. 

Construe  the  first  section  of  the  act  of  1837  as  the  court 
below  has  construed  it,  and  what  is  the  consequence?  A 
patentee,  whose  grant  is  dated  on  or  before  the  14th  of 
December,  1836,  may  maintain  actions  for  infringement  of 
his  rights  from  then  to  the  present  time,  without  any  public 
record  of  his  patent  whatsoever  being  in  existence  during  the 
entire  period,  provided  he  produces  at  the  trial  an  authenti- 
cated copy  of  his  patent  and  drawings  from  the  patent-office, 
recorded  there,  perhaps,  but  the  day  before !  From  this  con- 
sequence, it  is  submitted,  there  could  be  no  escape,  and  small, 
indeed,  would  be  the  hope  of  escape  for  the  innocent  invader 
of  the  unrecorded  right,  with  the  question  of  reasonable 
diligence  in  the  restoration  of  the  record  left  to  the  decision 
of  a  jury. 

Mr»  Morton  and  Mr,  Cutting,  for  the  defendant  in  error. 

I.  The  first  point  raised  by  the  plaintiff  in  error  does  not 
properly  arise.  The  jury  rendered  a  verdict  for  $1,500  dam- 
ages. The  amount  in  controversy  being  less  than  $2,000,  the 
defendants  below  had  no  right  to  remove  the  cause  to  this 
court.  They  moved  the  Circuit  Court  for  a  new  trial  upon  a 
case  made,  which  motion  was  denied,  and  judgment  was 
docketed  upon  the  verdict.  The  defendants  below  then 
applied  to  the  Circuit  Court  for  the  allowance  of  a  writ  of 
*4Sf^1  ^^^^^^  under  the  17th  section  of  the  act  of  Congress, 
J  approved  July  4, 1836,  *which  authorizes  writs  of  error 
in  patent  cases  to  the  Supreme  Court  of  the  United  States,  in 
the  same  manner,  and  under  the  same  circumstances,  as  was 
then  provided  by  law  in  other  judgments  and  decrees  of 
Circuit  Courts,  ^'and  in  all  other  cases  in  which  the  court 
should  deem  it  reasonable  to  allow  the  same." 

Having  no  right  to  a  writ  of  error,  therefore,  unless  the 
judges  of  the  Circuit  Court  ^^  should  deem  it  reasonable  to 
allow  the  same,"  application  for  the  writ  was  made  to  the 
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oretion  of  the  court ;  and  the  application  was  gi*anted  so  far 
as  to  allow  the  defendants  to  raise,  for  the  consideration  of 
the  Supreme  Court,  five  points  specified  by  the  court  below, 
and  which  constitutes  the  2d,  3d,  4th,  5th,  and  6th  points  now 
presented  by  the  plaintiffs  in  error.*  The  defendants  availed 
themselves  of  the  permission  to  issue  a  writ  of  error,  restricted 
as  above  stated,  and  now,  after  the  writ  has  been  allowed, 
they  seek  to  argue  a  question  not  embraced  in  those  specified 
by  the  court. 

It  is  respectfully  submitted,  that  this  course  ou^ht  not  to  be 
encouraged,  and  that  the  grounds  discussed  in  the  first  point 
taken  by  the  plaintiffs  in  error  need  not  be  considered  by  the 
counsel  for  the  patentee.  It  may  be  briefly  remarked,  how- 
ever, that  the  point  referred  to  was  not  raised  at  the  trial,  and 
does  not  appear  upon  the  face  of  the  record,  or  even  upon  the 
bill  of  exceptions.  It  was  insisted  below,  that  the  patent  was 
void  for  the  reasons  specified  in  the  bill  of  exceptions.  The 
court  will  search  in  vain  for  the  question  attempted  to  be 
discussed  by  the  counsel  for  the  plaintiffs  in  error  in  his  first 
point. 

Even  if  it  were  raised  by  the  bill  of  exceptions,  and  were  a 
point  that  could  be  argued  here,  it  would  be  untenable.  The 
argument  appears  to  be,  that  the  patentee  has  no  patent  for 
"  an  improved  paddle-wheel,"  because  the  title  of  the  grant  is 
for  an  improvement  in  the  steam-engine,  and  the  counsel  for 
the  plaintiffs  in  error  argues  as  if  the  letters  and  the  schedule 
were  not  part  of  the  same  instrument.  By  taking  the  whole 
patent  together,  that  is,  the  letters  and  the  specification,  r«^cQ 
there  can  be  *no  difficulty  in  ascertaining  the  extent  of  ■- 
the  patent.  It  grants  to  the  patentee  the  right  ^^  of  making, 
constructing,  using,  and  vending  to  others  to  be  used,  the 
said  improvement,  a  description  whereof  is  given  in  the  words 
of  the  said  patentee  himself  in  the  schedule  hereto  annexed, 
and  is  made  a  part  of  these  presents." 

Thus  the  schedule  is  made  a  part  of  the  patent,  as  much  as 
if  it  were  recited  in  the  letters  themselves.     The  grant  is  for 

*  Writ  of  error  allowed  in  respect  to  the  question: — 

1.  Whether  the  patent  is  void  as  embracing  two  or  more  distinct  and  inde- 
pendent inventions  or  Improvements. 

2.  Whether  the  claim  is  for  entire  paddle-wheel,  or  only  for  an  improvement. 

3.  Whether  the  new  is  sufficiently  distinguished  from  the  old. 

4.  Whether  the  corrected  drawing  was  properly  allowed  and  filed. 

5.  Whether  the  rule  of  damages  was  correct,  on  condition  that  case  be  sub- 
mitted on  written  argument  to  Supreme  Court  at  ensuing  term,  before  Ist 
February,  and  judgment  to  be  secured  by  filing  the  usual  bond. 

A  copy  of  Judge  Nelson's  indorsement  on  petition  for  writ  of  error. 

Ai.fix'B  Gabdiner.  Clerk. 
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the  improvement  described  in  the  schedule, — and  by  referring 
to  the  schedule,  the  improved  paddle-wheel  is  distinctly 
embraced  as  a  part  of  the  claim. 

In  the  construction  of  patents,  the  schedule  annexed  must 
be  always  kept  in  view,  and  resorted  to  in  order  to  ascertain 
what  is  the  invention  claimed  and  patented.  If  the  claim  or 
specification  be  more  extensive  than  the  actual  invention,  the 
patent  may  be  void  in  part  or  in  whole  for  that  reason ;  but 
there  can  be  no  doubt  that,  prima  facie^  the  patentee  has  a 
grant  for  all  that  he  claims  in  the  schedule  annexed  to  his 
patent.  The  description  in  the  letters  of  the  thing  invented 
is  always  very  brief,  because  it  points  to  and  incorporates  the 
patentee's  specification  and  description  annexed,  and  which 
usually  sets  forth  minutely  the  whole  claim. 

The  argument  on  the  other  side,  as  to  the  effect  of  a  varia- 
tion between  the  title  of  the  patent  and  the  thing  patented 
and  described  in  the  schedule,  assumes  that  a  good  and  per- 
fect specification  and  description  of  the  invention  claimed  by 
the  patentee  may  be  utterly  defeated  by  a  defect  in  the  title, 
so  that  a  specification  and  claim  free  from  all  ambiguity  will 
be  rendered  utterly  worthless  by  a  defect  in  what  the  counsel 
terms  '*  the  title  "  of  the  patent.  A  rule  of  construction  so 
harsh  and  unreasonable  would  be  most  destructive  in  its  con- 
sequences. If  applied  to  the  interpretation  of  statutes,  it 
would  nullify  many  of  them  that  are  free  from  doubt;  not 
man}'  of  the  acts  of  Congress  would  stand,  if  defective  titles 
were  declared  to  be  fatal  to  the  laws  themselves. 

The  patent  act  of  1798,  section  first,  provides  that  the 
Secretary  of  State  may  cause  letters-patent  to  be  granted, 
"  giving  a  short  description  of  said  invention  or  discovery." 
When  the  patentee  presents  his  specification,  it  is  referred  to 
in,  and  made  a  part  of,  the  patent,  and  it  is  from  the  patent, 
with  schedules  and  drawings  taken  together,  that  it  is  to  be 
determined  what  thing  is  intended  to  be  patented.  Pitt  v. 
Whitman^  2  Story,  621.  Any  defect  in  the  title  is  remedied 
by  a  proper  description  in  the  schedule.  Barrett  v.  JJoU,  1 
Mason,  477 ;  Whittemore  v.  OuUeTy  1  Gall.,  487 ;  Phill.  Pat-, 
224,  226. 

*4601  *^^  England,  the  rule  appears  to  be  different.  There 
-I  the  patent  is  distinct  from  the  specification,  and  con- 
trols it  in  construction,  so  that  the  patentee  cannot  cover  any- 
thing by  the  specification  which  is  not  embraced  in  the  patent. 
Campion  v.  Benyon^  3  Brod.  &  B.,  5 ;  The  King  v.  Wheeler^  2 
Barn.  &  Aid.,  346. 

II.  But  the  plaiutiifs  insist,  that  the  patent  ^^is  void,  for 
the  reason  that  it  embraces  several  distinct  and  separate  in- 
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ventions,  as  improvements  in  several  distinct  and  independent 
machines  susceptible  of  independent  operation,  not  necessa- 
rily connected  with  each  other  in  producing  the  result  arrived 
at  in  the  invention,  and  the  subject-matter  of  separate  and 
independent  inventions." 

It  is  clear  from  the  specification,  that  the  patentee  claims 
to  have  discovered  an  improvement  in  the  steam-engine,  and 
with  it,  in  the  mode  of  propelling  vessels.  He  substitutes  for 
tlie  crank  motion  a  mode  of  converting  the  reciprocating 
motion  of  a  piston  into  a  continued  rotary  motion,  by  a  new 
combination  of  machinery  for  that  purpose.  From  the  revolv- 
ing shaft  described  by  him,  a  rotary  motion  may  be  commu- 
nicated to  paddle-wheels  or  other  objects.  When  used  for 
steamboats,  the  patentee  employs  the  improved  paddle-wheel 
described  by  him,  which  is  necessarily  to  be  worked  in  con- 
nection with  the  other  machinery.  When  a  capstan  is  required, 
as  on  board  of  a  steamboat,  lie  describes  the  mode  of  connect- 
ing the  shaft  of  the  engine  with  tlie  capstan,  so  that  it  may 
be  made  to  revolve  by  the  action  of  the  shaft;  and  he  claims 
as  his  invention  the  substituting  for  the  crank,  in  the  recipro- 
cating engine,  a  grooved  cylinder,  operating  as  described; 
the  paddle-wheel  constructed  and  operating  as  set  forth ;  and 
the  application  of  the  revolving  vertical  shaft  to  the  turning 
of  a  capstan. 

Now  it  is  manifest  that  the  invention  is  a  mechanical  unity^ 
The  improved  engine  and  paddle-wheel  are  intended  to  act 
together,  and  if  a  capstan  be  used,  the  improved  engine  is 
made  to  connect  with  and  turn  the  capstan,  as  it  does  the 
paddle-wheels.  Although  the  engine  may  be  applied  to  the 
old-fashioned  wheel,  and  though  it  may  or  may  not  be  attached 
to  the  capstan,  yet  .it  is  manifest  that  the  improved  engine 
connected  with  the  paddle-wheel,  or  with  a  capstan,  may  be 
used  in  connection  to  produce  or  aid  the  result  designed  by 
the  patentee,  viz.,  the  propulsion  or  navigation  of  a  vessel. 

(The  remainder  of  the  argument  upon  this  head  is  omitted.) 

III.  The  defendants  prayed  the  court  to  instruct  the  jury, 
^^  that  the  claim  of  the  plaintiff,  as  set  forth  in  liis  specification 
annexed  to  his  letters-patent,  embraced  the  entire  spiral  paddle- 
wheel  ;  that  the  claim  was,  therefore,  too  broad  upon  the  face 
of  it,  and  the  letters-patent  were  void  upon  that  ground. 

"^The  court  charged  the  jury,  that  ^^  it  was  made  a  t-^ajq-i 
question  on  the  former  trial,  whether  the  plaintiff  did  not  ■- 
claim  or  intend  to  claim  the  entire  wheel ;  but  we  understood 
it  to  be  for  an  improvement  upon  the  spiral  paddle-wheeL" 

The  counsel  for  the  plaintiffs  in  error  supposes  that  the 
court  below  arrived  at  this  conclusion,  not  from  the  face  of 
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the  patent,  but  from  mattei*s  dehors  the  specification.  This 
assertion  is  unfounded.  The  view  of  the  court  below  is  the 
result  of  a  just  construction  of  the  patent  itself. 

It  is  difficult  to  perceive  by  what  course  of  argument  the 
patent  can  be  shown  to  be  too  broad  upon  its  face.  By  the 
expression  "  too  broad,"  I  presume,  is  intended  that  the  pa- 
tentee claims*  more  than  he  has  invented.  This  is  usually  a 
question  of  fact,  dependent  upon  the  proofs  at  the  trial.  The 
face  of  this  patent  certainly  does  not  disclose  the  fact,  that 
the  patentee  has  a  grant  for  any  thing  of  which  he  does  not 
claim  to  have  been  the  inventor.  The  counsel  for  the  plain- 
tiffs has  not  discussed  this  point,  except  so  far  as  his  observa- 
tions under  his  fourth  point  may  be  applicable  to  it ;  and  it  is 
therefore  not  deemed  necessary  here  to  enlarge  further  upon 
this  branch  of  the  case,  except  to  observe  that  the  patentee 
does  not  claim  to  be  the  inventor  of  '*  paddle-wheels,"  nor  of 
"  wheels  acting  on  the  spiral  or  screw  principle ; "  on  the  con- 
trary, he  refers  to  wheels  previously  "  essayed,"  upon  which 
wheels  the  patentee  claims  to  have  improved.  What  he  does 
claim,  then,  is  an  improved  spiral  propelling-wheel,  constructed 
and  operating  under  water  in  the  manner  described,  which 
improvement,  as  described  in  the  schedule,  is  new,  and  is  the 
invention  of  the  patentee. 

IV.  It  is  insisted,  that  the  court  below  ought  to  have 
charged  the  jury  as  prayed  for ;  namely,  ^^  that  the  patent  is 
void  upon  its  face  for  this, — that,  purporting  to  be  a  patent 
for  an  improvement,  and  specifying  that  the  invention  is  of 
an  improved  spiral  paddle-wheel,  differing  from  any  which 
have  heretofore  been  essayed,  without  pointing  out  in  what 
the  difference  consists,  or  in  any  manner  whatever  indicating 
the  improvement  by  distinguishing  it  from  previously  essayed 
spiral  paddle-wheels,  it  is  wanting  in  an  essential  prerequisite 
to  the  validity  of  lettera-patent  for  an  improvement." 

The  court  refused  so  to  charge,  and  held  that  the  descrip- 
tion of  the  invention  was  in  this  respect  sufficient. 

The  point  now  raised  is  one  purely  technical,  because  it 
must  be  assumed  after  verdict,  and  upon  the  bill  of  exceptions, 
that  the  patentee  was  the  real  inventor  of  what  he  claims ; 
that  de  facto  he  has  not  claimed  as  new  that  which  had  been 
known  before ;  that  the  improvement  is  useful,  and  that  the 

*4621  sp^^^fi^^^^^^  ^B  ^^  ^^^^  ^^^  clear,  and  free  from  ambi- 

-■  guity,  that  *any  mechanic  skilled  in  the  art  of  making 

propellers  could,  by  following  it,  construct  the  thing  patented. 

But  however  meritorious  the  invention  may  be,  yet  it  is 

contended  that  the  patent  ought  to  be  adjudged  void,  because 
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it  does  not  point  out  the  difference  between  the  improved 
propeller  and  all  other  propelling-wheels  previously  essayed. 

The  object  of  pointing  out  the  old  from  the  new  is,  that  the 
public  may  be  informed  what  the  party  claims  as  his  invention, 
and  may  ascertain  if  he  claims  any  thing  in  common  use. 

The  law  does  not  require  that  he  should  describe  the  various 
paddle-wheels  then  known,  or  point  out  the  differences  be- 
tween them  and  his  improvement ;  such  a  rule  even  if  practi- 
cable, would  be  too  onerous  to  be  endured.  Take,  for  exam- 
ple, a  patent  for  an  improvement  upon  all  stoves  previously 
essayed ;  it  would  be  unreasonable  to  prescribe  that  the  speci- 
fication should  describe  all  the  stoves  in  use,  or  that  had  ever 
been  essayed,  and  that  it  should  point  out  the  difference  be- 
tween them  and  the  particular  improvement ;  such  requirement 
would  be  impracticable.  -  When  Emerson  applied  for  his 
patent,  in  1834,  there  were  a  very  great  number  of  paddle- 
wheels  and  propellers  known,  or  which  had  been  essayed, 
many  of  which  had  been  patented  in  this  country  and  in  Eng- 
land. Now,  it  was  not  necessary  for  him  to  have  described 
all  these  various  wheels  and  propellers.  It  is  enough  if 
he  has  specified  his  own  improvement;  and  if  he  has  done 
so  in  an  intelligible  form,  his  patent  is  good  on  its  face, 
although,  when  tested  by  evidence  dehors  the  patent,  it 
might  appear  that  he  has  claimed  what  was  old,  and  thus  his 
patent  might  be  defeated. 

In  Uvans  v.  JSaton^  7  Wheat.,  435,  the  rule  is  thus  ex- 
pressed : — "  We  do  not  say  that  the  party  is  bound  to  describe 
the  old  machine,  but  we  are  of  opinion  that  he  ought  to  de- 
scribe what  his  own  improvement  is,  and  to  limit  the  patent 
to  such  improvement.  The  law  is  sufficiently  complied  with 
by  distinguishing  in  full,  clear  and  exact  terms  the  i^ture  and 
extent  oi  his  improvement  only." 

Most  of  authorities  cited  by  the  counsel  for  the  plaintiffs 
in  error,  under  his  fourth  point  are  referred  to  by  Phillips,  in 
his  work  on  Patents,  and  the  rule  that  he  deduces  from  them 
is  thus  stated,  at  page  269 : — 

^^  In  specifying  an  improvement  in  a  machine,  it  is  often 
necessary  to  describe  the  whole  machine  as  it  operates  with 
the  improvement,  in  order  to  make  the  description  intelligible, 
and  enable  an  artist  to  construct  the  machine,  as  the  inventor 
is  bound  to  do  in  his  description,  and  which  if  he  fails  to  do, 
he  falls  into  the  fault  of  obscurity ;  on  the  other  hand,  rmAM 
if  the  whole  ^machine,  as  well  the  old  as  the  new  part,  ^ 
be  thus  described,  it  is  requisite  to  distinguish  what  part  the 
patentee  claims,  since,  if  this  does  not  batisfuctorily  appear, 
the  patent  will,  as  we  have  seen,  be  void  for  ambiguity ;  or  if 
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the  obvious  construction  is,  tliat  he  claims  the  whole  machine 
in  its  improved  state,  the  patent  will  be  void  by  reason  of  the 
patentees  claiming  too  much.  The  mode  of  expression  gen- 
erally used  in  the  books,  in  relation  to  this  subject,  is,  that  the 
specification  must  distinguish  the  old  from  the  new.  The 
only  object  of  this  distinction  is,  however,  to  specify  what  the 
patentee  claims,  and  the  mere  discrimination  of  the  new  from 
the  old  would  not  necessarily  show  this,  for  perhaps  he  does 
not  claim  all  that  is  new.  When  the  cases  say,  therefore, 
that  the  specification  must  distinguish  the  new  from  the  old, 
we  must  understand  the  meaning  to  be,  that  it  must  show 
distinctly  what  the  patentee  claims,  the  only  object  of  this 
distinction  being  for  this  purpose.  This  doctrine  is  illustrated 
by  some  of  the  cases  already  stated,  and  it  runs  through  them 
all  wherein  this  question  arises." 

Most  of  the  patents  describe  the  improved  machine  only,  as 
will  be  seen  by  referring  to  the  specifications  in  the  patent- 
office,  and  to  the  reports  of  patent  cases. 

It  has  been,  of  late  years,  the  practice  of  the  courts  of  this 
country  to  give  effect  to  patents,  if  possible,  rather  than  to 
destroy  them ;  and  to  this  end,  mere  technical  objections  are 
no  longer  encouraged.  The  rigorous  rules  of  the  English 
courts,  and  of  some  of  our  earlier  cases,  by  which  meritorious 
patents  were  frequently  overturned,  have  given  place  to  more 
liberal  and  enlightened  principles. 

[The  remainder  of  the  argument  upon  this  head  is  omitted.) 

V.  The  authenticated  copy  of  the  corrected  drawing,  filed 
in  the  patent-office  on  the  27th  of  March,  1844,  was  correctl}- 
admitted. 

The  original  drawing,  filed  with  the  patent  in  1844,  had 
been  destroyed  by  fire ;  the  patentee  could  not  of  course  pro- 
duce the  original,  and  he  therefore  resorted  to  the  next  best 
evidence  that  the  nature  of  the  case  permitted ;  this  consisted 
of  a  copy  which  the  plaintiff  below  offered  to  prove  to  be  an 
accurate  copy  of  the  original ;  and  this  copy  so  offered  was 
duly  authenticated  in  the  manner  provided  by  the  first  and 
second  sections  of  the  act  of  March  3,  1837. 

Upon  the  strictest  principles  of  the  law  of  evidence,  the 
plaintiff  below  was  entitled  to  prove  what  the  original  drawing 
really  was.  The  original  being  lost,  the  next  best  evidence 
of  it  was  an  exact  copy,  proved  to  be  accurate. 
*4641  "^^^  proof  would  have  been  admissible  and  proper, 
J  irrespective  *of  the  act  of  1837,  and  whether  the  copy 
BO  offered  was  a  record  of  the  patent-office  or  not.  Suppose 
the  act  of  1837  had  never  been  passed,  and  the  plaintiff  iiad 
proved  the  destruction  of  the  original  drawing,  he  might  have 
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produced  upon  the  trial  a  copy  of  it ;  and  after  proof  that  it 
was  a  true  copy,  he  would  have  entitled  himself  to  read  it  in 
evidence. 

But  there  can  be  no  reasonable  doubt  that  the  corrected 
drawing,  filed  on  the  27  th  of  March,  1844,  was  properly 
received  by  the  patent-office,  and  that  an  authenticated  copy 
thereof  was  admissible  as  evidence  under  the  provisions  of  the 
act  of  1887. 

That  act  was  remedial  in  its  character ;  its  object  was  to 
restore  the  records,  and  to  repair  the  loss  occasioned  by  the 
fire.  To  that  end,  it  was  of  the  highest  public  importance 
that  the  specifications  and  drawings  should  be  correctly  and 
accurately  restored.  To  have  received  imperfect  or  inaccurate 
copies  would  have  increased,  and  not  have  remedied,  the  mis- 
chief, and  to  assert  that  the  patent-office  had  exhausted  its 
power  to  restore  models  and  drawings  by  the  reception  of 
what  were  not  copies  or  true  representations  of  the  originals 
would  be  to  give  a  construction  to  the  statute  that  would 
defeat  its  object. 

The  first  section  declares,  "  that  it  shall  be  the  duty  of  the 
commissioner  to  cause  the  copies  offered  by  the  patentee,  or 
any  authenticated  copy  of  the  original  record,  specification, 
or  drawing,  which  he  may  obtain,  to  be  transcribed,"  &c.  It 
is  not  only  within  the  powers  of  the  department  to  receive 
corrected  drawings  or  models,  in  place  of  those  that  prove  to 
be  inaccurate  or  imperfect,  but  it  is  the  duty  of  the  commis- 
sioner to  obtain  exact  substitutes  for  the  originals,  if  possible ; 
and  if  those  already  filed  are  shown  to  be  erroneous,  imper- 
fect, or  untrue  delineations  of  the  originals,  it  is  the  duty  of 
the  commissioner  to  replace  them  with  connected  copies.  In 
this  way  only  can  tlie  objects  of  the  act  be  accomplished.  To 
deny  this  power  would  be  to  perpetuate  errors. 

VI.  The  court  below  properly  refused  to  charge  the  jury 
that  the  defendants  were  not  entitled  to  a  verdict,  if  they 
were  satisfied  that  no  propelling-wheels  were  made  between 
the  27th  of  March,  1844,  and  the  commencement  of  the  suit. 

The  defendants  excepted  to  the  charge  so  far  only  as  it  did 
not  adopt  the  prayer  insisted  on  by  them. 

The  prayer  upon  this  point  insists  that  the  defendants  were 
entitled  to  a  verdict,  if  no  wheels  were  made  by  them  after 
the  27th  of  March,  1844,  no  matter  how  often  they  had  in- 
fringed the  plaintiff's  patent  prior  to  that  date.  It  assumes 
that  all  persons  may,  with  impunity,  infringe  upon  all  or  any 
patents  intermediate  between  the  destruction  by  fire  of  r*A^c 
the  records  of  the  patent-office,  *and  ilie  c«implete  resto-  ^ 
ration  of  them  under  the  act  of  1837.     If  the  principle  con- 
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tended  for  be  sound,  then  the  patentee  has  no  remedy  fol- 
wilful  and  deliberate  violations  of  his  patent  committed  intei> 
mediate  the  destruction  of  the  records  of  the  patent-office  and 
the  complete  restoration  of  them,  no  matter  how  public  and 
notorious  the  patent  may  have  become,  and  no  matter  how 
extensively  the  patent  may  have  been  published  and  circulated 
in  works  of  art  or  otherwise. 

This  principle  cannot  be  sound ;  and  the  defendants'  prayer 
and  exception  raise  no  other  question.  The  prayer  assumes 
the  broad  ground,  that  there  is  no  liability  for  infringements 
committed  prior  to  the  restoration,  not  only  of  the  patent 
itself,  but  of  the  drawings,  and  that  the  patentee  is  not 
entitled  even  to  nominal  damages. 

The  patent,  in  the  present  case,  had  been  restored  and  re- 
corded anew  long  before  the  27th  of  March,  1844,  namely,  in 
the  year  1841;  the  recorded  copy  of  the  specification  and 
claim  was  correct,  and  disclosed  the  patentee's  right ;  and  yet 
the  court  was  asked  in  effect  to  charge  the  jury,  that  infringe- 
ments might  be  perpetrated  with  impunity  at  any  time  after 
the  fire,  and  at  any  time  after  the  recording  anew  of  the  let- 
ters and  schedule,  until  the  27th  of  March,  1844.  The  letters- 
patent  were  published  in  the  Franklin  Journal  in  1834,  were 
filed  anew  in  1841,  and  of  themselves  were  sufi&cient  to  pro- 
tect the  patentee,  even  if  the  restoration  of  the  drawing  had 
been  imperfect. 

The  views  of  the  learned  judge  in  his  charge  need  no  illus- 
tration ;  he  charged  the  jury  as  favorably  for  the  defendants 
as  they  had  a  right  to  request. 

The  complaint  of  the  counsel  for  the  plaintiffs  in  error,  that 
the  court  left  the  question  of  unreasonable  delay,  on  the  part 
of  the  patentee,  in  taking  measures  to  restore  his  records  to 
the  jury,  is  not  properly  urged,  upon  the  present  writ  of  error, 
because, — 

1.  It  is  not  one  of  the  five  points  that  the  court  below 
allowed  to  be  raised. 

2.  That  part  of  the  charge  was  not  excepted  to  at  the  trials 
and,  on  the  contrary,  the  exception  was  limited  to  the  point 
taken  in  the  defendant's  prayers. 

8.  Even  if  this  point  were  properly  before  the  court,  it  is 
clear  that  the  question  whether  the  patentee  had  been  guilty 
of  unreasonable  delay  and  neglect  in  restoring  the  records  was 
a  question  of  fact  upon  the  evidence  then  before  the  court. 

It  was  a  question  of  fact,  submitted  to  the  jury  for  the 

benefit  of  the  defendants  below ;  for  if  there  had  been  such 

♦4661  ^^^S^®^^  ^^^'  delay,  the  court  instructed  the  jury,  that,  if 

-■  the  defendants  *had  innocently  made  the  patented  arti- 
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cle,  it  would  be  a  fair  ground  for  a  mitigation  of  the  rule  of 
damages,  if  not  for  the  withholding  them  altogether. 

The  charge  was  as  favorable  to  the  defendants  as  the  law 
and  the  evidence  would  permit. 

■ 

Mr,  John  0.  Sargent^  for  the  plaintifiFs  in  error,  in  reply  and 
conclusion. 

It  is  objected  to  the  first  point  raised  by  the  counsel  for  the 
plaintiffs  in  error,  that  it  is  not  properly  presented  to  the  court, 
though  it  is  admitted  to  arise  upon  the  record.  The  argument 
is,  that  the  court  below  intended  to  restrict  the  plaintiffs  to 
the  consideration  of  certain  specified  questions.  True  it  is, 
that  the  court  struck  out  from  the  bill  of  exceptions  several 
points  on  which  the  plaintiffs  relied ;  but  the  object  of  the 
court  in  so  doing  is  misapprehended.  It  was  the  purpose  of  the 
court  merely  to  disembarrass  and  relieve  the  record  of  objec- 
tions which  they  considered  ill-taken,  and  the  discussion  of 
which  they  deemed  unnecessary.  That,  besides  this  limitation, 
of  which  the  plaintiffs  have  not  complained,  it  was  the  intention 
of  the  court  to  cut  them  off  from  their  right  of  dealing  with 
this  record  according  to  law,  is  not  to  be  presumed  or  implied. 
No  doubt  whatever  is  entertained  by  the  counsel  for  the  plain- 
tiffs, that  the  objection  is  well  raised  on  the  record,  and  that 
it  is  fatal  to  the  defendant's  claim. 

I.  The  point  made  is,  that  the  defendant  in  error  has  no 
patent  for  an  improved  spiral  paddle-wheel. 

The  learned  counsel  for  the  defendant  is  mistaken  in  sup- 
posing that  the  argument  of  plaintiffs'  counsel  proceeds  upon 
the  idea,  that  the  letters-patent  and  the  specification  are  not 
parts  of  the  same  instrument.  The  specification  forms  a  part 
of  the  patent,  and  they  are  to  be  construed  together,  but  con- 
strued with  reference  to  the  fundamental  principle  of  interpre- 
tation, Quoties  in  verbis  nulla  ambiguitaa,  ihi  nulla  expointio 
contra  verba  fienda  est^ — or,  as  it  is  sometimes  laid  down  in  tlie 
books,  '^  No  construction  shall  be  made  contrary  to  the  very 
express  words  of  a  grant." 

In  construing  this  instrument,  we  must  look  to  the  situation 
of  the  parties,  and  the  mode  in  wliich  it  was  prepared*  The 
formal  letters-patent  speak  the  language  of  both  parties.  In 
the  instrument  of  grant,  there  is  nothing  equivocal  or  ambigu- 
ous. It  is  not  capable  of  being  misunderatood.  No  ingenuity 
can  extort  a  double  meaning  from  it.  Mr.  Emerson  made 
oath  that  he  was  the  inventor  of  an  improvement  in  the  steam- 
engine  ;  solicited  a  patent  for  said  improvement ;  received  a 
patent  reciting  the  exclusive  privileges  vested  in  him  in  r^Afti 
Buid  ^improvement,  and  making  the  description  of  said  ^ 
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improvement  contained  in  the  schedule  annexed  a  part  of  his 
patent.  All  this  must  be  taken  as  absolute  truth.  The  patentee 
claiming  under  this  instrument  is  bound  by  its  recitals,  and 
estopped  from  denying  anything  that  it  alleges.  The  letters- 
patent,  in  fact,  are  the  joint  production  of  the  grantor  and 
grantee.  The  Secretary  of  State  adopted  the  description 
of  his  improvement  which  the  grantee  furnished  in  his  peti- 
tion. The  entitling  of  the  schedule  is  debatable  ground. 
This  may  have  been  the  work  of  the  grantee  alone,  or  of  a 
clerk  in  the  department.  In  either  event,  it  indicates  the 
intention  of  the  parties,  and,  as  if  to  exclude  the  possibility  of 
the  grantee's  taking  an  exclusive  privilege  to  any  other  thing 
than  that  contemplated  and  expressed  in  the  patent,  the  head- 
ing or  title  of  the  schedule  recites,  in  effect,  that  said  schedule 
is  made  a  part  of  the  patent,  so  far  as  it  contains  a  description 
of  the  improvement  in  the  steam-engine,  and  no  farther. 

The  language  of  the  parties  indicates  plainly  enough  what 
was  intenaed  to  be  granted,  and  what  was  actually  granted. 
Then  comes  the  descriptive  part  of  the  schedule,  or  the  speci- 
fication, in  the  words  of  the  grantee  alone.  This  contains  a 
particular  description  of  the  improvement  in  the  steam-engine 
secured  by  the  patent.  It  then  describes  an  application  of 
this  improved  engine  to  turn  the  capstan  on  the  deck  of  a 
vessel ;  and  an  improved  spiral  paddle-wheel,  alleged  to  differ 
materially  from  those  previously  essayed.  Now,  the  ground 
taken  by  the  counsel  who  opened  this  case  is  simply  this, — 
that  Mr.  Emerson  cannot,  by  the  introduction  of  new  matters 
in  liis  specification,  make  his  patent  operate  as  a  grant  for  the 
improvement  mentioned  in  his  petition,  oath,  and  letters ;  and 
also  as  a  patent  for  other  things  not  mentioned  in  such  peti- 
tion, oath,  and  letters.  It  is  respectfully  submitted,  that  such 
is  clearly  the  law. 

It  is  presumed  that  there  is  no  difficulty  in  the  court's 
taking  judicial  notice  of  anything  involved  in  the  construction 
of  a  patent,  which  a  judge  at  ni%i  priuB  would  know  without 
the  aid  of  a  jury.  If  this  view  is  correct,  the  court  will  know 
that  an  improved  steam-engine  is  not  an  improved  paddle- 
wheel,  and  was  not  at  the  time  this  patent  was  issued.  This 
being  so,  the  improved  spiral  paddle-wheel  is  not  only  not  in 
terms  included  in  this  patent,  but  is  by  legal  implication  as 
absolutely  excluded  from  the  patent  as  if  it  were  excluded  in 
express  terms.  In  the  fair,  natural,  obvious  interpretation  of 
this  grant,  collecting  its  meaning  from  tlie  terms  'use<l  in  it, 
understood  in  their  plain,  ordinary,  and  popular  sense,  the 
*4r81  ^'^P^^^^^  steam-engine  is  the  subject,  and  the  sole  sub- 
-■  ject  of  Mr.  Emerson's  ^patent.  Apply  these  priuoi* 
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pies,  wliich,  in  the  language  of  a  learned  and  eminent  judge, 
furnish  a  **  rule  of  construction  which  applies  to  all  instru- 
ments," and  they  establish  beyond  a  question  that  Mr.  Emer- 
son has  no  grant  for  an  exclusive  privilege  in  a  spiral  paddle- 
wheel. 

And,  first,  because  the  force  of  the  schedule  is  thus  re- 
strained in  express  terms  by  the  patent,  and  these  te^ns  are 
the  language  of  both  parties.  Again,  because  the  language 
of  the  schedule  is  throughout  the  language  of  the  grantee 
alone,  and  binds  the  grantor  only  so  far  as  it  has  been  expressly, 
or  by  necessary  implication,  adopted  by  him.  Now  the  duty 
of  the  Secretary  of  State,  under  the  act  of  1793,  was  purely 
ministerial.  He  took  no  such  judicial  cognizance  of  specifi- 
cations as  is  now  rigidly  exercised  by  the  commissioner  of 
patents.  The  grantee  might  have  included  many  distinct 
machines  in  his  schedule,  and  the  Secretary  of  State  was  not 
called  upon  to  notice  the  fact,  did  not  notice  it,  and  could  not 
have  prevented  it.  The  patent  was  within  his  control,  and 
the  schedule  so  far  as  it  was  made  a  part  of  the  patent,  but 
not  otherwise.  He  could  so  far  restrict  it  as  to  limit  its  effect 
to  the  description  of  the  thing  patented,  and  to  that  extent 
he  did  in  fact,  in  express  terms,  limit  it.  Beyond  this  he  had 
no  jurisdiction.  The  same  is  true  of  the  Attorney-General. 
It  was  his  duty  merely  to  see  that  the  patent  purported  to 
embrace  but  one  improvement,  and  that  the  specification  was 
signed  by  the  patentee,  and  attested  by  two  witnesses.  His 
duty  was  then  discharged,  and  he  certified  to  the  patent^s 
being  conformable  to  law.  Now,  is  it  not  against  reason,  and 
therefore  against  law,  to  say  that  such  a  Srchedule,  made  by 
the  grantee  alone,  and  not  examined  by  the  grantor,  is  in  any 
other  respect,  and  to  any  greater  extent,  operative  in  con- 
ferring exclusive  privileges,  than  it  is  made  so  by  the  mutual 
assent  of  the  parties,  expressed  in  their  common  and  joint 
language  in  the  patent  itself?  Can  such  recklessness  and 
improvidence  in  the  issue  of  its  grants  as  a  different  construc- 
tion would  establish  be  attributed  to  any  government?  If 
the  schedule  had  contained  the  specification  of  a  spiral  paddle- 
wheel  alone,  would  it  have  been  patented  under  the  terms  of 
this  grant?  Would  the  patentee  in  that  case  have  complied 
with  that  provision  of  the  statute  of  1793,  which  required 
him  to  ** recite  "  his  invention  in  his  petition?  Would  his 
oath  to  the  invention  of  an  improved  steam-engine  then  have 
covered  the  invention  of  a  spiral  paddle-wheel  ?  And  it  not  iu 
that  case,  why  in  this  ?  Does  the  mere  fact  of  describing  the 
improved  steam-engine  in  the  schedule  incorporate  iu   this 
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patent  an  improved  paddle-wheel,  which  would  not  have  been 
*4.fiQl  incorporated  if  the  improved  steam-engine  had  been 
J  *omitted  altogether  ?  If  such  is  the  construction  to  be 
put  upon  these  instruments,  the  Secretary  might  as  well  have 
issued  his  letters-patent  in  blank,  and  suiTered  individuals  to 
fill  them  up  at  their  pleasure.  The  petition,  the  oath,  the 
descrijition,  the  grant,  the  signing  by  the  Secretary  and  Pres- 
ident, the  reference  to  the  Attorney-General,  were  all  super- 
fluous. But,  say  the  counsel  for  the  defendant  in  error,  the 
schedule  is  a  part  of  the  patent,  and  if  the  schedule  contains 
a  description  and  claim  of  a  machine,  that  machine  becomes 
the  subject  of  the  exclusive  privileges  granted  by  the  patent, 
just  as  much  as  if  the  inventor  had  petitioned  for,  sworn  to, 
paid  for,  and  received  a  patent  for  the  same.  This  understand- 
ing of  the  matter  would  have  been  a  very  convenient  one  for 
a  patentee  under  the  law  of  1793,  because  it  would  have 
enabled  him  to  include  in  his  letters  the  inventions  of  others, 
without  incurring  the  penalties  of  perjury ;  and  as  many  of 
them  as  he  pleased  at  the  expense  of  a  single  fee.  With  all 
deference,  but  with  all  confidence,  it  is  repeated,  that  the 
schedule  is  so  far  a  part  of  the  patent  as  it  contains  a  descrip- 
tion of  the  thing  patented,  and  no  farther.  It  is  the  description 
of  the  improvement  patented  contained  in  the  schedule,  which 
is  the  specification  that  forms  a  part  of  the  patent.  It  is  in 
this  view  that  the  language  of  the  court  is  to  be  applied,  when 
they  say  that  the  specification  is  a  part  of  the  patent,  and  that 
the  whole  is  to  be  taken  together,  and  construed  as  one  instru- 
ment. As  a  general  thing,  under  the  law  of  1793,  the 
schedule  contained  only  such  a  specification ;  in  contemplation 
of  law  it  never  can  contain  any  other ;  if  it  contains  anything 
more,  the  excess  is  surplusage.  If  it  does  not  vacate  the 
patent,  it  is  at  least  inoperative, — it  cannot  enlarge  the  grant. 

On  the  English  cases  there  would  be  no  doubt  on  this 
point.  For  the  non-conformity  between  the  title  in  the  patent 
and  the  description  in  the  specification,  the  patent  would  be 
declared  void  on  two  grounds : — 1st.  For  the  false  suggestion 
in  the  petition.  2d.  For  the  claim  in  the  specification  of  an 
improvement  not  within  the  true  meaning  and  extent  of  the 
grant. 

Either  of  these  objections  would  render  a  patent  in  England 
absolutely  void : — ^Ist.  Because  the  crown  has  been  deceived. 
2d.  Because  the  inaccurate  title  is  calculated  to  deceive  the 
public. 

These  consequences  flow,  not  from  any  special  provision  in 

the  English  patents  or  statutes,  but  from  principles  of  the 

common  law  applicable  to  all  public  grants.    These  priucipl 
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apply  with  equal  force  to  public  grants  of  the  United  States, 
unless  there  is  some  provision  in  our  patents  as  issued,  r«4iTA 
or  in  *our  statutes  on  this  subject,  rendering  them  *• 
inapplicable.  It  is  submitted,  with  all  deference,  that  no 
such  provision  can  be  found,  and  that  the  reasons  for  sustain- 
ing them  in  their  full  eflFect  are  stronger  under  the  system 
established  by  our  act  of  1793,  than  under  the  English  system. 

(The  remainder  of  the  argument  upon  this  head  is  omitted.) 

II.  It  is  again  objected  by  the  counsel  for  the  defendant  in 
error,  that  there  is  nothing  in  the  exception  to  the  ruling  of 
the  court  in  reerard  to  the  insertion  of  several  claims  for  dis- 
tinct  and  separate  machines  in  the  specification. 

The  case  of  the  defendant  is  obviously  very  much  distressed 
by  this  point,  and  his  counsel  protest  strongly  that  the  inven- 
tions described  exhibit  a  ^^  mechanical  unity/'  being  all  a  means 
of  propelling  vessels.  To  maintain  this  proposition  they 
resort  to  a  very  extraordinary  mechanical  discussion,  to  show 
that,  by  means  of  the  capstan,  without  regard  to  the  motive 
power  of  the  engine,  they  could  propel  a  vessel.  If  this  be 
so,  and  the  counsel  should  present  their  argument  to  the  com- 
missioner of  patents  in  the  shape  of  a  specification,  they  might 
readily  obtain  a  patent  for  it  if  a  new  and  useful  invention. 
They  think,  if  a  vessel  with  Mr.  Emerson's  machinery  on 
board  should  be  becalmed,  without  fuel,  that,  by  applying 
"  the  motive  power  "  by  manning  the  capstan,  motion  would 
thereby  be  communicated  to  the  propeller.  The  answer  to 
this  is,  that  no  such  application  is  contemplated  by  the  paten- 
tee ;  and  to  arrive  at  it  the  learned  counsel  is  compelled  to 
sever  and  destroy  his  mechanical  unity,  by  leaving  the  steam- 
engine  useless  for  the  want  of  fuel. 

The  question  is  now,  for  the  first  time,  distinctly  presented 
to  this  tribunal,  and  the  doctrine  on  this  subject  is  to  be  set- 
tled by  the  judgment  of  the  court  in  this  case.  It  is  a  ques- 
tion of  no  inconsiderable  public  importance,  and  it  is  desirable 
that  it  should  be  adjudicated  on  plain  and  substantial  grounds. 
All  inventions  are  supposed  to  conduce  more  or  less  to  one 
common  object,  to  wit,  the  benefit  of  the  public.  This  com- 
mon purpose  is  probably  too  remote  to  sustain  the  introduc- 
tion of  all  manner  of  inventions  into  the  same  patent;  but, 
for  all  practical  purposes,  it  is  precisely  as  proximate  and 
tenable  as  the  common  purpose  claimed  for  the  patentee  in 
this  case. 

It  is  most  humbly  submitted,  that  the  doctrine  of  this  court, 
as  suggested  in  Evans  v.  Eaton^  is  the  true  doctrine  on  this 
subject: — "On  the  general  patent  law  a  doubt  might  well 
arise  whether  improvements  on  different  machilies  could  regu- 
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larly  be  comprehjended  in  the  same  patent,  so  as  to  give  a 
right  to  the  exclusive  use  of  the  several  machines  separately, 
*47n  ^  ^^^^  ^  *  right  to  the  exclusive  use  of  thiose  machines 
-»  in  combination."  *This  language  obviously  contem- 
plates a  case  in  which  the  machines  patented  might  be  used 
in  combination  ;  and  the  whole  force  of  Mr.  Justice  Marshairs 
very  sound  and  pregnant  suggestion  is  destroyed  the  moment 
the  converse  of  the  proposition  is  established,  namely,  that 
when  machines  are  capable  of  being  used  in  combination,  then 
any  number  of  them  may  be  united  in  the  same  patent.  The 
language  of  the  court  in  the  case  cited  applies  only  to  the 
case  where  the  machines  in  question  are  capable  of  acting 
together;  withdraw  such  cases  from  the  operation  of  the 
principle  propounded  by  the  court,  and  there  is  an  end  of  it. 
And  yet  this  doctrine,  as  laid  down  by  the  court  in  that  case, 
is  daily  acted  upon  by  the  patent-oflSce,  under  the  act  of  1836 ; 
and  if  it  is  materially  shaken  or  qualified,  the  revenues  of  the 
department  will  be  very  seriously  diminished. 

The  suggestion  in  Evans  v.  Eaton^  on  this  point,  was'  much 
considered  in  Barrett  v.  Hall^  and  it  may  be  said  that  no  cases 
on  record  present  more  masterly  expositions  of  the  principles 
(if  patent  law  which  they  discuss.      Wyeth  v.  Stone  stands  on 
the  extreme  verge  of  sound  principle ;  but  there  the  two  in- 
struments were  in  fact  but  part  of  one  and  the  same  machine. 
The  instruments  contemplated  in  that  case  formed  a  compound 
machine  for  cutting  ice.     They  were,  in  fact,  but  parts  of  one 
and  the   same   instrument.      Two  things  cannot  be  readily 
imagined  more  absolutely  distinct  and  separate  instruments, 
than  a  steam-engine  and  a  paddle-wheel.     A  steam-engine  is 
employed  to  give  motion  to  every  manner  of  machinery.     A 
paddle-wheel  may  be  turned  by  horse-power,  or  man-power, 
or  windmill-power,  as  well  as  by  a  steam-engine.     Here  the 
engine  is  the  motive  power ;  the  wheel  is  the  thing  moved. 
The  engine  might  be  well  employed  to  move  any  thing  else  ; 
the  wheel  might  well  be  put  in  action  by  any  other  motive 
power.     They  are  as  distinct  and  separate  as  cause  and  effect, 
and  cannot  be  united  in  one  patent,  except  upon  principles 
that  would  entirely  nullify  the  rule  of  law  laid  down  in  Evans 
V.  Eaton  and  Barrett  v.  Ifall^  and  admit  of  the  introduction 
in  the  same  patent  of  entirely  distinct  and  separate  machines. 

It  is  suggested,  that  a  different  doctrine  from  that  contended 
for  by  the  plaintiffs  prevails  in  England.  We  have  cited  no 
English  authorities  on  this  point.  It  arises  on  our  own 
statutes,  and  is  so  rested  by  Mr.  Justice  Marshall. 

There  is  no  hardship  in   the  rule  contended  for.     In  no 
vther  way  can  the  subject-matter  of  an  invention  be  distinctly 
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brought  out,  so  as  to  warn  the  public  against  undesigned  in- 
fringements. If  several  machines  can  be  mixed  up  in  one 
specification,  and  several  improvements  on  each,  and  rmAno 
then  patented  in  the  name  *of  one  of  those  machines,  ^ 
it  is  respectfully,  but  earnestly,  insisted;  that  the  patent-office 
cannot  fail  to  become  the  source  of  more  oppression  and  out- 
rage than  will  be  long  tolerated  by  a  people  who  are  masters 
of  their  own  institutions.  Under  such  an  understanding  of 
the  law,  letters-patent  will  be  regarded  by  the  public  as  mere 
charters  of  iniquity,  and  the  whole  system  must  be  swept 
away.  It  must  be  as  impracticable  to  sustain  such  an  institu- 
tion in  the  United  States  as  it  would  be  to  establish  the 
Inquisition  here,  or  vest  in  the  government  those  odious 
prerogatives  the  abuse  of  which  led  to  the  English  statute 
of  monopolies. 

It  is  most  humbly  submitted,  then,  that,  on  the  authorities 
and  on  the  reason  of  the  case,  there  was  error  in  the  charge  of 
his  honor,  the  circuit  judge,  that  ^^  the  objection  that  the  patent 
embraces  several  distinct  discoveries  is  untenable.'' 

III.  Counsel  for  the  defendant  in  error  cannot  perceive  by 
what  course  of  argument  this  ^^  patent "  can  be  shown  to  be 
too  broad  upon  its  face.  We  are  embarrassed  somewhat  in 
reasoning  upon  this  case,  because  it  is  an  anomaly.  This  is 
the  first  attempt  on  record  to  sustain  a  grant  of  an  exclusive 
privilege  by  virtue  of  letters-patent  which  contain  no  allusion 
whatever  to  the  alleged  subject-matter  of  the  privilege  which 
is  set  up  under  them.  We  repeat,  and  to  this  point  pray  the 
special  attention  of  the  court,  that,  among  the  many  hundred 
patent  cases  that  have  been  adjudicated  in  this  country  and  in 
England,  not  one  such  case  is  reported.  In  discussing  analo- 
gies, therefore,  we  must  waive  for  the  time  the  great  difference 
between  this  and  all  other  cases,  arising  from  the  fact  that  the 
patent  before  us  contains  no  grant  of  an  exclusive  privilege 
in  a  spiral  paddle-wheel. 

Plaintiffs'  counsel  do  not  allege,  therefore,  that  this  patent  is 
too  broad  upon  its  face.  It  is  as  broad  upon  its  face  as  the  law 
will  allow.  It  is  broad  enough  to  cover  an  improved  steam- 
engine,  and  no  more  broad.  It  is  made  void  by  attempting  to 
include  more  in  the  specification  than  is  included  in  the  grant, 
and  more  in  the  claim  than  is  shown  to  be  of  the  patentee's 
invention.  The  objection  of  plaintiffs'  counsel  is,  that  the 
claim  is  broader  than  the  invention. 

The  claim  is  for  the  entire  spiral  paddle-wheel,  constructed 
and  operating  as  set  forth ;  and  more  thaii  that,  it  is  for  such 
a  machine  '^not  confined  to  precise  forms  or  dimensions,  but 
varied  as  experience  or  couveuieuce  may  dictate,  whilst  the 
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principle  of  action  remains  unchanged,  and  similar  results  are 
produced  by  similar  means." 

Here  is  a  claim  for  the  entire  wheel,  to  be  varied  as  the 

*47^1  i'^v®^^^  ™*y  s®^  fi^  ^  v*^  ^*''  ^^^  ^^^  every  other 
J  wheel  operating  *on  the  same  principle,  and  producing 
similar  results  by  similar  means.  It  is  a  claim,  as  broad  and 
distinct  as  language  can  make  it,  for  the  spiral  propelling- 
wheel,  and  every  part  of  it,  and  for  liberty  to  vary  it  in  form 
as  the  inventor  pleases,  as  long  as  a  similar  result — to  wit,  the 
propulsion  of  vessels — is  produced  by  similar  means, — to  wit, 
by  a  spiral  wheel.  The  result  contemplated  is  propulsion ;  the 
means  or  instrument  is  a  spiral  wheel,  of  such  form  as  expe- 
rience or  convenience  may  induce  the  inventor  to  make,  without 
changing  the  principle  of  action.  Such  is  the  claim ;  and  if 
the  claim  is  a  valid  one,  no  man  can  effect  the  propulsion  of 
a  vessel  on  the  principle  of  action  contemplated  by  a  spiral 
wheel,  without  invading  Mr.  Emerson's  claim. 

But,  while  such  is  the  claim  with  which  Mr.  Emerson  arms 
himself,  and  goes  out  among  men,  as  Lord  Kenyon  expressed 
himself  in  a  similar  case, "  hanging  terrors  over  the  unlearned,'' 
when  we  come  to  examine  the  specification  of  his  wheel,  we 
find  an  implied  acknowledgment  that  it  is  only  an  improve- 
ment, and  merely  an  implied  acknowledgment.  He  speaks  of 
an  "  improved  spiral  paddle-wheel,"  leaving  the  unavoidable 
inference,  that  he  has  improved  the  ordinary  paddle-wheel  by 
making  it  spiral,  and  that  the  spiral  feature— or,  as  he  subse- 
quently described  it,  his  spiral  trough — is  the  only  material 
part  of  his  improvement. 

Here  is  the  old  defect,  that  has  been  decided  over  and  over 
again  to  be  fatal, — ^the  invention  of  an  improvement,  and  the 
claim  of  the  whole  machine.  No  ingenuity  can  withdraw  this 
case  from  that  large  class  of  cases  in  which  the  rule  we  con- 
tend for  has  been  laid  down  with  a  distinctness  that  cannot  be 
mistaken,  and  applied  with  a  wise,  uniform,  and  unrelenting 
firmness.  The  courts  say,  that  no  man  shall  give  that  false 
color  to  his  claim  which  may  enable  him  to  **  hang  terrors  over 
the  unlearned."  The  case  before  the  court  is  Jestop^s  ease^ 
where  the  patent  was  for  the  whole  watch,  and  the  invention 
of  a  particular  movement.  It  is  the  case  presented  in  Williams 
V.  Brodie^  where  the  invention  was  an  improvement  on  a  8tove% 
and  the  patent  for  the  whole  stove.  It  runs  on  all  fours  with 
Cro%%  V.  Huvtley^  where  the  invention  was  of  an  improvement 
in  the  washing-machine,  and  the  claim  was  for  the  whole 
machine;  where  the  court  did  not  hesitate,  in  an  action 
where  the  patent  came  up  collaterally,  to  declare  it  void*  It 
is  Bovile  v.  Moore^  where  the  patent  for  an  improvement  on  a 
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lace-machine  was  held  void,  because  the  claim  was  for  the 
whole  machine,  though  a  considerable  part  of  it  had  been  long 
in  use. 

There  is  no  matter  of  fact  to  be  found,  in  order  to  bring  out 
this  defect,  that  the  law  may  be  applied  to  it.  It  lies  ^♦474 
on  the  *face  of  the  specification.  Jessop,  Williams,  ^ 
Cross,  and  Bovile  showed  that  they  had  invented  improve- 
ments, and  claimed  the  entire  machines.  Emerson  suggests 
that  he  has  invented  an  improvement,  and  claims  the  entire 
machine.  Where  is  the  difference?  What  subtilty  can  dis- 
tinguish between  these  cases?  And  why  should  we  seek  to 
establish  thin,  fine,  and  subtle  distinctions,  in  a  case  where  the 
policy  of  the  law  is  so  plain,  obvious,  and  honest,  and  where 
the  great  end  to  be  attained  is  to  prevent  patentees  from 
"  hanging  terrors  over  the  unlearned  ?  " 

These  cases,  it  may  be  said,  are  not  binding  authorities 
upon  this  court.  They  are  not  so  cited.  No  weight  is  claimed 
for  them  beyond  that  which  they  derive  from  their  intrinsic 
good  sense  and  sound  reason.  Their  authority,  as  well-con- 
sidered decisions,  has  never  been  judicially  disturbed  or  ques- 
tioned. But  there  is  a  case  of  controlling  authority, — that  of 
Hvans  V.  Eaton^ — sustaining  the  doctrine  for  which  we  con- 
tend to  its  full  extent.  To  this  case  I  shall  have  occasion 
again  to  refer,  in  considering  the  fourth  head  of  the  argument 
of  the  learned  counsel  for  the  defendant,  to  which  I  now  pass. 

IV.  The  fourth  point  discussed  by  the  learned  counsel  for 
the  defendant  touches  the  second  prayer  made  to  the  court 
below. 

Plaintifib  contend  that  Mr.  Emerson's  specification  does  not 
define  with  precision  the  nature  and  extent  of  the  alleged  im- 
provement in  the  spiral  paddle-wheel,  but  describes  the  whole 
machine,  and  claims  the  whole  as  improved,  without  distin- 
guishing the  new  from  the  old.  A  patent  with  such  a  specifi- 
cation cannot  be  supported.  This  doctrine  rests  so  firmly  on 
the  authoritative  decision  of  this  court,  that  it  may  well  be 
left  to  authority.  We  shall,  therefore,  merely  allude  to  the 
obvious  reason  for  it,  which  is,  to  limit  the  exclusive  privilege 
to  the  actual  improvement,  and  disarm  the  patentee  of  the 
power  of  "  hanging  terrors  over  the  unlearned,'  and  practising 
upon  the  fears  and  credulity  of  the  public,  by  *' pretending 
that  his  invention  is  more  than  what  it  really  is,  or  different 
from  its  ostensible  objects.''  If  a  patentee  can  mix  up  a 
single  undefined  improvement  in  details  of  the  construction 
and  operation  of  an  old  machine,  and  then  claim  the  whole 
machine  constructed  and  operating  in  the  manner  set  forth, 
then  a  patent,  instead  of  being  merely  the  reward  of  meri- 
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torious  invention,  is  a  device  to  encourage  litigation,  extortion, 
and  fraud.  Such  a  patent  shifts  its  grounds  at  every  trial, 
changes  its  color  according  to  the  aspect  in  which  it  is  pre- 
sented or  met,  and  adapts  itself  with  a  fatal  elasticity  to  the 
length  and  breadth  of  the  evidence  which  happens  to  be  ap- 
plied to  it. 

*47^1       *(The  remainder  of  the  argument  upon  this  head  is 
J  omitted.) 

V.  Now  with  regard  to  the  drawings.  It  appears  from  the 
record  (p.  10),  that  two  drawings  were  filed  by  Mr.  Emerson 
in  the  patentnoffice,  under  the  act  of  1837 ;  one  as  early  as 
1841,  which  was  re-filed,  with  the  plaintiff's  oath  to  its  correct- 
ness, on  the  12th  of  February,  1844,  and  the  other,  with  the 
same  oath,  on  the  27th  of  March,  1844.  The  second  drawing 
was  the  one  produced  and  relied  on  by  the  plaintiff  below  as 
constituting,  with  the  letters-patent,  that  certified  copy  of  the 
renewed  record  in  the  patent-office,  which  the  second  section 
of  the  act  last  cited  makes  the  only  proof  of  the  alleged 
patent  admissible  in  any  judicial  court  of  the  United  States. 

The  learned  counsel  for  the  defendant  in  error  suggest,  that, 
after  the  original  drawing  was  destroyed  by  fire,  the  next  best 
evidence  of  it  was  an  accurate  copy  of  it,  offered  to  be  proved 
such.  It  is  submitted,  with  great  deference,  that  a  drawing 
of  Mr.  Emerson's  paddle-wheel,  filed  in  March  to  lay  the 
foundation  of  a  suit  in  April,  was  not  the  next  best  evidence 
of  the  alleged  original,  for  the  reason  that  there  was  another 
drawing,  previously  filed  and  sworn  to,  which  was  something 
more  than  next  best  evidence  of  the  lost  original,  being  made 
by  statute  absolutely  the  only  evidence  of  it  that  could  be 
received  in  any  judicial  court  of  the  United  States.  It 
might,  indeed,  be  well  contended,  that  the  first-filed  draw- 
ing did  not  at  all  partake  of  the  cliaracter  of  secondary  evi- 
dence. It  became,  by  force  of  the  statute,  U)  all  legal  intent, 
the  original  drawing.  It  filled  the  place  of  the  original  draw- 
ing on  the  record,  being  verified  by  the  same  oath,  vesting  the 
same  rights,  construed  in  the  same  way  as  part  of  the  specifi- 
cation, and  conclusive  proof  of  all  that  it  purported  to  prove, 
until  it  should  be  rebutted.  The  letters-patent  and  first  draw- 
ing filed  by  Mr.  Emerson,  under  the  first  section  of  the  act  of 
1887,  became,  by  virtue  of  the  second  section,  as  far  as  the 
patentee  was  concerned,  primary  evidence.  It  was  open  to 
observation  and  impeachment  to  all  the  rest  of  the  world  ;  but 
by  operation  of  the  statute,  in  connection  with  well-established 
principles  of  law,  it  was  at  all  events  conclusive  upon  the 
patentee.  The  drawing,  therefore,  filed  on  the  27th  of  March, 
1844,  was  not  in  law  the  "'  next  best  '  evidence  of  Mr.  Emer- 
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son's  original  drawing,  because  there  was  a  prior  drawing  filed 
on  the  12th  of  February,  which  the  statute  had  expressly 
declared  to  be  the  legal  original,  at  least  for  all  purposes  of 
litigation. 

(The  remainder  of  this  argument  upon  this  head  is  omitted.) 

VI.  On  the  question  of  damages,  counsel  for  the  defendant 
insists  that  there  was  no  error  in  the  charge  of  the  learned 
judge,  that  "  the  damages  were  not  necessarily  confined  r^^Ani* 
to  the  *niaking  of  the  wheels  between  March,  1844,  ^ 
when  the  drawings  were  restored  to  the  patent-oflSce,  and  the 
bringing  of  the  suit."  Such  a  limitation  was  prayed  below, 
and,  as  it  was  supposed,  on  well-established  principles  of  law 
and  equity.  It  is  again  pressed,  with  all  deference,  but  with 
perfect  conviction,  that  the  refusal  of  the  prayer  was  error, 
for  which  the  judgment  under  consideration  ought  to  be 
reversed. 

The  patent  act  contemplates,  that  every  thing  to  be  done  by 
an  inventor,  with  respect  to  his  specification  and  drawings,  is 
to  be  done  before  the  patent  issues.  There  is  no  such  thing 
as  correcting  the  record  of  a  specification  or  drawing  by  mere 
substitution  of  some  other  specification  or  drawing.  After 
the  patent  issues,  the  patentee  cannot,  by  merely  depositing  a 
new  drawing,  on  any  plea  whatever,  make  it  a  part  of  his 
patent,  or  any  evidence  whatever  of  liis  invention,  as  origi- 
nally patented,  so  as  to  cover  cases  of  alleged  infringement 
prior  to  such  change  in  the  record.  There  can  be  only  one 
motive  of  desiring  to  add  a  new  drawing,  and  that  is,  to 
remedy  a  defect  or  insufficiency  in  the  original  drawing  or 
specification,  or  to  correct  the  same.  The  object  of  such  a 
change  can  never  be  merely  to  present  a  more  tasteful  draw- 
ing, or  a  drawing  more  agreeable  to  the  eye,  or  more  in  con- 
formity to  pictorial  rules.  Other  arts  than  the  fine  arts  induce 
such  an  application.  The  offer  to  file  a  new  drawing  is  an 
admission  on  the  part  of  the  patentee,  that  his  new  drawing 
covers  something  in  which  the  original  drawing  is  defective  or 
insufficient.  And,  under  these  circumstances,  what  does  the 
statute  say  ?  That  the  patentee  must  surrender  his  patent, 
and  that  a  new  patent  may  issue  in  conformity  with  his  cor- 
rected specification,  and  thereafter  operate,  for  the  residue  of 
the  original  term,  on  the  trial  of  all  actions  thereafter  com- 
menced for  causes  subsequently  accruing,  as  though  the  same 
had  been  originally  filed  in  such  corrected  form  before  the 
issuing  out  of  the  original  patent.  And  in  this  case,  the  com- 
missioner is  not  bound  to  grunt  such  re-issue,  nor  can  he  grant 
it  except  in  cases  where  the  error  has  arisen  by  inadvertency, 
accident,  or  mistake,  and  without  any  fraudulent  or  deceptive 
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intention.     Similar  proceedings  may  be  had  in  regard  to  the 
addition  of  an  improvement.     (Act  of  1836,  §  18.) 

(The  remainder  of  the  argument  upon  this  head  is  omitted.) 

It  is  respectfully  submitted,  then, — 

1.  Because  the  defendant  in  error  has  no  grant  of  exclusive 
privilege  in  the  machine,  which  is  the  subject-matter  of  the 
present  controversy: 

2.  Because  he  could  not  in  law  receive  a  grant  for  it,  as  one 
of  several  distinct  machines  in  the  same  patent : 

*4771  *^'  Because,  as  the  author  of  an  improvement,  he 
J  could  not  take  out  a  valid  patent  for  the  whole 
machine: 

4.  Because  he  has  not  in  his  specification  distinguished 
between  the  old  and  new  parts  of  his  alleged  improved 
machine,  but  has  claimed  the  whole  machine  as  improved: 

6.  Because  he  did  not  produce  in  evidence  the  record  of  his 
patent  which  the  law  had  made  such,  but  another  record;  and, 

6.  Because  he  has  recovered  damages  for  causes  of  action 
accruing  previously  to  the  alleged  correction  of  his  record, 
and  prior  to  the  alleged  renewal  of  it  under  the  act  of  1837 : 

For  all  these  reasons,  and  for  others  raised  upon  the  excep- 
tions and  record  in  this  cause,  presented  perhaps  too  much  at 
length,  but  not  more  at  length,  in  the  view  of  counsel,  than 
their  public  importance  may  justify, — that  the  judgment  of 
the  Circuit  Court  in  this  case  ought  to  be  reversed. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  brought  under  some  peculiarities 
which  are  first  to  be  noticed. 

It  comes  here  by  virtue  of  the  17th  section  of  the  general 
patent  law  of  July  4th,  1836.     (6  Stat.  L.,  124.) 

That  section  grants  a  writ  of  error  from  decisions  in  actions 
on  patents,  as  in  ordinary  cases,  and  then  adds  the  privilege 
of  it  ^'  in  all  other  cases  in  which  the  court  shall  deem  it  rea- 
sonable to  allow  the  same."  This  was  doubtless  intended  to 
reach  suits  where  the  amount  in  dispute  was  less  than  $2,000, 
on  account  of  the  importance  of  the  points  sometimes  raised, 
and  the  convenience  of  having  the  decisions  on  patents  uni- 
form, by  being  finally  settled,  when  doubtful,  by  one  tribunal, 
such  as  the  Supreme  Court. 

The  judges  below,  in  this  case,  deemed  it  reasonable,  that 
only  a  certain  portion  of  the  questions  raised  at  the  trial,  con- 
cerning the  validity  of  the  patent,  should  come  here,  and  the 
record  was  made  up  accordingly. 

But  the  appellants  contend  lor  their  right  to  bring  here  ail 
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the  questions  which  arose  in  the  case,  and  this  is  a  preliminary 
point  to  be  settled  before  going  into  the  merits.  The  present 
is  believed  to  be  the  first  writ  of  the  kind,  which  has  given 
occasion  for  settling  the  construction  of  any  part  of  the  above 
provision  ;  and  therefore,  without  the  aid  of  precedent,  after 
due  consideration  of  the  words  and  design  of  the  statute,  we 
have  come  to  the  conclusion,  that  the  position  of  the  plaintiffs 
in  error,  in  this  respect,  is  the  correct  one,  and  that  when  a 
court  below  deem  it  *'  reasonable  "  to  allow  a  writ  of  error 
at  all,  under  the  discretion  vested  in  them  by  this  special 
provision,  it  must  be  on  the  whole  case. 

*The   word  "  reasonable  "  applies   to   the  "  cases,"  ^#470 
rather  than  to  any  discrimination  between  the  different  '- 
points  in  the  cases. 

It  may  be  very  proper  for  the  court  below  to  examine  those 
points  separately  and  with  care,  and  if  most  of  them  present 
questions  of  common  law  onl)%  and  not  of  the  construction  of 
the  patent  acts,  and  others  present  questions  under  those  acts 
which  seem  very  clearly  settled  or  trifling  in  their  character, 
not  to  grant  the  writ  of  error  at  all.  It  might,  then,  well  be 
regarded  as  not  "  reasonable ''  for  such  questions,  in  a  contro- 
versy too  small  in  amount  to  make  the  writ  a  matter  of  right 
to  persons,  if  standing  on  an  equal  footing  with  other  suitors. 
But  we  think,  from  the  particular  words  used  rather  than 
otherwise,  that  the  act  intended,  if  the  court  allowed  the  writ 
as  ^'  reasonable  "  at  all,  it  must  be  for  the  whole  case,  or,  in 
other  words,  must  bring  up  the  whole  for  consideration. 

We  shall,  therefore,  proceed  to  examine  all  the  questions 
made  at  the  trial,  which  it  is  supposed  are  relied  on,  and  are 
now  before  us  on  the  original  writ  and  a  certiorari  issued  since. 

Looking  to  the  declaration,  the  action  is  for  a  violation  of  a 
patent  for  an  ^^  improvement  in  the  steam-engine,  and  in  the 
mode  of  propelling  therewith  either  vessels  on  the  water  or 
carriages  on  the  land."  ^ 

The  evidence  offered  at  the  trial  was  a  patent  for  "  a  new 
and  useful  improvement  in  the  steam-engine,"  "  a  description 
whereof  is  given  in  the  words  of  the  said  John  B.  Emerson 
liimself,  in  the  schedule  hereto  annexed,  and  is  made  a  part  of 
these  presents." 

In  the  schedule  annexed  is  described  fully  what  he  says  he 
invented,  viz., — "certain  improvements  in  the  steam-engine, 
and  in  the  mode  of  propelling  therewith  either  vessels  on  the 
water  or  carriages  on  the  land." 

The  first  question  arising  on  this  statement  is,  whether  the 
evidence  proves  such  a  patent  as  is  set  out  in  the  writ  to  have 
been  violated  by  the  respondents. 
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If  the  patent  is  to  be  ascertained  from  the  letters  alone,  or 
rather  from  what  is  sometimes  called  their  title  or  heading, 
without  reference  to  the  schedule  annexed,  the  evidence  is 
undoubtedly  defective,  as  the  writ  speaks  of  a  patent  for  an 
"improvement  in  the  steam-engine  and  in  the  mode  of  pro- 
pelling "  vessels,  &c.,  therewith, — while  the  letters  themselves, 
in  their  title  or  heading,  speak  only  of  a  patent  for  "  a  new 
and  useful  improvement  in  the  steam-engine."  But  the  sched- 
ule annexed  and  referred  to  for  further  description,  after 
"  improvement  in  the  steam-engine,"  adds,  "  and  in  the  mode 
of  propelling  therewith  "  vessels,  &c. 

*47Q1       ^^  ^^^  hardly  be  doubted,  therefore,  that  the  improve- 
J  ment  *referred  to  in  the  writ  and  in  the  letters-patent, 
with  the  schedule  or  specification  annexed,  was  in  truth  one 
and  the  same. 

Coupling  the  two  last  together,  they  constitute  the  very 
thing  described  in  the  writ.  But  whether  they  can  properly 
be  so  united  here,  and  the  effect  of  it  to  remove  the  difficulty, 
have  been  questioned,  and  must  therefore  be  further  examined. 
We  are  apt  to  be  misled,  in  this  country,  by  the  laws  and 
forms  bearing  on  this  point  in  England  being  so  different  in 
some  respects  from  what  exist  here. 

There  the  patent  is  first  issued,  and  contains  no  reference 
to  the  specification,  except  a  stipulation  that  one  shall,  in  the 
required  time,  be  filed,  giving  a  more  minute  description  of 
the  matter  patented.  (Webst.  Pat.,  5,  88;  Gods.  Pat.,  6, 
App.)  It  need  not  be  filed  under  two  to  four  months,  in  the 
discretion  of  the  proper  officer.^     (Gods.  Pat.,  176.) 

Under  these  circumstances,  it  will  be  seen  that  the  patent, 
going  out  alone  there,  must  in  its  title  or  heading  be  fuller 
than  here,  where  it  goes  out  with  the  minute  specification. 
But  even  there  it  may  afterwards  be  aided,  and  its  matter  be 
made  more  clear,  by  what  the  specification  contains.  They 
are,  says  Geds.  Pat.,  108,  "  connected  together,"  and  "  one 
may  be  looked  at  to  understand  the  other."  See  also  2  H. 
Bl.,  478 ;  1  Webst.  Pat.  Cas.,  117 ;  8  T.  R.,  95. 

There,  however,  it  will  not  answer  to  allow  the  specifica- 
tion, filed  separately  and  long  after,  to  be  resorted  to  for  sup- 
plying any  entire  omission  in  the  patent ;  else  something  may 
be  thus  inserted  afterwards  which  had  never  been  previously 
examined  by  the  proper  officers,  and  which,  if  it  had  been  sub- 
mitted to  them  in  the  patent  and  examined,  might  have  pre- 
vented the  allowance  of  it,  and  which  the  world  is  not  aware 

^  CrrsD.    Amer,  Diamond  Rock  Boring  Co,  v.  Sheldon^  4  Bann.  &  A.,  606  : 

S.  C,  17  Blatchf.,  304. 
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of,  seeing  only  the  letters-patent  without  the  specificatifui, 
and  without  any  reference  whatever  to  its  contents.  8  Brod. 
&  B.,  5. 

The  whole  facts  and  law,  however,  are  different  here.  This 
patent  issued  March  8th,  1834,  and  is  therefore  to  be  tested 
bv  the  act  of  Congress  then  in  force,  which  passed  February 
2ist,  1793.     (1  Stat,  at  L.,  818.) 

In  the  third  section  of  that  act  it  is  expressly  provided, 
"that  every  inventor,  before  be  can  receive  a  patent,"  "shall 
deliver  a  written  description  of  his  invention,"  &c. ; — thus 
giving  priority  very  properly  to  the  specification  rather  than 
the  patent. 

This  change  from  the  English  practice  existed  in  the  first 
patent  law,  passed  April  10th,  1790  (1  Stat,  at  L.,  109),  and 
is  retained  in  the  last  act  of  Congress  on  this  subject,  passed 
July  4th,  1836  (5  Stat,  at  L.,  119). 

It  was  wisely  introduced,  in  order  that  the  officers  of  the 
government  might  at  the  outset  have  before  them  full  r#4QA 
means  to  ^examine  and  understand  the  claim  to  an  ^ 
invention  better,  and  decide  more  judiciously  whether  to  grant 
a  patent  or  not,  and  might  be  able  to  give  to  the  world  fuller, 
more  accurate,  and  early  descriptions  of  it  than  would  be  pos- 
sible under  the  laws  and  practice  in  England. 

In  this  country,  then,  the  specification  being  required  to  be 
prepared  and  filed  before  the  patent  issues,  it  can  well  be 
referred  to  therein  m  extenso^  as  containing  the  whole  subject- 
matter  of  the  claim  or  petition  for  a  patent,  and  then  not  only 
be  recorded  for  information,  as  the  laws  both  in  England  and 
here  require,  but  beyond  what  is  practicable  there,  he  united 
and  go  out  with  the  letters-patent  themselves,  so  as  to  be  auxfi 
that  these  last  thus  contain  the  substance  of  what  is  designed 
to  be  regarded  as  a  portion  of  the  petition,  and  thus  exhibit 
with  accuracy  all  the  claim  by  the  inventor. 

But  before  inquiring  more  particularly  into  the  effect  of  this 
change,  it  may  be  useful  to  see  if  it  is  a  compliance  with  the 
laws  in  respect  to  a  petition  which  existed  when  this  patent 
issued,  but  were  altered  in  terms  shortly  after. 

A  petition  always  was,  and  still  is,  required  to  be  presented 
by  an  inventor  when  he  asks  for  a  patent,  and  one  is  recited 
in  this  patent  to  have  been  presented  here.  It  was  aiso  highly 
important  in  England,  that  the  contents  of  the  petition  as  to 
the  description  of  the  invention  should  be  full,  in  order  to 
include  the  material  parts  of  them  in  the  patent,  no  specifica- 
tion being  so  soon  filed  there,  as  here,  to  obtain  such  descrip- 
tion from,  or  to  be  treated  as  a  portion  of  the  petition,  and 
the  whole  of  it  sent  out  with  the  patent,  and  thus  complying 
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with  the  spirit  of  the  law,  and  giving  fuller  and  more  accurate 
information  as  to  the  invention  than  any  abstract  of  it  could. 

In  this  view,  and  under  such  laws  and  practice  here,  it  will 
be  seen  that  the  contents  of  the  petition,  as  well  as  the  peti- 
tion itself,  became  a  very  unimportant  form,  except  as  con- 
strued to  adopt  the  specification,  and  the  contents  of  the 
latter  to  be  considered  substantially  as  the  contents  of  the 
former. 

Accordingly,  it  is  not  a  little  curious,  that,  though  the  act 
of  1793,  which  is  to  govern  this  case,  required,  like  that  of 
1790,  a  petition  to  be  presented,  and  the  patent  when  issued, 
as  in  the  English  form,  to  recite  the  ^^  allegations  and  sugges- 
tions of  the  petition,"  (1  Stat,  at  L.,  p.  821,  sec.  1,  and  p.  110, 
sec.  8,)  yet,  on  careful  inquiry  at  the  proper  office,  so  far  as 
its  records  are  restored,  it  appears  that,  after  the  first  act  of 
1790  passed,  the  petitions  standing  alone  seldom  contained 
any  thing  as  to  the  patent  beyond  a  mere  title ;  sometimes 
fuller,  and  again  very  imperfect  and  general,  with  no  other 
allegations  or  suggestions,  or  descriptions  whatever,  except 
*4.8n  ^^^^  ^^  ^^^  *schedule  or  specification.  The  only  ex- 
J  ception  found  is  the  case  of  Evans  v.  Chambers^  2 
Wash.  C.  C,  125,  in  a  petition  filed  December  18th,  1790. 

Though  the  records  of  the  patent-office  before  1886  were 
consumed  in  that  year,  many  have  been  restored,  and  one  as 
far  back  as  August  10th,  1791,  where  the  petition  standing 
alone  speaks  of  having  invented  only  "an  easy  method  of  pro- 
pelling boats  and  other  vessels  through  the  water  by  the 
power  of  horses  and  cattle."  All  the  rest  is  left  to  the  sched- 
ule. Other  petitions,  standing  alone,  are  still  more  meagre ; 
gne,  for  instance,  in  1804,  asks  a  patent  only  of  a  "  new  and 
useful  improvement,  being  a  composition  or  tablets  to  write 
or  draw  on;"  another,  only  ''a  new  and  useful  improve- 
ment in  the  foot-stove ; "  and  another,  only  "  a  new  and  use- 
ful improvement  for  shoemaking ;  "  and  so  through  the  great 
mass  of  them  for  nearly  half  a  century.  But  the  specifica- 
tion being  filed  at  the  same  time,  and  often  on  the  same  paper, 
it  seems  to  have  been  regarded,  whether  specially  named  iu 
the  petition  or  not,  as  a  part  of  it,  and  as  giving  the  partieu- 
lars  desired  in  it ;  and  hence,  to  avoid  mistakes  as  to  the 
extent  of  the  inventor's  claim,  and  to  comply  with  the  law, 
by  inserting  in  the  patent  at  least  the  substance  of  the  peti- 
tion, the  officers  inserted,  by  express  reference,  the  whole 
descriptive  portion  of  it  as  contained  in  the  schedule.  This 
may  have  grown  out  of  the  decision  of  Evans  v.  Chambers^ 
in  order  to  remedy  one  difficulty  there.  Cases  have  been 
found  as  early  as  1804,  and  with  great  uniformity  since,  ex- 
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plicitly  making  the  schedule  annexed  a  part  of  the  letters- 
patent.  Proois  of  this  exist,  also,  in  our  reports,  as  early  as 
1821,  in  OhrwnJt'  et  oX,  v.  Raymond^  6  Pet.,  222 ;  and  one,  1st 
Oct.,  1825,  in  Ghray  et  ah  v.  Jame%  et  al.^  Pet.  C.  C,  894 ;  and 
27  Dec,  1828,  Wilson  v.  Rousseau,  4  How.,  649. 

Indeed,  it  is  the  only  form  of  a  patent  here  known  at  the 
patent-ofiKce,  and  the  only  one  given  in  American  treatises  on 
patents.  Phill.  Pat.,  523.  Doubtless  this  use  of  the  schedule 
was  adopted,  because  it  contained,  according  to  common 
understanding  and  practice,  matter  accompanying  the  petition 
as  a  part  of  i^  substance,  and  all  the  description  of  the  inven- 
tion ever  desired  either  in  England  or  here  in  the  petition. 
Hence  it  is  apparent,  if  the  schedule  itself  was  made  a  part  of 
the  patent,  and  sent  out  to  the  world  with  it,  all,  and  even 
more,  was  contained  in  it  than  could  be  in  any  abstract  or 
digest  of  a  petition,  as  in  the  English  form. 

We  regard  this  mode  and  usage  on  this  subject,  adopted  so 
early  here  and  practised  so  long,  as  not  proper  to  be  over- 
ruled now,  to  the  destruction  of  every  patent,  probably, 
from  1791  to  *1836 ;  and  this,  too,  when  the  spirit  of  rmAoo 
all  our  system  was  thus  more  fully  carried  out  than  *• 
it  could  have  been  in  any  other  way. 

As  this  course,  however,  sometimes  was  misunderstood  and 
led  to  misconstructions,  the  revising  act  as  to  patents,  in  July 
4th,  1886,  changed  the  phraseology  of  the  law  in  this  respect, 
in  order  to  conform  to  this  long  usage  and  construction  under 
the  act  of  1798,  and  required  not  in  terms  any  abstract  of  the 
petition  in  the  patent,  but  rather  •'  a  short  description  "  or  title 
of  the  invention  or  discovery, ."  correctly  indicating  its  nature 
and  design,"  and  "  referring  to  the  specification  for  the  partic- 
ulai-s  thereof,  a  copy  of  which  shall  be  annexed  to  the  patent." 
And  it  is  that — the  specification  or  schedule — ^which  is  fully 
to  specify  "  what  the  patentee  claims  as  his  invention  or  dis- 
covery."    Sec.  5.     (5  Stat,  at  L.,  119.) 

It  was,  therefore,  from  this  long  construction,  in  such  various 
ways  estciblished  or  ratified,  that,  in  the  present  patent,  the 
schedule,  or,  in  other  words,  the  specification,  was  incorporated 
expressly  and  at  length  into  tlie  letters  themselves, — not  by 
merely  annexing  them  with  wafer  or  tape,  as  is  argued,  but 
describing  the  invention  as  an  "  improvement,  a  description 
whereof  is  given  in  the  words  of  the  said  John  B.  Emerson 
himself,  in  the  scliedule  hereto  annexed,  and  is  made  a  part 
of  these  presents."  Hence,  too,  wherever  this  form  has  been 
adopted,  either  before  or  since  tlie  act  of  1836,  it  is  as  much 
to  be  considered  with  the  letters, — literce  patentes, — in  constru- 
ing them,  as  any  paper  referred  to  in  a  deed  or  other  c<mtract 

503 


482  SUPREME  COURT 


Hogg  et  al.  V.  Emerson. 


Most  descriptions  of  lands  are  to  be  ascertained  only  by  the 
other  deeds  and  records  expressly  specified  or  referred  to  for 
guides ;  and  so  of  schedules  of  personal  property,  annexed  to 
bills  of  sale.  Foxcroft  v.  Mallett,  4  How.,  378 ;  21  Me.,  69 ; 
20  Pick.  (Mass.),  122 ;  Phil,  on  Pat.,  228 ;  EarU  v.  Sawyer, 
4  Mason,  9 ;  Ex  parte  Fox^  1  Ves.  &  B.,  67.  The  schedule, 
therefore,  is  in  such  case  to  be  regarded  as  a  component  part 
of  the  patent.  Pet.  C.  C,  394,  and  Davis  v.  Palmer  et  al.,  2 
Brock.,  301.  The  oath  of  Emerson,  too,  that  he  was  inventor 
of  the  improvement,  must  thus  be  considered  as  extending  to 
all  described  in  the  schedule,  no  less  than  the  title  ;  and  this 
is  peculiarly  proper,  when  the  specification  is  his  own  account 
of  the  improvement,  and  the  patent  is  usually  only  the  account 
of  it  by  another,  an  officer  of  the  government.  Taking,  then, 
the  specification  and  letters  together,  as  the  patent-office  and 
the  inventor  have  manifestly  in  this  instance  intended  that 
they  should  be,  and  they  include  what  has  long  been  deemed 
a  part  and  the  substance  of  the  petition  ;  and  the  patent  de- 
*48^1  s^^^t^®^  ^^^  them  is  quite  broad  enough  to  embrace  what 
J  is  alleged  in  the  writ  to  have  been  taken  out  as  a  *patent 
by  the  plaintiff,  and  to  have  been  violated  by  the  defendants. 
They  are  almost  ipsissmis  verbis.  And  when  we  are  called 
upon  to  decide  the  meaning  of  the  patent  included  in  these 
letters,  it  seems  our  duty  not  only  to  look  for  aid  to  the  speci- 
fication as  a  specification,  which  is  customary,  (1  Gall.,  437 ; 
2  Story,  621 ;  1  Mason,  477,)  but  as  a  schedule,  made  here  an 
integral  portion  of  the  letters  themselves,  and  going  out  with 
them  to  the  worid,  at  first,  as  a  part  and  parcel  of  them,  and 
ibr  this  purpose  united  together  forever  as  identical. 

it  will  thus  be  seen,  that  the  effect  of  these  changes  in  our 
patent  laws  and  the  long  usage  and  construction  under  them 
is  entirely  to  remove  the  objection,  that  the  patent  in  this 
case  was  not  as  broad  as  the  claim  in  tiie  writ,  and  did  not 
comply  substantially  with  the  requirements  connected  with 
the  petition. 

From  want  of  full  attention  to  the  differences  between  the 
English  laws  and  ours,  on  patents,  the  views  thrown  out  in 
some  of  the  early  cases  in  this  country  do  not  entirely  accord 
with  those  now  offered.  Paine,  441 ;  Fennock  et  al.  v.  IHor 
logue,  2  Pet.,  1.  Some  other  diversity  exists  at  times,  in 
consequence  of  the  act  of  1793,  and  the  usages  under  it  in 
the  patent-office^  not  being  in  all  respects  as  the  act  of  1836. 
But  it  is  not  important,  in  this  case,  to  go  farther  into  these 
considerations. 

The  next  objection  is,  that  this  description  in  the  lettei*s  thus 
considered  covers  more  than  one  patent,  and  is,  therefore,  void 
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There  seems  to  have  been  no  good  reason  at  first,  unless  it 
be  a  fiscal  one  on  the  part  of  the  government  when  issuing 
patents,  why  more  than  one  in  favor  of  the  same  inventor 
should  not  be  embraced  in  one  instrument,  like  more  than  one 
tract  of  land  in  one  deed,  or  patent  for  land.    Phill.  Pat.,  217. 

Each  could  be  set  out  in  separate  articles  or  paragraphs,  as 
different  counts  for  different  matters  in  libels  in  admiralty  or 
declarations  at  common  law,  and  the  specifications  could  be 
made  distinct  for  each,  and  equally  clear. 

But  to  obtain  more  revenue,  the  public  officers  have 
generally  declined  to  issue  letters  for  more  than  one  patent 
described  in  them.  Renouard,  293;  Phill.  Pat.,  218.  The 
courts  have  been  disposed  to  acquiesce  in  the  practice,  as 
conducive  to  clearness  and  certainty.  And  if  letters  issue 
otherwise  inadvertently,  to  hold  them,  as  a  general  rule,  null. 
But  it  is  a  well-established  exception,  that  patents  may  be 
united,  if  two  or  more,  included  in  one  set  of  letters,  relate  to 
a  like  subject,  or  are  in  their  nature  or  operation  connected 
together.  Phill.  Pat.,  218,  219;  Barrett  v.  Hall,  1  Mason, 
447 ;  Moody  v.  Fiake^  2  Id.,  112 ;   Wyeth  et  al.  v.  Stone  et  al.^ 

1  Story,  278. 

•Those   here  are  of  that  character,  being  all   con-  r^AOA 
nected  with  the  use  of  the  improvements  in  the  steam-  '• 
engine,  as  applied  to  propel  carriages  or  vessels,  and  may 
therefore  be  united  in  one  instrument. 

Another  objection  is,  that  these  letters,  even  when  thus  con- 
nected with  the  specification,  are  not  sufficiently  clear  and 
certain  in  tl^ir  description  of  the  inventions. 

This  involves  a  question  of  law  only  in  part,  or  So  far  as 
regards  the  construction  of  the  written  words  used.  MetUgen 
V.  Kanowrs  et  al.^  1  Wash.  C.  C,  168 ;  Davis  v.  Palmer  et  al.^ 

2  Brock.,  308 ;  Wood  v.  UnderhilU  6  How.,  1.  The  degree  of 
clearness  and  freedom  from  ambiguity  required  in  such  cases 
is,  by  the  patent  act  itself  of  1793,  to  be  sufficient  "  to  distin- 
guish the  same  from  all  other  things  before  known,  and 
to  enable  any  person  skilled  in  the  art  or  science  of  which  it 
is  a  branch,  or  with  which  it  is  most  nearly  connected,  to 
make,  compound,  and  use  the  same."  1  Stat,  at  L.,  321.  See 
also  on  this,  Gods.  Pat.,  158,  154;  2  H.  Bl.,  489;  Wood  v. 
Underhill^  6  How.,  1 ;  Davoll  et  al.  v.  Brown^  1  Woodb.  &  M., 
67 ;  Pet.  C.  C,  801 ;  Svllivan  v.  Bedfield^  Paine,  441. 

There  are  some  further  and  laudable  objects  in  having  exact- 
ness to  this  extent,  so  as,  when  the  specification  is  presented, 
to  enable  the  commissioner  of  patents  to  judge  correctly 
whether  the  matter  claimed  is  new  or  too  broad.  3  Wheat., 
454;  3  Brod.  &  B.,  5;  1  Stark.,  192.     So,  also,  to   enable 
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courts,  when  it  is  contested  afterwards  before  them,  to  form  a 
like  judgment.  1  Stark.*)  192.  And  so  that  the  public,  while 
the  term  continues,  may  be  able  to  understand  what  the  patent 
is,  and  refrain  from  its  use,  unless  licensed.  Webst.  Pat.,  86 ; 
11  East,  106 ;  3  Meriv.,  161 ;  Uvam  v.  Uaton,  3  Wash.  C.  C, 
453 ;  4  Id.,  9 ;  Bovill  v.  Moore^  Davies,  861 ;  Lowell  v.  Lewis^ 
1  Mason,  182-189. 

In  the  present  instance,  yielding  to  the  force  of  such  reasons 
in  favor  of  a  due  and  rational  degree  of  certainty  in  describing 
any  improvements  claimed  as  new,  there  still  seems  to  us, 
though  without  the  aid  of  experts  and  machinists,  no  difficulty 
in  ascertaining,  from  the  language  used  here,  the  new  move- 
ment intended  to  be  given  to  the  steam-engine,  by  substituting 
a  continued  rotary  motion  for  a  crank  motion,  and  the  new 
form  of  the  spiral  wheel,  when  the  engine  is  used  in  vessels, 
by  changing  the  form  of  the  paddles  and  placing  them  near 
the  ends  of  the  arms ;  and  the  new  connection  of  the  power 
with  the  capstan  of  such  vessels,  by  inserting  the  upper  end 
*4A^1  ^^  ^^  shaft  into  the  capstan.  It  is  obvious,  also,  that 
-■  the  inventor  *c!aims  as  his  improvement,  not  the  whole 
of  the  engine,  nor  the  whole  of  the  wheel,  but  both  merely  in 
the  new  and  superior  form  which  he  particularly  sets  out. 
He,  therefore,  does  nt)t  claim  too  much,  which  might  be  baid. 
Hill  V.  Thompson  et  aL^  2  J.  J.  Marsh.  (Ky.),  435 ;  4  Wash. 
C.  C,  68;  Gods.  Pat.,  189;  JSay  v.  Marshall,  1  Myl.  &  C, 
373 ;  1  Story,  273 ;  2  Mason,  112 ;  4  Bam.  &  Aid.,  541 ;  Bovill 
V.  Moorey  2  Marsh.,  211. 

The  novelty  in  each  he  describes  clearly,  as  he  should;  and 
it  is  not  necessary  he  should  go  further.  1*  Story,  286 ; 
Webst.  Pat.,  86,  note.  McFarlane  v.  Price^  1  Stark.,  199 ;  and 
King  v.  CuUer,  Id.,  354 ;  3  Car.  &  P.,  611 ;  2  Mason,  112 ; 
Kingsby  &  Pirss.  Pat.,  61 ;  Gods.  Pat.,  154 ;  Isaacs  v.  Cooper 
et  al.,  4  Wash.  C.  C,  259. 

He  need  not  describe  particularly,  and  disclaim  all  the  old 
parts.     7  Wheat.,  435 ;  Phill.  Pat.,  270,  and  cases  cited. 

And  the  more  especially  is  that  unnecessary,  when  such  dis- 
claimer is  manifestly,  in  substance,  the  result  of  his  claiming 
as  new  only  the  portions  which  he  does  describe  specially. 
All  which  is  required  on  principle  in  order  to  be  exact,  and 
not  ambiguous,  thus  becomes  so. 

It  is  to  be  recollected,  likewise,  that  the  models  and  draw- 
ings were  a  part  of  this  case  below,  and  are  proper  to  be 
resorted  to  for  clearer  information.  JSarle  v.  Sawyer,  4  Mason, 
9.  With  them  and  such  explanatory  testimony  as  experts  and 
machinists  could  furnish,  the  court  below  were  in  a  coiidition 
to  understand  better  all  the  details,  and  to  decide  more  cor- 
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rectly  on  the  clearness  of  the  description ;  but  from  all  we 
have  seen  on  the  record  alone,  we  do  not  hesitate  to  concur  in 
the  views  on  this  point  as  expressed  in  that  court. 

In  conclusion,  on  the  other  objections  to  the  proof,  as  to  the 
drawings  and  to  the  charge  below  in  relation  to  the  effect  of 
them  and  to  the  destruction  of  them  by  fire,  we  likewise  ap- 
prove the  directions  given  to  the  jury. 

The  destruction  by  fire  was  no  fault  of  the  inventor ;  and 
liis  rights  had  all  become  previously  perfected.  This  is  too 
plain  to  need  further  illustration.  We  cannot  consent  to  be 
over  astute  in  sustaining  objections  to  patents.  4  East,  135 ; 
Crosley  v.  Beverly^  3  Car.  &  P.,  618,  614.  The  true  rule  of 
construction  in  respect  to  patents  and  specifications,  and  the 
doings  generally  of  inventors,  is  to  apply  to  them  plain  and 
ordinary  principles,  as  we  have  endeavored  toon  this  occasion, 
and  not,  in  tliis  most  metaphysical  branch  of  modern  law,  to 
yield  to  subtilties  and  technicalities,  unsuited  to  the  subject 
and  not  in  keeping  with  the  liberal  spirit  of  the  age,  and  likely 
to  prove  ruinous  to  u  class  of  the  community  so  incon-  mrAQ.a 
siderate  *and  unskilled  in  business  as  men  of  genius  *- 
and  inventors  usually  are. 

Indeed,  the  English  letters-patent  themselves  now,  however 
different  may  have  been  once  their  form  or  the  practice  under 
them,  declare  that  "  they  are  to  be  construed  "  *'  in  the  most 
favorable  and  beneficial  sense,  for  the  best  advantage  ''  of  the 
patentee.  Gods.  Pat.,  24,  App.,  7 ;  Kingsby  «&  P.  Pat.,  35. 
See  also,  on  this  rule,  Orant  v.  Raymond^  6  Pet.,  218 ;  Amen 
v.  Howard,  1  Sumn.,  482-485 ;  Wyeth  v.  Stone,  1  Story,  273, 
287;  Blanchard  v.  Sprague,  2  Id.,  164;  2  Brock.,  303;  2 
Barn.  &  Aid.,  345,  in  The  Kiny  v.  Wheeler  \  4  Howard,  708, 
in  Wilson  v.  Rovsseau  et  al. ;  1  Cromp.,  M.  &  R.,  864,  876,  in 
Rusftell  V.  Cowley, 

The  judgment  below  is  affirmed. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  DANIEL,  and  Mr. 
Justice  GRIER,  dissented  from  the  opinion  of  the  court. 

Note, — After  the  delivery  of  this  opinion,  the  counsel  for 
the  plaintiffs  in  error  suggested  that  other  questions  were 
made  below,  which  they  (Tesrred  to  be  considered,  and  there- 
fore moved  for  another  certiorari  to  bring  them  up.  This  was 
allowed,  and  judgment  suspended  till  the  next  term. 
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William  Houston  and  othbrs,  and  Fbancis  Pisk  and 
OTHERS,  Plaintiffs  in  brroe,  v.  The  City  Bank  of 
New  Orleans. 

The  District  Court  of  the  United  States,  sitting  in  bankmptcy,  had  power  tc 
decree  a  sale  of  the  mortgaged  property  of  a  bankrupt;  and  if  there  are 
more  mortgages  than  one,  and  the  proceeds  of  sale  are  insufficient  to  dis- 
charge the  eldest  mortgage,  the  purchaser  will  hold  the  property  free  and 
clear  of  all  encumbrances  arising  from  the  junior  mortgage.^ 

This  case  was  brought  up,  by  a  writ  of  error  issued  under 
the  twenty-fifth  section  of  the  Judiciary  Act,  from  the  Supreme 
Court  of  the  state  of  Louisiana. 

The  facts  in  the  case  are  fully  set  forth  in  the  opinion  of 
the  court. 

It  was  argued  by  Mr.  Johnson  and  Mr.  Clay^  for  the  plain- 
tiffs in  error,  and  Mr,  Sergeant^  for  the  defendants  in  error. 

Mr.  Johnson  stated  the  case  on  behalf  of  the  plaintiffs  in 
error,  who  were  purchasers  of  certain  property  which  was 
exposed  to  public  sale  by  order  of  the  District  Court  of  the 
United  States.  The  question  was,  whether  a  mortgage  upon 
the  property,  held  by  the  City  Bank,  was  an  existing  lien  at 
the  time  of  filing  the  bill,  or  whether  the  lien  had  been  de- 
stroyed by  the  proceedings  in  bankruptcy. 
♦4871       *^®  proceeded  to  lay  down  four  propositions : — 

J  1.  That  the  District  Court  had  jurisdiction  to  decree 
a  sale,  with  or  without  the  assent  of  the  mortgagee,  and  the 
purchaser  gets  an  absolute  title  against  all  persons  claiming 
by  or  through  the  bankrupt. 

2.  If  wrong  in  this  proposition,  and  the  District  Court  had 
no  authority  to  sell  without  the  assent  of  the  mortgagee,  then 
it  had  power  to  sell  with  that  assent ;  and  as  the  property  did 
not  sell  for  enough  to  pay  the  first  mortgagee,  who  assented  to 
the  sale,  the  title  to  the  purchaser  becomes  absolute. 

8.  If  wrong  in  this,  then  that  the  conduct  of  the  City  Bank, 
the  junior  mortgagee,  furnishes  presumptive  evidence  of  its 
assent  also  to  the  sale. 

4.  That  the  cancellation  of  the  mortgage  of  the  bank  under 
a  mandamus,  as  between  the  mortgagee  and  those  claiming 
under  him,  vested  an  absolute  title  in  the  purchaser. 

(As  the  decision  of  the  court  turned  entirely  upon  the  first 
point,  the  argument  of  Mr.  Johnson^  and  also  those  of  the  other 
counsel,  upon  the  other  points,  are  omitted.) 

^  CiTKD.    Eay  V.  Norseioorthyt  23  WalL,  134. 
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I.  The  District  Court  had  power  to  decree  a  sale,  with 
or  without  the  assent  of  the  mortgagee.  This  involves  two 
branches : — 

1st.  Had  Congress  the  constitutional  power  to  pass  such 
an  act? 

2d.  Did  they,  by  the  act,  vest  the  power  in  the  District 
Court  ? 

Ist.  The  power  of  Congress  was  denied  during  the  passage 
of  the  act,  but  this  court  have  affirmed  it  by  decreeing  under 
it.  It  is  only  necessary  to  refer  to  the  language  of  the  Con- 
stitution, and  it  will  be  seen  that  the  terms  of  the  grant  are  of 
the  broadest  character.  The  power  is  to  pass  all  laws ;  the 
only  restriction  is  that  they  shall  be  uniform.  But  as  the 
court  has  already  decided  the  constitutionality  of  the  law,  by 
acting  under  it,  the  inquiry  need  not  be  pursued. 

2d.  Did  Congress,  by  the  act,  vest  the  power  in  question  in 
the  District  Dourt  ? 

We  have  seen,  that  the  power  of  Congress  over  the  subject 
of  bankruptcy  is  total  and  absolute,  with  the  single  limitation, 
that  the  laws  must  be  uniform ;  and  an  examination  of  the 
law  will  show  that  Congress  intended  to  exercise  the  whole 
of  its  power.  This  is  a  cardinal  principle  in  the  interpreta- 
tion of  the  statute.  If  the  legislative  power  was  intended  to 
be  exhausted,  we  can  judge  how  much  was  given  to  the  courts. 
We  say,  that  jurisdiction  over  the  whole  subject  of  bank- 
ruptcy was  conferred. 

The  title  of  the  act  is  coextensive  with  the  power  of  r»4oo 
Congress.  *It  is  '*  to  establish  a  uniform  system,"  &c.  *- 
The  first  section  is  so  too.  The  second  avoids  certain  deeds, 
&c.,  and  the  proviso  says  that  liens  or  mortgages,  &c.,  shall 
not  be  impaired.  The  only  effect  of  this  is  to  preserve  the 
rights  themselves ;  but  it  gives  no  direction  how  the  rights 
are  to  be  enforced.  It  means  that  the  courts  of  the  United 
States  are  to  protect  them,  as  well  as  the  state  courts ;  and 
the  uniform  rule  by  which  this  is  to  be  done  can  only  be  found 
in  the  former,  acting  as  they  do  from  one  common  source  of 
construction  and  authority,  namely,  this  court.  The  exception 
itself  in  favor  of  these  rights  shows  that  Congress  intended 
to  occupy  the  whole  ground.  Everything  which  is  not 
excepted  passes  under  tne  act.  The  rights  themselves,  there- 
fore, being  the  only  matters  which  are  excepted,  the  mode  of 
enforcing  those  rights  by  an  application  to  the  state  courts  is 
not  saved.  Not  being  excepted,  it  is  gone.  If  Congress  had 
intended  that  the  state  courts  should  retain  their  jurisdiction 
over  mortgages,  and  have  the  power  of  foreclosing  them,  the 
law  would  have  said  so.     The  argument  upon  the  other  side 
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must  be,  that  all  these  encumbrances  were  excluded  £rom  the 
operation  of  the  law  entirely.  But  the  bankrupt  is  obliged 
to  make  a  return  of  all  his  property  of  every  kind,  under  the 
penalty  of  losing  the  benefit  of  the  law.  He  must  include  his 
mortgaged  property,  and  the  whole  must  be  adjudicated  by 
one  head.  Other  sections,  in  addition  to  the  proviso,  show  a 
design  of  giving  the  control  of  the  whole  subject  to  the  Dis- 
trict Court.  All  property  of  the  bankrupt,  all  his  rights  in 
every  species  of  estate,  real,  personal,  and  mixed,  all  his  debts, 
are  portions  of  the  matter  which  is  thrown  into  this  court. 
Debts  are  provable  and  proved  there.  If  such  a  surrender  be 
not  made,  the  bankrupt  is  not  to  have  the  benefit  of  the  act. 
This  shows  that  all  the  debts  are  to  be  paid  out  of  the  prop- 
erty. The  fifth,  seventh,  ninth,  tenth,  and  fifteenth  sections 
all  tend  to  show  the  control  of  the  District  Court  over  the 
entire  subject ;  the  sixth  and  eighth,  more  especially.  Let  us 
revert  to  the  question  before  the  court,  and  see  what  it  is. 
Had  the  District  Court  authority  to  decree  a  sale  of  mortgaged 
property,  so  as  to  give  the  purchaser  a  good  title  ?  This  is 
the  question.  The  language  of  the  Constitution  is  very  dif- 
ferent as  to  the  two  subjects  of  naturalization  and  bankruptcy. 
Over  the  first  the  power  of  Congi*ess  is  only  to  establish  a 
uniform  rule,  leaving  it  to  the  state,  as  well  as  federal,  courts 
to  enforce  the  rule.  The  jurisdiction  of  state  courts  is  not 
taken  away.  But  over  the  subject  of  bankruptcy  the  power 
is  to  establish  uniform  laws.  They  must  be  the  same  every- 
where. It  would  be  strange,  if  the  United  States  courts 
*4.ftQl  ^®^®  ^^^  vested  with  power  to  decide  all  questions 
J  *which  may  occur  under  these  laws.  The  object  was 
uniformity.  In  fact,  this  was  the  condition  upon  which  the 
power  was  held  by  the  federal  government.  The  act  of  Con- 
gress says  that  the  District  Court  shall  have  jurisdiction  over 
all  matters  arising  under  the  act,  all  ^^  cases  and  controversies,'* 
all  ^^  acts,  matters,  and  things/'  &c.,  until  a  final  distribution. 
Is  this  a  power  merely  to  sell  an  estate  subject  to  liens  ?  If  a 
clear  title  could  not  be  obtained,  the  property  would  be  sac- 
rificed. The  fact  that  claims  may  exist  upon  the  property,  and 
the  legality  of  those  claims,  are  wholly  different  things.  A 
bankrupt  may  make  fraudulent  mortgages,  or  give  illegal 
claims  to  his  wife.  Who  is  to  decide  the  question  of  their 
legality,  unless  it  be  the  District  Court?  Until  the  question 
was  settled,  the  property  would  not  sell.  So  much  for  the 
sixth  section.  But  the  eighth  removes  all  doubt,  for  it  allows 
the  Circuit  Court  to  entertain  a  bill  in  equity  in  all  cases 
arising  under  laws,  treaties,  &c.  The  third  section  vests  the 
lights  of  a  bankrupt  in  the  assignee.  Could  he  not  have  filed 
610 


JANUARY   TERM,    1848.  489 

Houston  et  al.  v.  City  Bank  of  New  Orleans. 

a  bill  in  the  Circuit  Court  to  have  the  mortgaged  property 
sold?  The  mortgagee  also  might  file  a  bill.  If  the  assignee 
were  to  assert,  and  prove,  that  the  mortgage  was  void,  either 
in  his  bill  or  answer,  would  not  the  court  set  it  aside  ?  But 
the  jurisdiction  of  the  Circuit  Court  is  concurrent  with  the 
District  Court,  not  superior  to  it.  The  District  Court  has, 
therefore,  the  same  power. 

The  decisions  of  this  court  in  8  How.,  208  and  426,  settle 
the  question.  But  the  opinion  is  said  to  be  obiter.  It  is 
strange,  that  the  highest  court  in  the  land,  vested  with  power 
to  decide  constitutional  questions,  should  listen  for  many 
hours  to  arguments,  write  out  its  opinion,  and  that  such 
opinion  should  be  disregarded  as  obiter.  It  was  wise  to  settle 
the  law  then.  As  soon  as  the  act  of  1841  passed,  numerous 
cases  occurred  under  it.  Doubts  grew  up.  Judges  decided 
differently.  Property  to  the  amount  of  thousands  of  dollars 
was  distributed  under  the  law.  It  was  the  duty  of  this  court, 
as  guardians  of  the  commonwealth,  to  settle  all  these  difficul- 
ties, and  guard  against  conflicts  between  the  authorities  of  the 
states  and  Unitea  States.  But  the  doctrines  asserted  in  Ux 
parte  Christi^^  3  How.,  203,  have  ceased  to  be  obiter.  Even  if 
we  admit  that  the  precise  point  now  before  us  was  not  before 
the  court  in  that  case,  yet  it  came  up  afterwards,  in  3  How., 
426.  At  page  434,  the  court  say,  that  they  concur  in  the 
principles  and  reasoning  of  Ex  parte  Chri%ty.  The  dismission 
of  the  bill  depended  upon  the  case  coming  within  the  preced- 
ing case  of  Ex  parte  Christy^  and  the  decision  was  made  upon 
this  ground.  This  was  not,  therefore,  an  obiter  opinion.  r«4gA 
At  page  440,  Mr.  *Justice  Catron  never  doubted  the  '• 
power  of  the  District  Court  over  mortgaged  property,  provided 
the  juiisdiction  of  a  state  court  had  not  first  attached.  As 
this  did  not  occur  in  the  present  case,  it  appears  to  be  free 
from  all  objection. 

Mr.  Sergeanty  for  defendants  in  error. 

This  case  is  brought  to  this  court  under  the  twenty-fifth 
section  of  the  Judiciary  Act,  and  the  only  point  open  is  the 
one  which  arises  under  that  section.  It  has  been  said  by  the 
counsel  on  the  other  side,  that  the  whole  case  is  before  this 
court,  and  the  authority  of  Osborne  v.  Bank  of  United  States 
cited  in  support  of  the  position.  But  that  case  was  not 
brought  here  under  the  twenty-fifth  section.  This  coui't  can- 
not decide  that  the  court  below  was  right  on  tlie  constitutional 
point,  and  then  proceed  to  reverse  the  decision  for  other  real 
sons.  Only  one  of  the  points  stated  by  the  opposite  counsel 
is  before  the  court  now.     The  other  three  are  not.     All  ques- 
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tions  relating  to  the  respective  rights  of  different  mort^gees 
is  a  Louisiana  question,  to  be  decided  by  the  state  courts. 
Whether  or  not  the  bank  assented  to  the  sale  is  not  a  point 
^yhich  this  court  is  at  liberty  to  examine  under  the  record,  nor 
whether  the  proceedings  in  the  state  courts,  in  order  to  obtain 
the  cancellation  of  the  mortgages,  were  regular  or  not.  These 
are  questions  for  the  courts  of  the  state  exclusively.  The 
only  question  now  before  us  is  the  right  of  the  District  Court, 
under  the  act  of  Congress,  to  force  to  a  conclusion  all  matters 
between  a  mortgagor  and  mortgagee.  How  has  the  exercise  of 
this  power  worked  in  the  present  case  ?  The  bankrupt  was 
worth  $350,000,  and  borrowed  $200,000  on  mortgage.  The 
property,  under  the  forced  sale,  sold  for  $120,000  only,  not 
one  third  of  what  the  assignee  had  valued  it  at.  QMr.  Ser- 
(jeant  here  recited  the  facts  in  the  case.) 

The  question  before  us  may  be  divided  into  two  branches : — 

1st.  Had  the  District  Court  jurisdiction  over  mortgages  ? 

2d.  Had  it  jurisdiction  in  this  case,  and  in  the  moae  pur- 
sued? 

1st.  Before  the  case  of  ^x  parte  ChrUti/^  different  construc- 
tions had  been  given  to  the  act  of  Congress,  and  we  are  still 
in  the  midst  of  the  conflict.  Where  was  the  necessity  of 
deciding  in  advance  ?  The  act  of  Congress  could  as  well  be 
carried  out  in  one  way  as  in  the  other.  If  the  settlement  of 
questions  relating  to  mortgages  had  been  left  to  state  courts, 
it  would  not  have  protracted  the  settlement  of  a  bankrupt's 
estate.  The  necessity  of  the  case  does  not  demand  that  this 
*491 1  P^^®^  should  be  vested  in  the  District  Courts.  The 
J  existence  *of  different  opinions  shows  a  doubt  of  the 
existence  of  such  a  power ;  and  a  decision  in  favor  of  this 
ultra  power  will  make  a  law  odious  which  was  not  so  before. 
It  makes  the  law  interfere  with  state  jurisdiction.  If  this 
mortgage  had  been  left  to  the  ordinary  course  of  proceeding 
in  Louisiana,  the  case  would  have  been  settled  long  ago.  But 
instead  of  that,  we  are  here  now,  disputing  about  an  act  of 
Congress.  What  is  it  ?  The  proviso  in  the  second  section 
controls  and  limits  the  whole  act.  It  declares  that  nothing 
shall  annul,  destroy,  or  impair  the  rights  of  married  women, 
or  liens  or  mortgages.  Without  this  proviso,  the  law  could 
not  have  been  passed.  It  was  put  in  because  the  states 
required  it  to  be  so.  The  reservation  is  that  liens  shall  not 
be  impaired.  Suppose  a  lien  existed  upon  property,  and  the 
person  who  held  the  lien  was  put  into  possession,  and  an 
order  of  the  District  Court  forces  him  to  sell  it  when  he  does 
not  wish  to  do  so.  Is  not  his  lien  impaired  ?  The  creditor  is 
in  possession  of  property,  under  a  contract  that  he  shall  keep 
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it  until  the  debtor  pays  him  what  is  due,  and  the  court  sends 
an  officer  to  take  it  away.  Has  he  not  a  less  right  than  the 
contract  gives  him?  So,  also,  the  construction  contended  for. 
on  the  other  side  requires  the  District  Court  to  settle  the 
rights  of  married  women.  What  right  has  this  court  to  med- 
dle with  the  subject,  whilst  a  woman  is  yet  under  coverture  ? 
Who  is  to  represent  her?  The  proviso  saves  equally  rights 
under  contracts  and  rights  under  the  law.  Your  aid  is  not 
asked  to  protect  them.  All  liens  are  preserved  which  are 
valid  by  the  laws  of  the  respective  states.  Who  is  to  judge 
of  their  validity?  The  state  courts,  or  the  judges  of  this 
court  in  their  circuits  ?  Whichever  tribunal  decides,  it  must 
look  only  to  state  laws.  Where,  then,  is  the  evil  of  allowitig 
state  courts  to  interpret  state  laws  ? 

It  is  not  correct  to  say,  as  the  opposite  counsel  has  done, 
that  where  Congress  has  plenary  power,  and  passes  an  act, 
therefore  the  act  must  be  construed  to  the  full  extent  of  the 
power  which  Congress  possessed.  This  has  not  been  the  dpc- 
trine  of  Congress  nor  of  the  people.  Half  a  century  ago, 
this  court  decided  that  they  would  take  jurisdiction  only  so 
far  as  Congress  had  delegated  it.  The  Judiciary  Act  of  1789 
limits  the  power  of  this  court,  which  has  never  gone  beyond 
it.  Doubtful  words  must  not  be  construed  to  enlarge  juris- 
diction until  the  people  alter  the  Constitution  of  the  United 
States.  If  there  be  a  doubt,  the  test  must  then  be  applied, 
whether  a  necessary  implication  exists,  or  whether  the  laws 
of  the  United  States  can  be  enforced  without  the  jurisdiction 
claimed.  This  is  the  rule  in  all  cases  of  limited  jurisdiction. 
Apply  it  to  this  case.  Has  Congress  said  clearly  that  this 
power  is  given  to  the  District  *Court  ?  On  the  contrary,  r«4qo 
some  of  the  judges  of  this  court  have  denied  the  power,  ■- 
which  shows  that  it  is  not  clearly  granted. 

The  second,  third,  and  eleventh  sections  all  have  the  same 
object  in  view,  namely,  the  preservation  of  rights  which  exist 
under  state  laws ;  and  the  only  inquiry  is  into  the  validity  of 
these  rights  under  those  laws.  The  United  States  are  jealous 
of  their  Constitution,  and  have  courts  of  their  own  to  protect 
it.  Is  it  unreasonable  to  concede  the  same  feeling  to  the 
states,  and  to  allow  their  own  courts  to  decide  upon  rights 
flowing  from  state  laws  ?  Nobody  doubts  the  correctness  of 
the  course  pursued  by  the  United  States.  Why  not  grant  the 
same  to  the  states  ? 

The  third  section  gives  to  the  assignee  all  the  rights  of  the 
bankrupt.  Take  the  case  of  property  pledged  for  a  debt  due 
hy  a  bankrupt,  and  in  possession  of  the  mortgagee.  The  bank- 
rupt himself  has  no  right  to  take  it  out  of  his  possession. 
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except  by  redeeming  it.  How,  "then,  can  the  assignee  do  it. 
and  exercise  greater  power  than  the  bankrupt  himself?  All 
that  the  assignee  can  legally  do  is  to  redeem.  But  the  claim 
here  is,  that  the  assignee  can  bring  the  unwilling  creditor  into 
the  District  Court,  and  compel  him  to  sell  the  property.  If 
there  is  a  loss,  on  whom  will  it  fall  ?  The  creditor  must  be 
the  only  suflFerer.  So  it  would  be,  if  family  rights  were 
involved.  The  assignee  would  look  only  to  the  interest  of 
the  creditors  of  the  bankrupt,  and  the  rights  of  the  family  be 
wholly  disregarded. 

2d.  Had  the  District  Court  jurisdiction  in  this  case,  and  in 
the  mode  pursued  ? 

(Mr.  Sergeant  here  objected,  that  the  requisitions  of  the  act 
had  not  been  complied  with,  as  to  the  petition,  notice,  &c.) 

In  England,  the  courts  order  trustees  to  invest  trust-funds 
in  mortgages,  and  so  they  do  in  the  United  States.  Such  an 
investment  is  generally  recognized  as  a  safe  place  for  money. 
What  is  a  mortgage  ?  It  is  an  estate  in  land  vested  in  the 
mortgagee.  It  may  be  called  a  security  for  a  debt,  but  it  is 
created  by  a  conveyance  of  the  estate.  It  is  true  that  it  is  an 
estate  on  condition  subsequent,  but  if  the  debt  is  not  paid, 
the  estate  vests  in  the  mortgagee.  The  relief  sought  here  is  to 
have  property  sold.  I  ask  that  the  contract  may  be  carried 
out.  The  nature  of  a  mortgage  is  explained  in  1  How.,  318, 
and  9  Wheat.,  489.  It  is  there  asserted,  that  the  mortgagor 
has  no  right,  at  law  or  equity,  but  to  redeem  the  property  oy 
paying  the  debt.  Whilst  the  mortgagee  has  two  remedies, — 
namely,  by  ejectment  and  bill, — the  mortgagor  has  no  right 
*4Q31  ®^^^P^  ^^  redeem.  Congress  knew  this,  and  vested  his 
J  right  *in  the  assignee.  In  Pennsylvania  there  is  no 
foreclosure  of  a  mortgage.  The  courts  of  law  furnish  the 
remedy.  Our  mortgagee  can  never  be  obliged  to  sell.  Will 
you  overturn  our  law  of  mortgage  by  ambiguous  words?  I 
adhere  to  the  contract  in  this  case.  They  go  out  of  it.  It  is 
at  the  option  of  the  mortgagee  whether  to  sell  or  not ;  but 
they  compel  him  to  sell.  The  property  was  worth  $350,000. 
Suppose  they  had  waited  for  a  favorable  time  to  sell,  instead 
of  putting  it  up  at  auction.  What  good  has  accrued  to  any 
one  from  so  putting  it  up  ?  None.  But  the  opposite  counsel 
say  that  this  course  is  recommended  by  its  simplicity.  What 
has  this  simplicity  produced  ?  A  long  contest  in  Louisiana, 
and  now  here,  at  a  grievous  expense.  Congress  never  in- 
tended this.  Nor  did  they  intend  to  place  the  courts  of  the 
United  States  in  a  position  antagonistical  to  the  state  courts, 
and  thereby  compel  the  latter  to  surrender  the  whole  control 
of  subject.  And  for  what  purpose  ?  To  promote  speedy  setp 
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tlements?  The  cases  under  the  bankrupt  law  of  1800  are 
not  yet  all  disposed  of.  Now  and  then  we  find  one  walking 
the  earth,  like  an  unquiet  ghost. 

Mr.  Clay^  for  the  plaintiffs  in  error,  in  reply  and  conclusion. 

Thomas  Banks,  a  citizen  of  New  Orleans,  bein^  the  owner 
of  a  block  of  buildings  in  that  city,  a  remarkable  edifice,  called 
Banks's  Arcade,  executed  three  several  mortgages  upon  it,  the 
first  to  the  New  Orleans  Canal  and  Banking  Company,  the 
second  to  the  CarroUton  Railroad  Company,  and  the  third, 
and  last  in  point  of  time,  to  the  City  Bank  of  New  Orleans, 
the  defendant  in  this  writ  of  error.  These  mortgages  were 
executed  to  secure  payment  of  large  sums  of  money  which 
Banks  owed  to  the  respective  mortgagees,  as  stated  in  the 
mortgages.  On  the  80th  of  July,  1842,  Banks  filed  his  peti- 
tion, in  the  District  Court  of  the  United  States,  holden  in 
New  Orleans,  to  be  declared  a  bankrupt,  under  the  act  of  the 
Congress  of  the  United  States  to  establish  a  uniform  system 
of  bankruptcy.  His  petition  was  accompanied  by  a  schedule, 
exhibiting  the  names  of  all  his  creditors,  and  a  list  of  all  his 

Sroperty;  and  among  his  creditors  so  enumerated  is  the 
efendant,  for  a  loan  on  mortgage  and  on  pledge  of  stock ; 
and  among  the  property  described  in  the  schedule,  and  sur^ 
rendered  to  his  creditors,  is  Banks's  Arcade.  On  the  6th  of 
September,  1842,  after  due  publication  and  notice  served  on 
the  creditors  resident  in  the  city  of  New  Orleans,  (the  defen- 
dant being  one  of  them,)  according  to  the  requisition  of  the 
bankrupt  act,  a  decree  of  bankruptcy  was  pronounced  by  the 
District  Court,  and  F.  B.  Conrad  was  appointed  assignee  of 
the  bankrupt's  estate,  who  qualified,  and  entered  on  the  duties 
of  his  office  according  to  law. 

*On  the  10th  of  October,  1842,  the  assignee  presented  r«  j  94 
a  petition  to  the  District  Court,  stating  that  a  great  '- 
portion  of  the  bankrupt's  property  consisted  of  large  masses, 
such  as  the  City  Hotel,  Banks's  Arcade,  &c.,  which  would  sell 
to  greater  advantage  if  subdivided ;  that  the  leases  granted  by 
the  bankrupt  were  about  expiring ;  and  that  tlie  interest  of 
the  estate  would  be  promoted  by  leasing  out  the  property  for 
one  year,  as  purchasers  would  prefer  buying  with  tenants  in 
occupation  of  the  property.  A  day  was  fixed,  by  order  of  the 
court,  for  the  hearing  of  the  petition,  which  was  advertised  in 
the  newspapers ;  and  on  the  hearing,  the  prayer  of  the  peti- 
tion was  granted,  and  the  assignee  took  possession  of  Banks's 
Arcade  and  the  other  property  of  the  bankrupt. 

Subsequently,  the  assignee  applied  to  the  District  Court  foi 
an  order  of  ^ale  of  the  property,  exhibited  plans  for  its  subdi- 
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vision,  and  proposed  terms  of  sale.  The  court  fixed  a  day  for 
the  hearing  of  the  petition,  ordered  it  to  be  published  in  the 
newspapers,  and  personal  notice  of  it  to  be  served  on  the  mort- 
gagees. On  the  6th  of  January,  1843,  the  court,  after  reciting 
that  notices  had  been  published  according  to  the  rules  of  court, 
and  that  personal  notice  had  been  served  on  the  mortgage 
creditors,  naming  them,  (and  the  defendant  among  them,) 
pronounced  a  judgment,  that  the  sale  of  the  property  take 
place  in  the  manner  and  on  the  terms  proposed  by  the  assignee, 
on  the  15th  of  February,  1843 ;  and  that  the  mortgages  be 
cancelled,  so  as  to  give  purchasers  unencumbered  titles,  reserv- 
ing, however,  to  the  mortgagees  respectively,  their  rights  upon 
the  proceeds  of  sale. 

The  sale  accordingly  was  effected,  by  the  marshal  of  the 
United  States,  on  the  day  appointed,  when  the  plaintiffs,  being 
the  highest  bidders,  became  respectively  the  purchasers  of  the 
several  parcels  adjudged  to  them  by  that  oiBcer.  The  sale 
was  one  of  the  most  notorious  and  attractive  that  ever  took 
place  in  the  city  of  New  Orleans,  from  the  conspicuous  posi- 
tion, great  value,  and  well-known  character  of  Banks's  Arcade, 
&c.  It  was  duly  advertised  in  the  newspapers  of  the  city, 
placarded,  and  otherwise  made  public,  and  brought  together  a 
vast  multitude.  It  was  conducted  with  irreproachable  rairness, 
which  is  not  contested  at  all  in  the  present  suit.  By  the  sub- 
division of  the  great  block  of  buildings  into  smaller  parcels, 
they  were  placed  within  the  reach  of  a  greater  number  of 
persons,  and  consequently  excited  more  competition  among 
persons  disposed  to  purchase.    By  the  large  and  liberal  credits 

fiven  to  purchasers,  (which  there  was  no  obligation  to  have 
one,)  the  property  was  also  placed  in  the  power  of  more 
*4d51  ^^P^^^^^^  ^^^^  purchasers.     From  these  two  causes,  it 
^  is  beyond  a  *doubt,  that  the  property  sold  for  much 
more  than  it  would  have  commanded  if  it  had  been  put  up  in 
block  and  sold  for  cash. 

From  the  public  advertisement  and  the  great  notoriety  of 
this  sale  of  Banks's  Arcade,  in  the  absence  of  all  proof  it  would 
not  have  been  doubted,  but  it  is  positively  proven  in  the  cause, 
that  the  defendant  had  full  notice  of  the  sale.  Yet  neither 
the  defendant,  nor  any  one  of  that  vast  multitude  present  at 
the  sale,  interposed,  in  any  manner  whatever,  to  forbid  it,  or 
uttered  one  word  of  warning  or  advice  to  pei*sons  bidding,  to 
prevent  their  purchasing.  And  the  plaintiffs,  so  far  from  sup- 
posing that  they  would  be  involved  in  a  tedious  and  expensive 
lawsuit  about  the  property  they  were  purchasing,  had  every 
reason  to  conclude  that  they  would  acquire  a  clear,  unencum- 
bered, and  indisputable  title  to  it. 
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Still,  before  they  actually  paid  the  consideration  money,  and 
received  titles  for  the  property  purchased,  they  required  of  the 
assignee  the  production  of  the  certificate  of  the  register  of 
mortgages,  that  there  existed  no  mortgage  or  other  encum- 
brance on  the  property,  which  certificate  is  held  by  the  law 
and  practice  of  Louisiana  to  be  a  perfect  security  to  purchasers 
against  preexisting  liens.  The  District  Court,  it  has  been 
seen,  had  ordered  the  mortgages  (including  the  defendant's) 
to  be  cancelled,  prior  to  the  sale,  so  that  purchasers  might 
obtain  unencumbered  titles ;  and  what  the  law,  through  the 
tribunals  of  justice,  commands  to  be  done,  ought  to  be  con- 
sidered and  taken  as  done.  But  to  remove  all  scruples  and 
quiet  all  apprehensions,  on  the  24th  of  February,  1843,  the 
court  passed  an  order,  at  the  instance  of  the  assignee,  stating 
that,  in  pursuance  of  its  order,  a  sale  had  taken  place,  for 
which  sale  the  New  Orleans  Canal  and  Banking  Company, 
which  held  the  first  and  oldest  mortgage  on  Banks's  Arcade, 
had  given  to  the  assignee  its  written  consent  that  its  mortgage 
should  be  raised,  in  order  that  the  assignee  might  pass  clear 
titles  to  the  purchasers;  and  ordering  that  the  recorder  of 
mortgages  should  erase  from  his  records  the  mortgages  of  the 
defendant  and  others. 

On  the  6th  of  March,  1843,  the  assignee  presented  his  peti- 
tion to  the  Parish  Court  for  the  parish  of  New  Orleans,  reciting 
the  proceedings  in  the  District  Court,  and  the  refusal  of  the 
recorder  of  mortgages  to  comply  with  the  order  to  erase  the 
mortgages ;  and  concluding  by  praying  the  court  for  a  man- 
damus to  compel  the  register  to  cancel  the  mortgages  in 
conformity  with  the  order  of  the  District  Court.  The  case 
was  elaborately  argued  for  three  days,  in  the  Parish  Court, 
which  finally  ordered  the  mandamus  to  be  granted. 
The  recorder  *appealed  from  this  decision  to  the 
Supreme  Court  of  Louisiana;  and  that  court  affirmed  it. 
(See  5  Rob.  (La.),  49.)  Thereupon  the  recorder  erased  the 
mortgages,  gave  a  certificate  that  no  encumbrances  existed 
on  the  property,  and  the  assignee  passed  a  clear  title  to  the 
plaintiff,  and  received  the  price  from  them  at  which  the 
property  had  been  stricken  off,  in  money  and  notes,  according 
to  the  terms  of  sale. 

On  the  23d  of  June,  1843,  the  New  Orleans  Canal  and 
Banking  Company  presented  a  petition  to  the  District  Court, 
stating  the  sale  of  Banks's  Arcade,  and  praying  that,  as  the 
first  mortgagee,  the  assignee  be  ordered  to  pay  over  to  the 
petitioner  the  cash  proceeds  and  the  notes  of  tlie  purchasers. 
The  court  ordered  public  notice  to  be  given  of  this  petition, 
which  having   been   accordingly  given,  on  the  6th  of  July, 
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1843,  the  day  fixed  for  its  being  heard,  the  court  gave  judg* 
ment  that  the  assignee  pay  over  to  the  Canal  Bank,  holding 
the  oldest  mortgage,  the  proceeds  of  the  sale  of  Banks's 
Arcade.  The  aggregate  amount  fell  far  short  of  what  was 
due  to  the  bank. 

On  the  5th  of  January,  1844,  the  assignee  having  filed  his 
account  of  his  administration  of  the  bankrupt's  estate,  so  far 
as  he  had  been  able  to  make  progress  in  it,  his  account  was 
referred  by  the  court  to  commissioners,  for  examination  and 
report.  The  commissioners  proceeded  to  the  adjustment  of 
the  assignee's  accounts,  awarded  or  adjudged  the  proceeds  of 
the  sale  of  Banks's  Arcade  to  the  New  Orleans  Canal  and 
Banking  Company,  as  the  first  mortgage  creditor  on  the 
property,  and  reported  to  the  court. 

Upon  receiving  their  report,  the  hearing  on  it  was  fixed  for 
the  18th  of  April,  1844,  and  notice  was  ordered  to  be  given 
through  the  public  papers,  and  personally,  to  the  resident 
creditors  of  the  bankrupt,  to  show  cause  why  the  report  should 
not  be  homologated  by  the  court.  Among  the  creditors  per- 
sonally notified  was  the  City  Bank  of  New  Orleans,  the 
present  defendant.  On  the  day  fixed,  the  report  of  the  com- 
missioners was  homologated  by  the  court. 

Throughout  the  whole  proceedings  of  the  District  Court, 
in  the  case  of  Thomas  Banks's  bankruptcy,  that  court  appears 
to  have  acted  with  the  greatest  caution,  and  with  the  most 
conscientious  regard  to  the  rights  of  mortgagees  and  all  credi- 
tors. In  the  commencement  of  Banks's  action  or  suit  against 
his  creditors,  to  obtain  his  discharge,  under  the  bankrupt  act 
of  Congress,  they  were  notified  by  publication  in  the  newspa- 
pers, and  personally,  as  required  by  the  act.  On  the  occasion 
of  every  important  step  taken  during  the  progress  of  the  case, 
♦4Q71  ^^®  creditors  were  fully  notified,  either  personally  or  by 
J  publication  *in  the  newspapers,  or  in  both  forms,  of 
what  was  proposed  to  be  done.  Thus,  when  the  assignee  pro- 
posed to  have  the  property  subdivided,  and,  as  the  leases  upon 
it  were  about  expiring,  asked  for  authority  to  grant  new 
leases,  the  court  fixed  a  time  for  hearing  his  motion,  and 
ordered  public  notice  thereof  to  be  given  in  the  newspapers. 
So,  when  the  assignee  applied  for  an  order  of  sale,  accompany- 
ing his  petition  with  a  schedule  of  the  property  to  be  sold^  and 
stating  the  proposed  terms  of  sale,  the  court  fixed  a  time  for 
hearing  the  motion,  and  ordered  that  public  notice  thereof  be 
given  in  the  newspapers,  and  personally  served  on  the  mort- 
gage creditors.  So,  also,  when  the  New  Orleans  Canal  and 
Banking  Company,  after  the  sale  of  Banks*s  Arcade,  peti- 
tioned the  court,  as  tlie  oldest  mortgagee,  to  have  the  proceeds 
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of  the  sale  applied  towards  payment  of  its  mortgage,  a  daj 
was  fixed  for  the  trial  of  this  petition,  and  the  court  ordered 
public  notice  to  be  given  in  the  newspapers.  And  again,  after 
the  report  was  made  of  the  commissioners  appointed  to  settle 
the  assignee's  account  of  the  administration  of  the  bankrupt*s 
estate,  by  which  report  the  proceeds  of  Banks's  Arcade  were 
awarded  to  the  first  mortgagee,  as  they  had  been  previously 
by  the  judgment  of  the  court,  notice  was  given  to  all  credi- 
tors, through  the  public  papers,  and  served  peraonally  on  the 
defendant,  to  appear  and  show  cause  why  the  report  should 
not  be  homologated  by  the  court. 

But  if  the  District  Court  were  signally  assiduous  and  un- 
tiring in  inviting,  by  repeated  uotincations,  all  persons,  and 
the  City  Bank  especially,  to  come  forward  and  assert  their 
rights,  and  oppose  whatever  might  unjustly  tend  to  their 
prejudice,  that  corporation  appears  to  have  firmly  resolved  to 
disregard  all  its  friendly  summonses.  It  maintained  through- 
out an  obstinate,  if  not  sullen,  silence.  It  determined  upon  a 
deliberate,  if  not  masterly,  inactivity.  It  never  once,  on  any 
occasion,  appeared  in  the  District  Court  sitting  in  the  bank- 
ruptcy of  Thomas  Banks  It  did  not  object  to,  or  contest, 
the  sale  of  the  Arcade,  when  about  to  be  ordered.  It  did  not 
forbid  the  sale,  when  about  to  be  made.  It  did  not  oppose 
the  appropriation  of  the  proceeds  of  sale  towards  the  payment 
of  the  first  and  prior  mortgage.  When  the  report  of  the  com- 
missioners, appointed  to  settle  the  accounts  of  the  assignee, 
was  about  to  be  homologated  by  the  court,  the  defendant  did 
not  oppose  the  slightest  obstacle,  although  that  report  ex- 
pressly assigned  the  proceeds  of  the  Arcade  away  from  his 
mortgage  towards  the  satisfaction  of  the  elder  mortgage.  He 
made  no  opposition,  which  is  known,  to  the  erasure  of  his 
mortgage,  either  before  the  Parish  Court  of  New  Orleans,  or 
before  the  Supreme  Court  of  Louisiana.  If  the  defen-  r«4go 
dant  entertained  any  antipathy  to  *the  federal  tribunal,  '• 
the  state  courts  remained  open  to  him ;  but  neither  there  did 
he  make  his  appearance,  whilst  any  of  the  transactions  which 
he  now  seeks  to  annul  and  set  aside  were  in  progress.  He  did 
not  before  any  state  court  institute  an  hypothecary  action,  or 
apply  for  any  order  of  seizure  and  sale  to  subject  the  Arcade 
to  the  payment  of  his  mortgage.  He  applied  for  no  injunc- 
tion to  restrain  the  proceedings  before  the  District  Court,  nor 
to  prevent  the  Parish  Court  from  erasing  his  mortgage.  The 
defendant  was  as  silent  as  the  grave  until  after  the  whole  pro- 
ceedings about  the  Arcade  were  closed  in  the  bankrupt  court, 
until  after  the  plaintiffs  had  bought  the  property,  without 
warning,  paid  the  purchase-money,  received  a  clear  title,  and 
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taken  a  peaceable  and  quiet,  and,  as  they  had  every  right  to 
suppose,  an  undisturbable  possession,  of  what  they  had  fairly 
bought  and  honestly  paid  for. 

In  this  sta^  of  the  business,  when  all  seemed  perfectly 
settled,  and  when,  according  to  the  ordinary  course  of  human 
affairs,  and  the  wants  of  quiet  and  repose  in  society,  there 
should  be  a  termination  of  all  controversy,  the  City  Bank  of 
New  Orleans  for  the  first  time  puts  itself  in  motion,  and, 
seeking  to  disregard,  disturb,  and  set  aside  all  that  had  been 
previously  done  in  respect  to  the  Arcade,  commences  in  the 
Commercial  Court  of  New  Orleans  its  hypothecary  action 
against  the  plaintifb  in  this  writ  of  error,  as  third  parties  in 
possession  of  the  mortgaged  property.  It  does  not  make 
defendants  to  the  suit,  either  the  New  Orleans  Canal  and 
Banking  Company,  or  the  CarroUton  Railroad  Company,  both 
of  which,  as  has  been  before  stated,  held  mortgages  prior  in 
time  and  dignity  to  that  of  the  City  Bank  of  New  Orleans. 
It  charges  no  irregularity,  imputes  no  fraud,  and  does  not 
impeach  the  fairness  of  the  sale.  It  is  founded  exclusively 
upon  the  notion,  that  the  highest  judicial  tribunals  of  the  state 
and  Union  had  perseveringly  and  deliberately  misinterpreted 
the  bankrupt  act ;  and  that,  although  that  act  is  now  dead, 
and  years  have  elapsed  and  millions  of  property  have  changed 
hands  under  faith  of  the  interpretation  given  to  it,  it  is  not 
now  too  late  to  go  back  and  correct  the  error  into  which  those 
tribunals  have  fallen.  The  court  dismissed  the  action  of  the 
City  Bank,  and  it  appealed  to  the  Supreme  Court  of  Louisi- 
ana. That  court,  reversing  the  decision  of  the  inferior  tribunal, 
gave  judgment  for  the  City  Bank,  to  reverse  which  this  writ 
of  error  is  now  prosecuted. 

I.  The  first  ground  on  which  the  plaintiffs  rely  is,  that  the 
first  mortgagee,  being  an  acknowledged  party  to  the  cause, 
gave  his  previous  consent  and  authority  to  the  sale,  and,  after 
*4991  ^^  ^*^  made,  petitioned  the  court  to  receive  the  pro- 

■■  ceeds,  and  *actually  did  receive  them,  towards  the  sat- 
isfaction of  his  mortgage,  and  so  ratified  and  confirmed  the 
previous  sale. 

(As  the  decision  of  the  court  did  not  turn  upon  this  point, 
the  argument  is  omitted.) 

II.  But  it  is  contended  that,  without  any  assent  of  the  first 
mortgagee  to  the  proceedings  of  the  court  in  bankruptcy,  and 
even  in  opposition  to  the  protest  of  that  and  every  other 
encumbrancer,  that  court,  under  the  act  of  Congress,  had  full 
and  complete  jurisdiction  over  the  mortgaged  property,  had 
ample  power  to  order  its  sale,  and  that  the  sale,  in  virtue  of 
its  authority,  is  valid  and  binding  upon  all  parties  whatever. 
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Nothing,  it  would  seem,  on  principle,  would  be  more  proper 
and  fitting,  than  that  the  assignee  of  the  bankrupt  should  be 
invested  with  all  the  property,  however  encumbered,  rights, 
and  interests  of  the  bankrupt ;  that  he  should  have  power  to 
sell  and  dispose  of  it  to  the  best  advantage,  making  clear 
titles  to  the  purchasers ;  and  that  he  should  be  obliged,  at  the 
same  time,  to  show  proper  regard  and  pay  due  respect  to  all 
liens  and  encumbrances  existing  on  the  property.  In  no  other 
wiiy  can  a  unity  in  the  administration  of  the  bankrupts'  estate 
be  secured.  In  no  other  way  can  a  speedy  and  definitive  set- 
tlement of  it  be  effected.  If  a  part  of  his  estate,  the  unen- 
cumbered part  only,  be  subject  to  the  authority  of  the  assignee, 
and  the  residue  of  it,  the  encumbered  part,  be  beyond  his 
control,  and  liable  to  a  different  and  conflicting  administration, 
delay  and  confusion  are  inevitable. 

What  was  so  manifest  and  reasonable  in  itself  was  not 
likely  to  be  overlooked  by  the  wisdom  of  Congress.  Accord- 
ingly, in  the  bankrupt  act,  the  assignee  is  invested  with  the 
fullest  right  and  power  over  the  whole  estate,  rights,  and 
interests  of  the  bankrupt,  of  whatever  kind  or  nature,  to  the 
same  extent  in  which  the  bankrupt  himself  held  them.  (Third 
section  of  the  act.)  And  Congress,  looking  to  the  interest  of 
all  parties  to  have  a  speedy  settlement  of  the  bankrupt's  estate, 
has  provided,  (in  the  tenth  section  of  the  act),  that  it  shall,  if 
practicable,  be  accomplished  within  two  years  after  the  decree 
in  bankruptcy. 

By  the  second  section  of  the  act,  it  is  provided,  that  noth- 
ing in  the  act  contained  shall  be  construed  to  annul,  destroy, 
or  impair  any  lawful  rights  of  married  women  or  minors,  or 
any  liens,  mortgages,  or  other  securities  on  property,  real  or 
personal  which  may  be  valid  by  the  laws  of  the  states  respect- 
ively, and  which  are  not  inconsistent  with  the  provisions  of 
the  second  and  fifth  sections  of  the  act. 

Under  this  proviso  the  defendant  contends,  that,  as  mort>- 
gagee,  he  is  exempted  from  the  operation  of  the  bank-  f^caa 
rupt  *act ;  that  it  does  not  touch  or  affect  him ;  that  L 
the  property  which  is  mortgaged  to  him  is  beyond  the  reach 
or  control  of  the  bankrupt  court,  and  that  he  may  proceed 
when  he  pleases  to  enforce  his  mortgage  rights,  without  regard 
to  the  interests  of  the  other  creditors  of  the  bankrupt,  and 
without  respect  to  the  requirement  of  the  bankrupt  act  to 
insure  a  speedy  settlement  and  close  of  the  proceedings  in 
each  case  in  bankruptcy,  within  two  years,  if  practicable,  after 
the  decree  declaring  the  bankruptcy. 

These  are  high  pretensions,  and  ought  to  be  fully  and  justly 
weighed.    Undoubtedly,  the  rights  of  all  mortgagees,  in  a  due 
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execution  of  the  bankrupt  act,  are  to  be  fully  respected  and 
enforced,  and  are  not  to  be  annulled,  destroyed,  or  impaired. 
But,  whilst  the  most  liberal  and  full  eflfect  ought  to  be  given 
to  the  part  of  the  act  which  declares  that  they  shall  not  be 
impaired,  annulled,  or  destroyed,  full  operation  should  also 
be  allowed  to  all  other  parts  of  the  act. 

If  the  act  can  receive  a  construction  by  which  the  mortgage 
creditor  can  be  made  safe  in  the  receipt  of  the  debt  which  the 
mortgage  was  intended  to  secure,  and  other  creditors  can  be 
allowed  to  receive  what  remains  of  the  mortgaged  property, 
after  that  object  is  accomplished,  that  construction  would  be 
recommended  by  justice  and  equity. 

The  plaintiffs  contend,  that  the  mortgaged  property  should 
be  fairly  administered  by  the  assignee,  along  with  the  other 
property  of  the  bankrupt ;  that  it  should  be  fairly  sold,  in  a 
manner  likely  to  make  it  the  most  productive ;  and  that  out  of 
the  proceeds  the  mortgages  should  be  first  satisfied,  and  the 
residue,  if  any,  be  applied  to  the  payment  of  the  general  cred- 
itors. And  this,  they  contend,  is  necessary  to  comply  with 
the  provisions  of  the  bankrupt  act.  Far  from  annulling, 
destroying,  or  impairing  the  lien,  they  contend  that  this 
course  gives  to  it  full  and  complete  effect,  securing  the  iden- 
tical object  for.  which  the  mortgage  or  lien  was  created. 

But  the  defendant,  in  effect,  contends  that  the  whole  prop- 
erty of  the  bankrupt,  as  was  manifestly  intended  by  the  bank- 
rupt act,  is  not  vested  in  the  assignee ;  that  a  part  of  that 
property,  which  happens  to  be  mortgaged,  is  without  the 
power  or  control  of  his  assignee ;  that  it  can  only  be  acted 
upon  and  disposed  of  when  the  mortgagee  pleases ;  and,  con- 
sequently, whatever  may  be  its  value  or  amount,  whether  it 
exceeds  or  not  the  debt  which  it  was  intended  to  secure,  it 
must  remain  exempt  from  the  power  or  management  of  the 
assignee. 

This  is  not  believed  to  be  according  to  the  design  of  the 
bankrupt  act.  That  was  to  subject  the  whole  property  of  the 
*^011  ^^^^^^^P^  ^  ^^^  payment  of  all  his  debts,  according  to 
J  their  *priority  and  privileges.  And  this  design  can  be 
best  effectuated  by  subjecting  the  property  to  a  single  and 
undivided  management,  under  the  superintendence  of  the 
assignee,  acting  in  obedience  to  one  judicial  tribunal. 

If  the  contrary  be  supposed, — if  the  mere  fact  of  the  exist>- 
ence  of  a  mortgage  withdraws  the  mortgaged  property  from 
the  control  of  an  assignee, — what  might  be  the  consequence? 
The  mortgage  may  be  illegal  and  invalid,  or  may  be  upon 
property  amounting  to  a  value  greatly  exceeding  the  v  debt 
intended  to  be  secured  by  it.  Is  the  property  mortgaged 
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under  such  circumstances  to  remain  beyond  the  reach  of  the 
assignee?  Does  not  every  view  which  can  be  taken  of  the 
subject  lead  to  the  conclusion,  that  the  entire  property  of  a 
bankrupt*  encumbered  and  unencumbered,  should  be  under 
the  control  of  the  assignee,  so  as  to  be  administered  by  him, 
with  due  respect  to  liens  or  not,  as  they  may  happen  to  exist? 

It  is  further  urged  by  the  defendant,  that,  whilst  his  mort- . 
gage  is  to  remain  sacred  and  beyond  the  reach  of  the  assignee, 
the  equity  of  redemption  may  be  sold ;  in  other  words,  that 
the  mortgage  property  must  be  sold,  subject  to  the  encum- 
brance. If  the  existence  of  a  mortgage  protects  the  property 
against  the  operation  of  the  bankrupt  act,  all  ^^  lawful  rights  of 
married  women  or  minors,  or  any  liens  or  other  securities  on 
property,  real  or  personal,"  are  equally  entitled  to  the  protec- 
tion claimed  under  the  proviso  of  the  second  section  of  the 
bankrupt  act.  How  would  it  be  possible  to  make  any  rational 
sale  of  the  estate  of  the  bankrupt,  subject  to  these  unascer- 
tained encumbrances?  Neither  the  seller  could  possibly 
know  the  actual  value  of  what  he  was  selling,  nor  the  pur- 
chaser what  he  was  buying.  Both  would  be  acting  perfectly 
in  the  dark.  Between  the  two  modes  of  selling  the  encum- 
bered property, — that  of  selling  it  although  shingled  over 
with  unknown  liens,  or  liens  of  unascertained  amount  or 
validity,  subject  to  the  whole  of  them,  or  that  of  fairly  selling 
it  upon  ample  notice,  liberated  from  all  encumbrances,  good 
and  bad,  and  applying  the  proceeds  first  to  the  satisfaction  of 
all  ^^  lawful  rights  of  married  women  or  minors,  or  any  liens, 
moi'tgages  or  other  securities,''  and  the  surplus,  if  any,  to 
other  creditors, — there  cannot  for  a  moment  be  a  doubt  which 
is  fraught  with  the  most  equity,  iustice  and  propriety.  The 
error  of  the  argument  of  the  defendant,  in  opposition  to  the 
latter  mode  of  sale,  consists  in  considering  it  as  annulling, 
desti*oying,  or  impairing  the  lien.  So  far  from  its  having  that 
efiEect,  the  precise  object  for  which  it  was  created  is  accom- 
plished by  applying  the  proceeds  of  the  mortgaged  property 
to  the  satisfaction  of  the  lien.  It  no  more  annuls,  destroys, 
or  impairs  the  lien,  than  would  be  done  by  a  ^judicial  r«cQ9 
sale  of  the  property  under  a  judgment  or  the  decree  of  L 
a  state  tiibunal.  A  morteage  cannot  be  justly  or  truly  said 
to  be  impaired  or  annulled  when  it  has  been  fully  satisfied,  or 
satisfied  to  the  extent  of  all  the  proceeds  of  the  property 
mortgage. 

If  it  had  been  the  intention  of  Congress  to  do  any  thing 
more,  in  regard  to  mortgages  and  other  liens,  than  to  preserve 
them  unimpaired, — if  it  had  been  intended  to  exclude  them 
altogetlier  from  the  operation  of  the  bankrupt  act, — different 
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language  from  that  which  was  actually  used  would  have  been 
employed.  Thus  in  the  third,  the  next  section  of  the  act  to 
that  which  has  been  under  consideration,  the  language  of  the 
proviso  is,  "  that  there  shall  be  excepted  from  the  operation 
of  the  provisions  of  this  section  the  necessary  household  and 
kitchen  furniture,"  &c.,  clearly  manifesting,  that,  with  that 
exception,  it  was  the  purpose  of  Congress  to  vest  in  the 
assignee  the  whole  estate  of  the  bankrupt,  of  every  name  and 
nature,  encumbered  or  unencumbered,  to  be  administered  by 
him  with  due  regard  to  the  rights  and  privileges  of  all  persons. 
But  it  is  useless  to  prolong  the  argument  in  support  of  the 
interpretation  of  the  bankrupt  law  now  contended  for.  Any 
necessity  for  it  is  wholly  superseded  by  authoritative  decisions 
of  the  highest  tribunals,  federal  and  state.  The  jurisdiction 
of  the  United  States  District  Court,  sitting  in  bankruptcy, 
over  the  property  mortgaged  by  the  bankrupt,  is  supported 
and  maintained  by  this  court  in  the  case  JEx  parte  the  City 
Bank  of  New  Orleans  (the  same  bank  which  is  defendant  in 
this  case)  against  Christy^  Assiffnee^  3  How.,  292.  Nothing 
can  be  more  full,  clear,  and  satisfactory,  than  the  reasoning 
employed  by  this  court  in  that  case,  and  the  conclusions  at 
which  it  arrives.  It  was  objected  aeainst  it,  in  the  court 
below,  that  the  decision  was  extra-judicial ;  that  it  was  not 
necessary  to  determine  the  point  as  to  the  jurisdiction  over 
mortgages ;  and  that  the  cause  went  off  by  a  refusal  to  grant 
the  prohibition  moved  for.  It  is  true,  that,  if  the  Supreme 
Court  had  chosen  to  shrink  from  any  expression  on  that  point 
of  its  opinion,  and  to  stand  non-committal,  it  might  have 
limited  itself  to  a  simple  denial  of  the  prohibition.  But  it  is 
respectfully  conceived,  that  such  a  course  of  darkness  would 
not  have  well  corresponded  with  the  duty  and  dignity  of  that 
high  tribunal.  The  point  fairly  ai'ose  in  the  cause,  was  elabo- 
rately discussed  in  the  argument,  and  was  deliberately  con- 
sidered by  the  court.  It  arose  under  a  new  law,  just  going 
into  full  operation  throughout  the  whole  extent  of  the  United 
States,  and  subject  to  exposition  by  a  great  variety  of  tribunals, 
♦'in^l  ^®^'®^^  *"^  state.  Conflicting,  or  apparently  c(mflicting, 
J  decisions  were  made,  or  in  danger  of  *being  made,  by 
inferior  courts.  All  eyes  were  anxiously  turned  to  this  court 
for  light.  The  very  party  now  objecting  to  the  authority  of 
the  precedent  brought  the  point  before  the  court,  and  fully, 
ably,  and  confidently  argued  it.  Under  all  these  circum- 
stances, and  considering  the  great  necessity  for  uniformity  of 
practice  and  decision  under  this  new  law,  could  this  court 
have  justly  and  honorably  avoided  settling  definitively  the 
controverted  point?  The  court  thought  it  could  not.  The 
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decision  of  such  a  question,  which  was  attended  with  so  much 
solemnity  and  consideration,  cannot  be  regarded  as  obiter 
dicta^  or  loose  expressions  of  judges,  which  accidentally  fall 
from  them,  without  deliberation,  during  the  progress  of  a  trial. 

But,  to  put  the  matter  forever  at  rest,  this  court  subse- 
quently reaffirmed  all  the  doctrines  and  principles  laid  down 
previously  in  the  preceding  case,  in  Norton's  Assignee  v.  Boyd 
and  others^  3  How.,  484. 

I  will  not  go  into  an  examination  of  the  decisions  of  par- 
ticular judges  of  the  federal  courts,  acting  on  the  circuits  or 
in  the  districts ;  for  if  they  conflict  with  those  ah-eady  referred 
to,  they  must  yield  to  the  paramount  authority  of  this  court. 

If  this  decision  of  the  question,  by  the  highest  tribunal  in 
the  land,  stood  upon  its  own  exalted  authority  and  dignity 
alone,  it  ought  to  command  the  respect  and  obedience  of  all 
other  tribunals,  state  and  federal,  within  the  United  States. 
For  if  the  Supreme  Court  of  the  United  States  cannot  finally 
and  definitively  settle  a  controverted  interpretation  of  a  law 
of  the  United  States,  our  admirable  but  complicated  system  of 
free  government  would  be  thrown,  as  to  the  administration  of 
justice,  into  utter  and  hopeless  disorder  and  confusion.  But 
it  does  not  rest  upon  the  sole  authority  of  this  court.  The 
Supreme  Court  of  Louisiana,  by  repeated  decisions,  fully  and 
deliberately  considered,  had  decided  the  same  question  in  the 
same  way.     Conrad^  Assignee^  ^c,  v.  Prieur^  Recorder^  ^c, 

5  Rob.  (La.),  49 ;  Clarke^  Assignee^  v.  Rosenda  et  aL^  Id.,  27 ; 
Benjamin^  Assignee^  v.  Prieur^  Id.,  59 ;  Lewis  v.  Fisk  at  al.y 

6  Id.,  169. 

It  will  be  perceived,  on  an  examination  of  these  cases,  that 
they  cover  the  whol6  ground  of  the  question  of  the  jurisdic* 
tion  of  the  banki*upt  court ;  and  that  it  was  thoroughly  consid- 
ered and  most  ably  argued.  The  Supreme  Court  of  Louisiana 
declares,  that,  however  the  question  may  be  settled  in  other 
states,  the  maintenance  of  the  jurisdiction  of  the  bankrupt 
court  is  essential  to  the  purposes  of  justice  in  Louisiana ;  and 
that,  if  it  be  not  maintained,  ^4t  would  be  destructive  of  most 
of  the  liens  and  securities  intended  to  be  protected  by  the  last 
proviso  of  the  second  section  of  the  act  of  Congress,"  r^cA^ 
owing  *to  the  peculiar  nature  of  the  liens  and  mort-  ■- 
gaffes  as  constituted  by  the  laws  of  Louisiana. 

Thus  doubly  fortified  by  the  solemn  and  deliberate  decisions 
of  the  highest  judicial  tribunal  in  the  United  States,  and  the 
highest  judicial  tribunal  of  the  state  of  Louisiana,  the  plain- 
tiffs had  some  right  to  suppose  that  they  could  not  be  dis- 
turbed in  the  possession  of  property  fairly  purchased,  and  held 
by  them  under  the  sanction  of  these  high  authorities. 
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(Jfr.  Clay  then  replied  to  Mr,  Sergeant^s  argument  respect- 
ing the  irregularity  of  the  proceedings.) 

III.  That  the  cancelment  and  erasure  of  the  defendant's 
mortgage  create  an  absolute  bar  to  any  relief  which  he  now 
seeks  to  subject  the  mortgage  in  the  hands  of  third  parties  to 
his  demand. 

IV.  That  the  defendant,  by  his  culpable  silence  and  non- 
intervention, during  the  whole  proceedings,  from  beginning  to 
end,  and  terminating  in  the  consummation  of  the  sale  of  the 
mortgaged  property  oy  the  passing  of  titles,  has  deprived  him- 
self of  all  right  to  the  aid  and  assistance  of  a  court  of  justice 
to  enforce  his  present  claim. 

(As  the  decision  of  the  court  did  not  turn  upon  either  of 
these  points,  the  argument  is  omitted.) 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  is  brought  here  by  a  writ  of  error  directed  to  the 
Supreme  Court  of  the  state  of  Louisiana,  under  the  twenty- 
fifth  section  of  the  act  of  1789.  The  record  is  voluminous, 
and  necessarily  so  from  the  nature  of  the  controversy  in  the 
state  courts.  But  the  following  summary  statement  contains 
all  the  facts  material  to  the  question  now  before  this  court 
upon  the  writ  of  error. 

In  1842,  Thomas  Banks,  a  citizen  of  New  Orleans,  was 
declared  a  bankrupt  under  the  act  of  Congress  to  establish  a 
uniform  system  of  bankruptcy,  and  F.  B.  Conrad  appointed 
his  assignee.  At  the  time  of  his  bankruptcy  he  was  the  owner 
of  certain  real  property  in  New  Orleans,  called  Banks's 
Arcade,  upon  which  he  had  executed  three  several  mortgages, 
all  of  them  outstanding  and  unsatisfied  at  the  time  he  became 
a  bankrupt.  The  first  was  to  the  New  Orleans  Canal  and 
Banking  Company;  the  second  to  the  Carrollton  Railroad 
Company ;  and  the  third  to  the  City  Bank  of  New  Orleans. 

Upon  the  application  of  the  assignee,  the  District  Court  of 
the  United  States  ordered  those  mortgaged  premises  to  be 
sold,  and  directed  that  the  mortgages  should  be  cancelled,  and 
the  property  sold  free  from  encumbrance,  rendering  to  the 
«^0^1  P^^^^®^  interested  their  respective  priorities  in  the  pro- 
^  ceeds.  It  *was  accordingly  sold,  and  purchased  by  the 
appellants ;  and  they  having  complied  with  the  terms  of  sale, 
conveyances  have  been  made  to  them  by  the  assignee,  and 
possession  delivered. 

Before  the  money  was  paid  by  the  purchasers,  there  were 
some  proceedings  in  the  state  courts  in  order  to  obtain  the 
actual  cancellation  of  these  mortgages  in  the  office  in  which 
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they  were  recorded.  But  these  j^roceedings  are  not  material 
to  the  question  before  this  court,  and  it  is  unnecessary  to 
state  them. 

After  the  sale  was  made  and  reported  by  the  assignee,  the 
New  Orleans  Canal  and  Banking  Company,  which  held  the 
elder  mortgage,  filed  a  petition  in  the  District  Court,  praying 
that  the  proceeds  of  the  sale  might  be  paid  over  to  that  bank ; 
the  whole  amount  for  which  the  property  was  sold  being 
insufficient  to  satisfy  the  debt  due  on  that  mortgage.  The 
said  bank  had,  it  appeai-s,  before  this  application  was  made, 
consented  to  the  sale  by  the  assignee,  and  agreed  that  the 
mortgages  in  its  favor  should  be  cancelled  for  the  purpose  of 

fiving  titles  to  the  purchasers,  reserving  its  rights  to  be  paid 
rst  out  of  the  proceeds. 

But  neither  the  Carrollton  Railroad  Company  nor  the  City 
Bank  of  New  Orleans  appeared  in  the  District  Court  in  any 
of  the  proceedings  hereinbefore  mentioned,  although  regularly 
notified.  Nor  did  either  of  them  exhibit  or  prove  any  claim 
against  the  bankrupt's  estate,  nor  assent  or  object  to  the  sale, 
or  to  any  of  the  proceedings  therein. 

Subsequently,  however,  and  after  the  proceedings  upon  this 
subject  in  the  District  Court  had  been  completed,  and  the 
purchasers  had  complied  with  the  terms  of  sale,  and  received 
their  titles  from  the  assignee,  and  been  placed  in  possession  of 
the  premises,  the  City  Bank  of  New  Orleans,  which  held  the 
third  mortgage,  instituted  a  suit  in  the  Commercial  Court  of 
the  state,  for  the  purpose  of  charging  the  property  in  the 
hands  of  the  purchasei-s  with  the  money  due  on  its  mortgage. 
The  purchasers  resisted  the  claim,  upon  the  ground  that  they 
were  entitled  to  hold  the  property  free  and  discharged  from  this 
encumbrance,  under  the  sale  made  to  tliem  by  the  assignee, 
as  hereinbefore  stated.  And  the  Commercial  Court  having 
decided  in  favor  of  the  validity  of  this  defence,  the  bauK 
appealed  to  the  Supreme  Court  of  the  state,  where  the  ques- 
tion was  mised  and  argued,  whether,  under  the  act  of  Con- 
gress establishing  a  uniform  system  of  bankruptcy,  the  pur- 
chasers were  entitled  to  hold  the  premises  free  and  discharged 
from  the  mortgage  to  the  City  Bank. 

Upon  this  question  the  Supreme  Court  reversed  the  r^cAc 
judgment  *of  the  Commercial  Court,  and  adjudged  that  ^ 
the  property  should  be  seized  by  the  sheriff,  and  sold  to  satisfy 
the  demand  of  the  bank.  And  it  is  this  judgment  of  the 
Supreme  Court  of  Louisiana  that  is  now  before  this  court  for 
revision. 

The  record  manifestly  preseuts  a  case  within  the  twenty- 
fifth  section  of  the  act  of  Congress  of  1789,  and  the  jurisdic- 
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tion  of  this  court  has  uot  been  disputed.  The  authority  of 
the  District  Court  of  the  United  States  to  order  the  sale  of 
the  property  free  from  and  discharged  of  the  encumbrances, 
as  mentioned  in  the  proceedings,  was  drawn  in  question,  and 
the  decision  of  the  Supreme  Court  of  the  state  was  against 
the  validity  of  the  authority  thus  exercised  by  the  District 
Court.  And  this  is  the  only  question  upon  which  this  court 
is  authorized  to  pass  judgment;  for  the  same  section  of  the 
act  of  1879,  which  gives  jurisdiction  in  the  cases  therein 
enumerated,  forbids  it  to  be  exercised  over  any  other  question 
which  may  have  arisen  in  the  case,  or  been  decided  by  the 
state  court. 

The  question,  then,  to  be  decided  by  this  court  is  simply 
this : — Are  the  purchasers  under  the  sale  made  by  the  assignee 
of  Thomas  Banks,  as  hereinbefore  stated,  under  the  authority 
of  the  District  Court,  entitled  to  hold  the  property  free  and 
discharged  from  the  mortgage  and  encumbrance  of  the  City 
Bank? 

With  every  respect  for  the  learned  state  court  which  has 
decided  against  the  ri^ht  of  the  purchasers,  we  cannot  persuade 
ourselves  that  it  can  be  either  necessary  or  pn)per,  at  this  day, 
for  this  court,  in  deciding  a  case  like  this,  to  enter  into  an 
argument  upon  the  construction  of  the  bankrupt  law,  in  order 
to  vindicate  its  judgment.  The  power  of  the  District  Court 
over  mortgages,  in  cases  of  bankruptcy,  was  fully  argued  and 
considered  in  the  two  cases  reported  in  3  How.,  292,  and  426, 
as  appears  by  the  opinions  delivered  by  the  court,  and  the 
opinions  of  the  justices  who  dissented.  But  whatever  differ- 
ence of  opinion  existed  as  to  some  of  the  propositions  main- 
tained in  these  cases  by  the  majority  of  the  coui*t,  there  has 
been  no  division  of  opinion  upon  a  question  like  the  one 
presented  in  this  record.  And  the  court  are  unanimously  of 
opinion,  that  the  sale  made  by  the  assignee  of  the  property  in 
question  is  valid,  and  that  the  purchasers  are  entitled  to  hold 
it  free  and  discharged  from  the  mortgage  to  the  City  Bank,  and 
from  all  other  encumbrances  mentioned  in  the  proceedings. 

The  judgment  of  the  Supreme  Court  of  Louisiana  must 
therefore  be  reversed. 

Order. 

*^071  ^^^^  cause  came  on  to  be  heard  on  the  transcript  of 
J  the  *record  from  the  Supreme  Court  of  the  state  of 
Louisiana,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Supreme  Court  in  this  cause 
be  and  the  same  is  hereby  reversed,  with  costs,  and  that  this 
cause  be  and  the  same  is  hereby  remanded  to  the  said  Supreme 
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Court,  to  be  proceeded  with  in  conformity  to  the  opinion  of 
this  court,  and  as  to  law  and  justice  shall  appertain. 


^^•*» 


The  West  River  Bridge  Company,  Plaintiffs  in  error, 
V.  Joseph  Dix  and  the  Towns  of  Brattleboro'  and 
dtjmmerston,  in  the  county  of  windham,  defen- 
dants in  error. 

The  West  River  Bridge  Company,  Plaintiffs  in  error, 
V.  The  Towns  of  Brattleboro'  and  Dummbrston,  in 
the    County  of   Windham,   and   Joseph   Dix,   Asa 

BOYDEN,    AND    PhINEAS    UnDERWOOD,    DEFENDANTS    IN 
ERROR* 

A  bridge,  held  by  an  hicorporated  company,  under  a  charter  from  a  state,  may 
be  condemned  and  taken  as  part  of  a  public  road,  under  the  laws  of  that 
state.  1 

This  charter  was  a  contract  between  the  state  and  the  company,  but,  like  all 
private  rights,  it  is  subject  to  the  right  of  eminent  domain  in  Uie  state.' 

The  Constitution  of  the  United  States  cannot  be  so  construed  as  to  take  away 
this  right  from  the  states.' 

Nor  does  the  exercise  of  the  right  of  eminent  domain  interfere  with  the  inyio- 
lability  of  contracts.  AH  property  is  held  by  tenure  from  the  state,  and  all 
contracts  are  made  subject  to  the  right  of  eminent  domain.  The  contract 
is,  therefore,  not  violated  by  the  exercise  of  the  right. ^ 

The  Constitution  of  the  United  States  intended  to  prohibit  all  such  laws 
impairing  the  obliffation  of  contracts  as  interpolate  some  new  term  or  con- 
dition, foreign  to  the  original  agreement. 

Property  held  oy  an  incorporated  company  stands  upon  the  same  footing  with 
that  held  by  an  individual,  and  a  franchise  cannot  be  distinguished  from 
other  property.' 

^  CiTBD.  Saat  Harford  v.  Hartford  that  property  acquired  by  a  corpora- 

Bridge  Co,,  10  How.,  586, 587;  People  tion  in  virtue  of  the  right  of  emment 

ex  rel.  v.  WaUhy  96  111.,  252.    S.  P.  domain  should  be  Uken  from  it  by 

Be  Towanda  Bridge  Co.,  91  Pa.  St,  another  exercise  of  the  same  right. 

216.  Chicago  Ac,  B,  B,  Co.  v.  Town  q/ 

'CiTBD.    Bichmond  Ac,  B,  B.  Co.  Lake,  Tl  111.,  883;  MaUer  cf  N,  Y. 

V.  Louisa  B.  B.  Co,,  18  How.,  88;  Central  Ac,  B.  B.  Co,,  63  N.  Y.,  32(i; 

Greenwood  y.  Freight  Co.,  lb  Otto,  22.  Sixth  Ave,   B,  B,  Co.  v.   Kerr,  72 

8.  P.    Mills  V.   8t,  Clair  County,  8  Id.,  a30.    Com^re  Chicago  Ac.  B.  B. 

How.,  669;  Milner  v.  New  Jersey  B,  Co,  v.  City  of  Joliet,  71  111.,  25;  Cen- 

B.  Co,,  6  Am.  L.  Reg.,  6.  tral  City  B'y  Co.  v.  Fort  Clark  B'y 

•Cited.     Withers  v.   Buckley,  20  Co.,  81  Id.,  528;  Matter. of  Bochester 

How.,  89,  91.    See  Boom  Co.  v.  Pat-  Water  CommWs,  66  N.  Y.,  418.    But 

terson,  8  Otto,  403.  property  condemned  for  one  public 

^  Cited.    Planter tf  Bank  v.  Sharp,  use — e.  g.,  a  railroad,  cannot  be  con- 

ante,  •881;   Dodge   v.    Woolsey,    18  veyed  to  another  companv,  for  another 

How.,  879;  Matter  of  Meador,  1  Abb.  use  exclusively,  except  by  legislative 

U.  S.,  827;  Ashuelot  B,  B.  Co,  v.  act:  and  this,  though  the  railroad  be 

Elliot,  58  N.  H.,  456.  under   state   control.      West.  Union 

•Cited.    Board  qf  Liquidation  v.  Teleg.  Co.  v.  Amer.  Union  Teleg,  Co., 

City  of  New  Orleans,  82  La.  Ann.,  65  6a.,  160;  s.  c.    38  Am.  Rep.,  781. 

918;  B.  A  O.  B,  B.  Co.  v.  P.  W.  A  Compare  Matter  qf  New  York  Ac. 

K^  B.  B.  Co.,  17  W.  Va.,  858.  B,  B.  Co.,  20  Hun  (N.  Y.),  201,  206. 

There  is  no  principle  which  forbids 
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Thesb  cases  were  brought  up,  by  a  writ  of  error  issued 
under  the  twenty-fifth  section  of  the  Judiciary  Act,  from  the 
•Supreme  Court  of  Judicature  of  the  state  of  Vermont. 

In  1795,  the  legislature  of  Vermont  passed  an  act,  entitled, 
"  An  act  granting  to  John  W.  Blake,  Calvin  Knowlton,  and 
their  associates,  the  privilege  of  building  a  toll-bridge  over 
West  River,  in  Brattleboro'. ' 

The  first  section  enacted  that  Blake,  Knowlton,  and  their 
associates,  should  be  and  continue  a  body  politic  and  corporate, 
by  the  name  of  the  West  River  Bridge  Company,  for  one 
hundred  years ;  and  that  they  should  have  the  exclusive 
privilege  of  erecting  and  continuing  a  bridge  over  West  River, 
within  four  miles  from  the  place  where  said  stream  united 
•^Oftl  ^^^  Connecticut  River. 

J       *The  second  section  fixed  the  rate  of  tolls. 

The  third  section  enacted,  that,  at  the  expiration  of  forty 
years  from  the  first  of  December,  1796,  the  judges  of  the 
Supreme  Court  should  appoint  commissioners  to  examine  the 
books  and  accounts  of  the  company ;  and  if  it  should  appear 
that  the  net  proceeds  should  have  averaged  a  larger  sum  than 
twelve  per  cent,  per  annum,  the  judges  should  lessen  the  tolls, 
provided  they  did  not  reduce  them  so  low  as  to  prevent  the 
proprietors  from  receiving  twelve  per  cent. 

The  remaining  sections  provided  for  the  government  of  the 
company,  for  their  keeping  the  bridge  in  good  repair,  &c.,  &c. 

During  the  years  1795,  1796,  and  1797,  the  company  built 
the  bridge. 

In  1799,  Josiah  Arms  conveyed  to  the  company  a  small 
piece  of  land,  about  two  acres,  lying  on  the  south  bank  of 
West  River. 

In  1803,  the  legislature  passed  a  supplement  to  the  charter, 
which  altered  the  rate  of  tolls,  but  left  the  remaining  parts  of 
it  unaltered. 

In  November,  1889,  the  legislature  passed  an  act  entitled, 
"  An  act  relating  to  highways,"  in  and  whereby  it  was  enacted 
and  provided,  that  ^^  wlienever  there  shall  be  occasion  for  any 
new  highway  in  any  town  or  towns  in  this  state,  the  Supreme 
and  County  Courts  shall  have  the  same  power  to  take  any 
real  estate,  easement,  or  franchise  of  any  turnpike,  or  other 
corporation,  when,  in  their  judgment,  the  public  good  requires 
a  public  highway,  which  such  courts  now  have,  by  the  laws  of 
this  state,  to  lay  out  highways  over  individual  or  private 
property;  and  the  same  power  is  granted,  and  the  same  rules 
shall  be  observed,  in  making  compensation  to  all  such  corpo- 
rations and  persons,  whose  estate,  easement,  franchise,  or 
rights  shall  be  taken,  as  are  now  granted  and  provided  in  other 
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oases ;  provided,  that  no  such  real  estate,  easement,  or  fran- 
chise shall  be  taken  in  the  manner  and  for  the  purposes  afore- 
said, unless  the  whole  of  such  real  estate,  easement,  or  franchise 
belonging  to  said  corporation  shall  be  taken,  and  compensation 
made  therefor." 

On  the  25th  of  August,  1842,  Joseph  Dix  and  fifty-four  other 
persons  presented  the  following  petition  to  the  County  Court 
for  the  county  of  Windham  : — 

"  That  the  public  highway  or  stage-road,  leading  from  the 
stage-house  of  Henry  Smith,  in  Brattleboro',  through  the 
northerly  part  of  said  town,  and  through  the  town  of  Dum- 
merston,  to  the  south  line  of  Putney,  in  said  county,  has  for 
a  long  time  been  a  subject  of  great  complaint,  both  on  account 
of  the  steep  and  dangerous  hills,  and  the  great  difficulty  of 
keeping  the  same  in  repair,  as  now  travelled.  That  r«cAQ 
various  and  repeated  *attempts  have  been  made  to  '- 
improve  the  same,  with  little  success.  Your  petitioners 
further  represent,  that,  from  actual  survey  and  admeasure- 
ment, they  are  confident  a  highway  may  be  laid  between  said 
termini,  and  made  at  a  moderate  expense,  which  will  avoid 
most  of  the  hills  and  be  perfectly  satisfactory  to  the  public. 
Your  petitioners  are  aware  that  some  alterations  have  recently 
been  made  on  said  route  by  a  committee  of  this  court,  upon 
the  petition  of  Paul  Chase  and  others,  and  that  indictments 
are  now  pending  against  said  towns  for  not  making  the  same ; 
but  your  petitioners  believe  that  said  committee,  in  ordering 
said  alterations,  are  influenced  by  the  solicitations  of  interested 
individuals,  rather  than  the  public  good,  and  that  if  said 
alterations  are  worked,  they  would  form  but  little  improve- 
ments, and  that  the  public  will  never  be  satisfied  until  said 
highway  is  laid  on  the  best  possible  route ;  and  further,  that 
it  will  cost  as  much  to  make  said  alterations,  (which  we  con- 
sider to  be  useless,)  as  it  will  to  make  a  good  travelling  road 
on  the  route  contemplated  by  the  petition. 

**  And  your  petitioners  further  represent,  that  the  toll-bridge 
across  West  River,  on  said  route  in  Brattleboro',  owned  by  the 
West  River  Bridge  Corporation,  is,  and  for  a  long  time  has 
been  a  sore  grievance,  both  to  the  traveller  and  the  inhabi- 
tants of  the  towns  in  the  vicinity,  who  have  occasion  to  pass 
and  repass,  travel  and  labor,  on  said  highway ;  and  however 
the  legislature  in  the  infancy  of  the  state  may  have  exercised 
a  sound  discretion  in  granting  said  toll-bridge,  yet,  in  the 
present  improved  and  thriving  condition  of  the  inhabitants, 
your  petitioners  are  unable  to  discover  any  good  reason  why 
said  grievance  should  longer  be  endured,  or  why  the  wealth}^ 
town  of  Brattleboro'  should  not,  as  well  as  other  towns  much 
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less  able,  sustain  a  free  bridge  across  West  River.  Your 
petitioners  therefore  pray  the  court,  by  an  able,  judicious,  and 
disinterested  committee,  to  cause  said  route  to  be  surveyed, 
and  sucti  alterations  and  improvements  to  be  made  in  the  old 
road,  or  a  new  one  to  be  laid,  as  the  public  good  may  require ; 
and  also  to  take  the  real  estate,  easement,  or  francluse  of  the 
'  West  River  Bridge  Company,'  a  corporation  owning  the  afore- 
said toll-bridge,  for  the  purpose  of  making  a  free  road  and 
bridge  across  said  river,  agreeable  to  the  statute  in  such  case 
made  and  provided ;  and  as  in  duty  bound  will  ever  pray." 

In  conformity  with  the  above  prayer,  the  court  appointed 
three  persons  to  examine  the  premises  and  make  report. 

In  May,  1843,  the  commissioners  reported  that  they  had 
examined  the  premises,  and  were  unanimously  of  opinion  that 
a  new  road  ought  to  be  laid  out  over  a  considerable  portion  of 
*^101  ^^^  distance  between  the  tiBrmini  mentioned  in  the 
J  petition,  *which  road,  they  said,  they  had  caused  to  be 
surveyed  and  laid  out.  The  report  then  proceeded  as  follows : 

^^The  said  commissioners  also  examined  the  toll-bridge 
across  West  River  in  Brattleboro',  and  have  taken  into  con- 
sideration the  propriety  of  laying  a  free  road  across  said 
bridge,  at  the  expense  of  said  town  of  Brattleboro',  as  con- 
templated by  said  petition ;  and  in  this  the  said  commissioners 
were  unanimously  of  the  opinion,  that  public  good  required 
that  the  real  estate,  easement,  or  franchise  of  the  West  River 
Bridge  Corporation  should  be  taken,  and  compensation  made 
therefor,  that  said  toll-bridge  might  thereafter  become  a  free 
bridge.  The  said  commissioners  have  therefore  assessed  to 
the  said  West  River  Bridge  Corporation  the  sum  of  four 
thousand  dollars,  to  be  paia  to  the  said  West  River  Bridge 
Corporation  out  of  the  treasury  of  said  town  of  Brattleboro', 
in  full  compensation  for  all  real  estate,  easement,  or  franchise 
belonging  to  said  corporation,  which  real  estate,  easement,  or 
franchise  is  situate  in  said  town  of  Brattleboro',  near  the 
mouth  of  West  River,  and  is  supposed  to  be  more  particularly 
described  in  a  deed  from  Josiah  Ames  to  the  West  River 
Bridge  Company,  dated  on  the  first  day  of  April,  in  the  year 
seventeen  hundred  and  ninety-nine,  and  recorded  in  Brattle- 
boro' records  of  deeds,  liber  D,  page  203,  containing  two  acres 
of  land,  be  the  same  more  or  less,  with  a  covered  bridge,  gatei 
toll-house,  bai'n,  and  other  buildings  thereon. 

Thomas  F.  Hammond, 
Julius  Convbrsb, 
Isaac  N.  Cushhan, 

Commisrioneri.*^ 
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To  this  report,  the  West  River  Bridge  Company,  the  town 
of  Brattleboro',  the  town  of  Dummerston,  and  the  persons 
who  were  entitled  to  damages  for  the  loss  of  land,  &c.,  all 
filed  objections. 

The  town  of  Brattleboro'  filed  five  objections,  the  last  of 
which  was  as  follows  : — 

"  6.  Because  it  does  not  appear  from  said  report,  and  is  not 
true  in  fact,  that  there  was,  or  that  said  commissioners  consid- 
ered that  there  was  any  occasion  for  any  new  highway  on 
said  route  within  a  great  distance,  to  wit,  within  two  miles  of 
said  bridge." 

The  town  of  Dummerston  filed  ten  objections,  the  first  four 
of  which  are  as  follows : — 

^^1.  Because  said  commissioners  proceeded  in  said  report  to 
discontinue  the  Indicted  Road,  so-called ;  a  road  of  which  the 
petition  of  Joseph  Dix  and  others  did  not  ask  the  dis-  r«f -i -t 
continuance ;  *a  road  which  said  town  was  then  liable   ^ 
to  make,  and  has  since  raised  money  to  make. 

"  2.  Because  the  acceptance  of  said  report  would  render  the 
maintenance  of  two  roads  necessary  through  a  large  part  of 
the  town,  while  the  natural  difficulties  are  so  great,  that,  with 
only  one,  the  burdens  of  said  town,  when  compared  with  its 
means,  are  unusually  onerous. 

"3.  That  the  surveyed  route,  or  Nurse  Swamp  route,  so 
called,  is  a  longer,  more  wet,  and  more  expensive  route, 
between  the  termini  in  question. 

"  4.  That  the  said  commissioners  were  partial,  prejudiced, 
and  mistaken ;  and  acted  under  the  influence  of  misrepre- 
sentations made  by  interested  persons." 

The  persons  to  whom  danmges  were  awarded  b)'  the  report 
were  fifteen  in  number.  Eleven  of  these  filed  six  objections, 
the  first  of  which  was  as  follows : — 

^*  1.  Because  the  said  commissioners  were  partial,  prejudiced, 
and  mistaken,  and  acted  under  the  misrepresentations  made 
by  interested  persons." 

The  West  River  Bridge  Company  filed  seven  objections,  the 
sixth  of  which  stated  the  charter,  their  observance  of  it,  and 
their  desire  for  its  continuance. 

In  November,  1843,  the  case  was  tried,  and  the  report  of 
the  commissioners  was  accepted.  The  two  towns  were  ordered 
to  pay  the  damages  awarded  to  the  persons  through  whose 
lands  the  road  was  laid  out,  and  ^'  the  town  of  Brattleboro*  to 
pay  to  the  West  River  Bridge  Company  the  sum  of  damages, 
as  assessed  by  said  commissioners,  by  the  31st  day  of  May, 
1844 ;  and  that  said  briilge  be  opened  for  the  free  public  travel 
by  the  1st  day  of  June,  1844." 
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In  February,  1844,  a  writ  of  certiorari  was  sued  out  from 
the  Supreme  Court,  whereby  the  whole  proceedings  of  the 
County  Court  were  brought  up  for  review.  Upon  the  argu- 
ment, the  West  River  Bridge  Company,  in  addition  to  the 
exceptions  which  they  had  presented  to  the  court  below,  filed 
the  two  following : — 

"First.  That  the  said  statute  of  this  state,  having  been 
enacted  long  after  the  said  grant  by  the  same  state  of  the  said 
franchise  of  toll  to  the  said  West  River  Bridge  Corporation, 
and  long  after  the  said  grant  was  accepted  and  acted  on  by 
the  said  corporation,  is  of  no  validity  for  the  purpose  of 
authorizing  the  taking  of  the  said  franchise  against  the  consent 
of  said  corporation,  or  the  laying  out  of  a  free  public  highway 
over  and  upon  the  said  bridge,  on  the  ground  that  the  said 
statute,  if  it  purports  to  authorize  the  proceedings  aforesaid, 
*^121  ^^  ^  violation  of  the  contract  of  this  state  with  the  said 
J  corporation,  and  is  *therein  repugnant  to  that  clause  of 
the  Constitution  of  the  United  States  which  provides  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  contract. 

"Secondly.  That  inasmuch  as  it  is  apparent  upon  the  said 
record,  and  proofs  filed  in  said  cause,  copies  of  which  are  here- 
unto annexed,  that  there  is  no  occasion  for  any  new  highway 
within  the  said  town  of  Brattleboro',  near  said  bridge ;  and 
that  no  new  highway  is  in  fact  laid  out,  or  adjudged  to  be  laid 
out,  within  the  distance  of  two  miles  from  either  terminus  of 
said  bridge ;  and  that  the  damages  awarded  to  the  said  West 
River  Bridge  Company  are  grossly  inadequate  as  a  compensa- 
tion for  the  value  of  the  corporate  franchise,  and  other  prop- 
erty adjudged  to  be  taken ;  the  taking  of  the  said  franchise, 
ana  laying  out  of  the  said  free  public  highway  over  and  upon 
the  said  bridge,  by  the  judgment  of  the  said  County  Court, 
under  such  circumstances,  a  mere  evasion,  under  color  of  law, 
of  the  said  provision  of  the  Constitution  of  the  United  States, 
and  an  exercise  of  authority  under  this  state  which  is  wholly 
invalid  as  against  the  said  West  River  Bridge  Company,  on 
the  ground  of  its  being  repugnant  to  the  constitutional  pro- 
visions aforesaid." 

The  Supreme  Court  passed  the  following  judgment: — 

"And  thereupon,  after  hearing  the  respective  parties  by 
their  counsel,  upon  their  respective  allegations,  and  the  said 
exceptions  in  said  record  contained,  it  is  considered,  ordered, 
and  adjudged  by  the  court  here,  that  the  statute  aforesaid  was 
and  is  valid  for  the  purpose  of  taking  the  said  franchise,  and 
laying  out  the  said  free  public  highway  over  and  upon  the 
said  bridge ;  and  that  the  same  was  and  is  in  no  wise  repug- 
nant to  the  Constitution  of  the  United  States;  and  that  the 
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said  proceedings  of  the  said  County  Court  were  a  lawful  exer- 
cise of  the  authority  of  the  state  under  the  said  statute,  and 
neither  repugnant  to  nor  an  evasion  of  the  provisions  of  the 
said  Constitution ;  and  that  there  is  no  error  in  the  record 
and  proceedings  aforesaid ;  and  that  the  said  defendant  parties 
recover  their  costs." 

To  review  this  judgment,  a  writ  of  error  brought  the  case 
up  to  this  court. 

It  was  argued  by  Mr,  Webster  and  Mr.  Oollamer^  on  behalf 
of  the  plaintiffs  in  error,  and  Mr,  Phelps^  for  the  defendants 
in  error.  On  both  sides  argumentative  briefs  were  filed ;  and 
although  all  the  counsel  added  many  illustrations  and  argu- 
ments, orally,  to  their  respective  briefs,  in  the  progress  of  dis- 
cussion, yet  the  reporter  thinks  it  the  safer  course  to  reprint 
the  briefs  themselves. 

*-Mr.  WehBter  2^nA  Mr.  Oollamer^  iot  thG  plaintiffs  in  rm^Ao 
error.  '■ 

In  the  township  of  Brattleboro',  in  Vermont,  A.  D.  1796, 
there  was  a  public  highway  along  the  west  bank  of  Connecti- 
cut River,' and  passing  across  West  River,  a  tributary  of  the 
Connecticut,  which  public  highway  was  re-surveyed  that  year, 
and  ever  has,  and  still  does,  continue  unaltered  within  said 
town.  This  re-survey  was  under  an  act  of  1796.  (Whitney's 
afiBdavit,  and  copy  of  survey ;  Record,  pp.  84,  36.) 

In  1796,  by  an  act  of  the  legislature  of  Vermont,  the  plain- 
tiffs were  created  a  corporation  for  one  hundred  years,  with 
the  exclusive  privilege  of  erecting  and  continuing  a  toll-bridge 
over  West  River,  within  four  miles  of  the  place  where  that 
stream  unites  with  Connecticut  River,  and  the  rate  of  toll  was 
fixed  by  said  act.  The  act  provided  that  the  bridge  should  be 
built  where  the  road  was  to  be  surveyed,  and  within  two  yeara, 
and  it  was  so  done.  (Charter,  Record,  p.  26,  §  4,  and  proviso 
to  §  6,  p.  28.) 

The  act  further  provided,  that,  at  the  expiration  of  forty 
years,  the  outlay  and  income  of  the  plaintiffs  might  be  exam- 
ined by  commissioners,  appointed  by  the  Supreme  Court ;  and, 
if  the  plaintiffs  had  realized  more  than  twelve  per  cent,  per 
annum,  the  court  might  reduce  the  tolls  so  as  to  yield  only 
that  amount.  The  plaintiffs,  within  the  limited  time,  erected 
the  bridge,  and  have  ever  since  sustained  it,  having  sevcTal 
times  rebuilt  it ;  and  now,  at  great  expense,  have  erected  so 
large  a  part  of  it  with  stone,  that  to  sustain  it  is  much  less 
expense  than  formerly,  and  the  franchise  and  bridge  are  now 
of  great  value,  to  wit,  of  the  value  of  ten  thousand  dollars. 
(Record,  p.  56.) 
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^ . ■■  M  m,,^      ■»^        ■       ■■        I  ■■  - ■■!■  !■■  I  ^■■-  ■  ■■■■      ■■^M^— I— ^^ 

By  the  general  law  of  Vermont  relating  to  highways,  the 
County  Court,  on  petition,  may  appoint  commissioners  to  lay 
out  highways  within  the  county,  who  survey  the  way  and 
assess  the  damage  to  the  landholder,  and  make  report  to  the 
court,  who  thereupon  make  their  orders  accordingly ;  and  the 
same  power  is  given  to  the  Supreme  Court,  in  laying  highways 
into  two  or  more  counties.     (Rev.  Stat,  of  Vermont,  p.  553.) 

In  November,  1889,  the  legislature  passed  "an  act  relating 
to  highways,"  which  provided,  "  whenever  there  shall  be  occa- 
sion for  any  new  highway  in  any  town  or  towns  within  this 
state,  the  Supreme  and  County  Courts  shall  have  the  same 
power  to  take  any  real  estate,  easement,  or  franchise  of  any 
turnpike  or  other  corporation,  when  in  their  judgment  the 
public  good  requires  a  public  highway,  which  such  courts  now 
have,  by  the  laws  of  the  state,  to  lay  out  highways  over  indi- 
*'S141  ^^^^*1  ^^  private  property;  £ind  the  same  power  is 
-'  granted,  and  *the  same  rules  shall  be  observed,  in 
making  compensation  to  all  such  corporations  and  persons 
whose  estate,,  easement,  franchise,  or  right  shall  be  taken,  as 
are  now  granted  and  provided  in  other  cases ;  provided  that 
no  such  real  estate,  easement,  or  franchise  shall  be*  taken  in 
the  manner  and  for  the  purpose  aforesaid,  unless  the  whole  of 
such  real  estate,  easement,  or  franchise  belonging  to  said 
corporation  shall  be  taken,  and  compensation  made  therefor." 

In  1842,  a  petition  was  presented  to  the  County  Court  of 
the  county  of  Windham,  Vermont,  praying  for  a  re-survey  and 
improvements  in  the  highway,  beginning  in  the  village  of 
Brattleboro',  and  leading  north  across  this  bridge,  and  thence 
north  to  and  through  the  town  of  Dummerston ;  and  in  rela- 
tion to  this  bridge,  it  is  represented  in  the  petition  as  a  great 
"grievance,  and  should  no  longer  be  endured;"  and  praying 
that  said  road  should  be  re-surveyed,  and  the  real  estate,  ease- 
ment, or  franchise  of  the  "  West  River  Bridge  Company," 
should  be  taken  for  the  purpose  of  making  a  free  road  and 
bridge  across  said  river.  On  that  petition  the  court  appointed 
commissioners,  who  proceeded  to  examine  the  road  and  decide 
in  the  premises. 

They  surveyed  and  laid  out  a  road  in  this  manner,  (as  ap- 
pears. Record,  p.  17,)  beginning  at  Brattleboro'  village,  about 
one  mile  south  of  this  bridge,  and  following  the  existing  high- 
way to  and  across  the  bridge,  and  thence  north  of  the  bridge 
two  miles,  without  making  any  alteration  whatever.  (Record, 
p.  32,  and  Report,  p.  17.)  They  then  report  changes  in  the 
highway,  all  but  fifty  rods  of  which  is  in  Dummerston ;  and, 
as  to  this  bridge,  the  commissioners  report  as  follows  : — 

"  The  said  commissioners  also  examined  the  toll-bridge 
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across  West  River,  in  Brattleboro',  and  have  taken  into  con- 
sideration the  propriety  of  laying  a  free  road  across  said  bridge, 
at  the  expense  of  the  town  of  Brattleboro',  as  contemplated  by 
said  petition ;  and  in  this  the  said  commissioners  were  unani- 
mously of  opinion,  that  the  public  good  required  that  the  real 
estate,  easement,  or  franchise  of  the  West  River  Bridge  Com- 
pany should  be  taken,  and  compensation  made  thereior,  that 
said  toll-bridge  might  be  made  a  free  bridge.  The  commis- 
sioners have  therefore  assessed  to  the  said  West  River  Bridge 
Corporation,  the  sura  of  four  thousand  dollars,  to  be  paid  to 
the  said  West  River  Bridge  Corporation  out  of  the  treasury  of 
said  town  of  Brattleboro',  in  full  compensation  for  all  real 
estate,  easement,  or  franchise  belonging  to  said  corporation, 
which  real  estate,  easement,  or  franchise  is  situate  in  said 
town  of  Brattleboro',  near  the  mouth  of  West  River."  (Record, 
pp.  15, 16,  and  Ames's  deed,  p.  32.) 

This  report  was  returned  into  court,  and  though  r«cic 
exceptions  *and  objections  were  thereto  made  on  the  '• 
part  of  the  present  plaintiffs,  as  well  as  by  said  town  of  Brat- 
tleboro', yet  the  court,  on  the  hearing,  decided  to  accept  and 
approve  said  report,  and  established  the  whole  of  said  road, 
and  ordered  that  Brattleboro'  pay  the  present  plaintiff  the 
said  sum  of  four  thousand  dollars,  and  ^^  that  said  bridge  be 
opened  for  the  free  public  travel."     (Record,  pp.  26,  26.) 

This  decision  and  these  proceedings  were  carried  before  the 
Supreme  Court  of  the  state  by  certiorari^  and  by  that  court 
affirmed ;  whereupon  the  plaintiff  brings  this  writ  of  error. 

By  the  twenty-fifth  section  of  the  Judiciary  Act  of  the 
United  States,  it  is  provided,  "That  a  final  judgment  or  decree 
in  any  suit,  in  the  highest  court  of  law  or  equity  of  a  state  in 
which  a  decision  of  the  suit  could  be  had,  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  authority  exercised 
under,  any  state,  on  the  ground  of  their  being  repugnant  to 
the  Constitution,  treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  such  their  validity,  may  be  re-exam- 
ined and  reversed  or  afBrmed  in  the  Supreme  Court  of  the 
United  States  upon  a  writ  of  error."  The  plaintiff  insists 
that  this  power  and  authority  exercised  under  the  state  of 
Vermont,  and  the  statute  of  that  state,  passed  in  1839,  under 
which  the  power  was  exercised  in  the  manner  it  was  done,  are 
repugnant  to  the  Constitution  of  the  United  States. 

This  court  is  never  called  on  to  decide  a  state  law  unconsti* 
tutional  in  the  abstract.  It  must  have  a  case  before  it,  and 
the  question  is,  Is  it  constitutional  us  construed  and  applied 
in  the  case  by  the  state  court?  If  it  were  not  so,  the  state 
courts  have  but  to  take  a  state  law,  good  on  its  face,  and  con- 
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strue  it  to  cover  cases,  however  grossly  unconstitutional,  and 
there  would  be  no  redress,  as  it  might  be  said.  The  law  is 
good,  but  the  decision  is  bad,  but  that  is  not  within  the  juris- 
diction of  this  court.  The  only  way  is  to  treat  the  state 
statute  as  the  state  court  has  treated  and  applied  it  in  the  case, 
and  then  to  consider  whether,  for  such  a  purpose,  it  is  consti- 
tutional. Such  has  been  the  course  in  this  court.  A  law 
may  be  constitutional  for  some  purposes,  and  not  for  others. 
(^Golden  v.  Prince,  8  Wash.  C.  C,  313.)  The  statute  of 
Maryland,  levying  a  tax  on  any  bank  put  in  operation  in  that 
state  without  consent  of  its  legislature,  was  not  decided  as 
unconstitutional  in  the  abstract.  It  was  undoubtedly  good  as 
to  private  banks,  or  those  of  other  states ;  but  when  it  was 
applied  by  the  state  courts  to  a  branch  of  the  United  States 
Bank,  then  this  court  decided  that,  for  that  purpose,  it  was 
bad,  being  unconstitutional.  (^McCulloch  v.  Maryland,  4 
•'ilfil  Wheat.,  235.)  The  statute  of  New  York,  granting  the 
J  exclusive  navigation  of  its  *waters  by  steam  vessels, 
was,  by  this  court,  holden  as  unconstitutional,  as  applied  to 
vessels  coming  from  without  the  state.  (^Oibbons  v.  Ogden, 
9  Wheat.,  209.)  Indeed,  the  words  of  the  United  States 
statute  are  carefully  adapted  to  such  an  object.  It  provides, 
not  merely  that  this  court  is  to  pass  on  the  constitutionality 
of  the  state  law,  but  on  any  authority  exercised  under  any 
state.  If,  then,  it  appears  that,  in  this  case,  the  plaintiflFs' 
rights  have  been  invaded  by  any  authority  under  the  state,  or 
by  any  law  of  the  state  repugnant  to  the  Constitution  of  the 
United  States,  the  decision  oi  the  state  court  must  be  reversed. 

I.  It  is  insisted  by  the  defendant,  that  this  is  a  pretended 
exercise  of  the  power  of  the  eminent  domain,  as  an  incident 
of  sovereignty, — ^the  taking  of  private  property  for  public 
use ;  when,  in  truth  and  reality,  it  is  but  an  actual  impairing 
and  destroying  the  force  and  obligation  of  a  contract,  contrary 
to  the  provisions  of  the  United  States  Constitution. 

This  is  attempted  to  be  effected  under  the  disguise  of  call- 
ing this  grant  and  franchise  property.  It  is  no  such  property 
as  falls  within,  or  can  be  the  subject  matter  of  the  eminent 
domain.  The  original  idea  of  the  eminent  domain  was  the 
right  of  sovereignty,  or  residuum  of  power  over  the  land 
which  remained  in  the  sovereign  or  lord  paramount  after  the 
fee  granted  to  the  feudatory,  and  was  therefore  confined  to 
the  realty.  In  the  progress  of  arts  and  commerce,  when  per- 
sonal property  became  worthy  of  legal  consideration,  this 
power  of  sovereignty  was  extended  over  that,  and  even 
included  debts.  But  this  grant  to  the  plaintiffs  can  fall  with- 
in no  such  category  of  property.  It  is  a  franchise,  a  pure 
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franchise.  It  included  the  grant  of  no  property,  real  or  per- 
sonal. It  lay  in  grant,  and  not  in  livery.  It  was  created  by, 
and  had  its  existence  in,  the  grant  in  the  contract ;  and  it 
could  cease  only  by  impairing  and  destroying  that  contract. 
If  a  private  debt  or  contract,  as  a  chose  in  action,  could  be 
taken  under  the  power  of  eminent  domain,  yet  still  the  debt 
is  kept  on  foot  and  in  force.  But  this  is  an  attempt,  not  to 
take  and  keep  in  force  this  contract,  but  actually  to  extin- 
guish and  destroy  it.  Even  if  it  were  true,  as  has  been 
holden,  that  property  which  the  corporation  create  or  acquire, 
and  the  taking  of  which  would  not  destroy  the  grant,  might 
be  taken  in  the  proper  exercise  of  this  power  of  eminent 
domain,  yet  the  grant  itself,  the  franchise,  is  no  property.  A 
franchise  is  defined  to  be  *'  a  royal  privilege  or  branch  of  the 
king's  prerogative,  subsisting  in  the  hand  of  a  subject.'' 

The  state  alone  possessed  the  power  to  erect  and  sustain 
toll-bridges  across  large  streams  in  the  public  highway.  This 
prerogative  was  duly  granted  to  the  plaintiflFs  as  to  a  r«r-|iT 
certain  *stream ;  and  in  the  plaintiffs'  hands,  within  *- 
the  limitations  of  the  grant,  it  could  not  be  overthrown  by 
the  exercise  of  another  branch  of  the  sovereignty  of  only  equal 
and  no  greater  force.  It  is  true,  that  the  shares  in  a  corpora- 
tion are  property,  but  the  franchise  is  not.  It  cannot  be  taken 
to  respond  to  any  liabilities  of  the  corporation,  and  can  only 
be  extinguished  by  forfeiture.  It  is  entirely  unlike  a  grant 
of  land,  to  which  the  state  court  compare  it,  in  this, — this  is 
a  grant  of  royal  prerogative,  or  branch  of  sovereignty ; 
whereas,  when  land  is  granted,  all  the  powers  of  sovereignty, 
to  enforce  the  laws,  levy  taxes,  and  in  all  other  respects, 
remain  still  in  the  state  over  the  granted  territory. 

II.  All  the  powers  of  the  states,  as  sovereign  states,  must 
always  be  subject  to  the  limitations  expressed  in  the  United 
States  Constitution,  nor  can  they  any  more  be  permitted  to 
overstep  such  limitations  of  power  by  the  exercise  of  one 
branch  of  sovereignty  than  another.  What  is  forbidden  to 
them,  and  which  they  cannot  do  directly,  they  should  not  be 
permitted  to  do  by  color,  pretence,  or  oblique  indirection. 
Among  other  matters  limiting  and  restricting  state  sovereignty 
is  this : — No  state  shall  pass  *'  any  law  impairing  the  obligation 
of  contracts."  The  power  of  eminent  domain,  like  every  other 
sovereign  power  in  the  state,  is  subject  to  this  limitation  and 
prohibition.  Laws  creating  corporations,  with  powers  for  the 
benefit  of  the  individual  corporators,  even  though  for  public 
purposes,  like  turnpikes,  railroads,  toll-bridges,  &c.,  have  always, 
and  bv  almost  every  court  in  the  Union,  and  by  this  court, 
been  decided  to  be  contracts  betweeu  the  government  and  the 
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corporators.  The  plaintiffs'  grant  and  franchise  was  a  con- 
tract of  the  state  for  one  hundred  years,  and  by  this  act  of 
1889,  and  the  proceedings  under  it,  that  contract  is  not  only 
impaired,  but  utterly  destroyed ;  and  this  a  state  can  no  more 
do  under  the  power  of  eminent  domain,  than  under  the  law- 
making power,  or  any  other  power  of  sovereignty.  It  is  said, 
the  citizen  is  safe,  because,  under  the  exercise  of  the  eminent 
domain,  he  is  to  receive  compensation  for  whatever  is  taken. 
That  furnishes  no  security,  for  the  mode  and  amount  of  com- 
pensation is  fixed  ex  parte  by  the  government  and  its  agents ; 
and,  besides  that,  the  prohibition  of  the  Constitution  is  gen- 
eral, and  contains  no  exception  for  this  exercise  of  this  power 
of  eminent  domain  as  to  contracts. 

If  the  provision  of  the  Constitution,  which  forbids  the  im- 
pairing of  contracts,  does  not  extend  to  the  contracts  of  the 
state  governments,  and  they  are  left  subject  to  be  destroyed 
by  the  eminent  domain,  then  there  is  an  end  of  public  faith. 
♦'ilRl  ^^  ^®  ^bXA^  by  every  writer,  and  by  almost  eveiy  court 
.  J  which  has  *passed  on  this  subject,  the  eminent  domain, 
that  it  must  rest  with  "the  legislative  power  to  determine 
when  public  uses  require  the  assumption  of  private  property," 
and  to  regulate  the  mode  of  compensation.  (2  Kent  Com., 
340.)  If  to  this  it  be  holden  that  this  extends  even  to  con- 
tracts of  the  government  itself,  then  it  follows,  that  the  state 
of  Mississippi,  or  any  other  state  indebted,  has  but  by  law  to 
declare  that  the  public  good  requires  that  the  state  debts, 
bonds,  &c.,  shall  be  taken  for  the  public  use,  and  appoint  com- 
missioners to  fix  their  present  market  value  to  the  holder's, 
and,  on  payment  thereof,  declare  them  extinguished.  Such  is 
the  real  character  of  this  transaction. 

III.  The  power  or  authority  exercised  under  the  state  in 
this  case  was  this :  under  the  pretence  of  laying  a  new  high- 
way, where  none  was  required,  and  none,  in  fact,  laid,  they 
have  taken  a  franchise,  and  abolished  the  tolls  of  a  chartered 
bridge.  By  the  statute  of  1839,  under  which  this  proceeding 
is  attempted  to  be  justified,  it  is  provided,  "whenever  there 
shall  be  occasion  for  any  new  highway,''  &c.,  &c.  In  this 
case,  it  appeal's  that  there  had  been  there  a  highway  from 
1796,  and  this  bridge  was  built  in  that  highway,  and  this  pub- 
lic stage-road  was  followed  by  the  commissioners  who  made 
this  survey  for  more  than  a  mile  south  of  this  bridge,  across  it, 
and  two  miles  north  of  it,  without  variation ;  and  this  was 
approved  by  the  court ;  thus  conclusively  deciding  that  no  new 
highwa}*^  was  required  there.  All  tliat  was  mere  pretence  and 
fiction,  and  shown  by  the  record  to  be  false.  Let  us  now  re- 
duce to  undisguised  English  that  statute  of  the  state,  as  it  was 
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construed  and  enforced  by  the  authority  exercised  under  the 
state  in  this  case.  Whenever  any  toll-bridge  heretofore 
granted  becomes  of  any  value  to  the  proprietors,  and  thereby 
obnoxious  to  the  inhabitants  of  the  vicinity,  they  may  present 
a  petition  to  their  County  Court,  and  therein  falsely  pretend 
that  a  new  highway  is  there  needed,  and  the  court  shall 
appoint  commissioners,  of  their  own  selecting,  who  may  pre- 
tend to  lay  out  a  new  highway,  but  really  only  follow  the  old 
one  across  the  bridge,  and  appraise  the  damage  to  the  pro- 
prietors of  the  bridge ;  and  the  court  may  thereupon  declare 
and  adjudge,  that  all  tolls  at  said  bridge  cease  on  said  sum 
being  paid,  though  the  time  of  the  grant  has  not  expired,  and 
though  the  sum  does  not  equal  half  the  value  of  the  franchise. 
This  would  be,  in  substance,  enacting  that  "  hereafter  no  tolls 
shall  be  paid  for  passing  West  River  Bridge,  the  same  being 
hereby  abolished,  because  they  are  offensive  to  the  vicinity, 
and  the  proprietors  shall  receive  such  gross  sum  as  persons 
selected  ex  parte  by  the  vicinity  or  state  shall  decide."  r#t-iQ 
All  this  is  but  destroying  *the  contract  by  which  the  *■ 
franchise  was  created,  under  the  color  and  pretence  of  exer- 
cising the  eminent  domain.  Chancellor  Kent,  in  treating  of 
this  power  of  eminent  domain,  says : — "  If  they  should  vacate  a 
grant  of  property  or  of  a  franchise,  under  a  pretext  of  some 
public  use  or  service,  such  cases  would  be  abuses  of  their  dis- 
cretion, and  fraudulent  attacks  on  private  rights,  and  the  law 
be  clearly  unconstitutional  and  void."     (2  Kent  Com.,  840.) 

IV.  It  has  been  holden  in  every  state,  where  the  point  has 
arisen,  and  before  judges  of  this  court,  that  every  turnpike, 
railroad,  or  toll-bridge,  though  made  by  a  corporation,  still  is 
a  highway,  and  an  erection  fur  public  use ;  and  therefore  a 
clause  in  such  grant  to  take  private  property,  making  compen- 
sation  therefor,  without  consent  of  the  owner,  for  such  high- 
way, is  a  legitimate  exercise  of  the  power  of  eminent  domain. 
When,  therefore,  this  power  has  been  exercised,  or  the  dele- 
gation of  its  exercise  has  been  granted  to  the  corporation  and 
been  used,  and  the  private  property  been  taken  and  devoted 
to  the  public  use,  the  power  has  exhausted  itself  on  the  sub- 
ject. AH  that  remains  is  the  contract  of  the  state  with  the 
corporation,  that  is,  that  the  erection  shall  be  sustained  by  the 
corporation  for  public  use,  and  compensation  received  therefor 
by  the  receipt  of  certain  tolls.  Now,  can  the  state  impair  and 
abolish  this  contract  by  again  exercising  the  power  of  eminent 
domain  on  the  subject  ?  Can  the  state  say  to  the  corporation, 
We  delegate  to  you,  for  good  consideration,  the  power  of  emi- 
nent domain  in  taking  property  to  make  a  road  or  bridge  for 
public  use ;  and  when  this  is  done,  then  say,  We  will  again 
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assume  and  exercise  over  you  the  very  same  power  we  dele- 
gated aud  sold  to  you  ? 

V.  It  is  not  necessary  now  to  inquire  whether,  for  the  par- 
pose  of  making  some  new,  extensive,  and  continuous  highway, 
canal,  or  railroad,  which  the  public  good  required,  and  which 
required  the  including  within  it  some  short  turnpike,  railroad, 
or  toll-bridge  previously  granted,  such  turnpike,  or  bridge,  or 
railroad  might  not  be  legitimately  merged  in  the  greater 
object.  Nor  is  it  necessary,  in  this  case,  to  decide  whether 
this  bridge  and  franchise  might  not  be  taken  and  destroyed 
to  prevent  public  invasion,  or  to  convert  into  a  fortification, 
or  for  any  different  public  use  from  that  to  which  it  is  already 
appropriated.  This  case  is  of  a  very  distinct  character,  and 
cannot  be  properly  confounded  with  such  cases.  This  bridge 
was  erected  in  a  highway,  constitutes  a  part  of  that  highway, 
and  is  devoted  exclusively  to  the  public  use  as  a  highway ; 
nor  can  the  proprietors  deprive  any  one  of  the  right  of  so 
♦'iQOl  ^^^^S  ^^'  The  attempted  proceeding  is,  not  to  appro- 
J  priate  it  to  any  new  public  *use,  but  to  keep  it  devoted 
to  precisely  the  same  use,  but  only  to  abolish  the  tolls,  which 
by  contract  belong  to  the  plaintiff. 

It  is  said  by  the  state  court,  that  this  is  the  same  as  a  grant 
of  land.  Let  us,  then,  supposing  this  to  be  so,  inquire  whether 
a  state,  having,  for  good  consideration,  granted  land  in  fee- 
simple  for  the  grantee  to  use,  occupy,  improve,  and  to  sell  to 
others  for  the  same  purpose,  can,  under  the  power  of  eminent 
domain,  in  any  form,  take  that  land  from  the  owner,  and  com- 
pel him  to  receive  a  sum  which  the  state's  commissioners 
shall  state,  for  the  purpose  of  using,  by  the  state,  the  same  for 
the  same  purposes  it  was  used  before  by  the  owner ;  and  to 
sell  or  grant  to  others,  for  the  same  purposes  and  uses.  If 
this  be  so,  there  is  no  limitation  to  this  power;  for,  as  the 
legislature  alone  have  the  right  to  determine  when  and  what 
private  property  shall  be  taken  for  the  public  use,  if  there  be 
superadded,  that  they  also  shall  determine  what  is  public  use, 
it  must  follow  that  what  courts  have  often  said,  a  state  could 
not  take  one  man's  property  and  give  it  to  another,  is  not 
true ;  for  they  have  but  to  declare  that  they  will  take  it  for 
the  use  of  the  state,  and  then  gmut  it  to  others  for  a  greater 
price  or  better  cultivation ;  or  take  the  lands  of  all  for  an 
agrarian  operation  for  the  public  benefit.  If  these  tolls  are 
abolished  by  this  proceeding,  what  prevents  the  state  from 
granting  the  same  charter  to  some  political  favorite  to-morrow? 

It  should  be  here  observed,  that  the  public  can  obtain  no 
pecuniary  benefit  by  this  or  any  similar  operation,  nor  be 
relieved  of  any  burden  thereby,  except  what  is  derived  by 
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fraudulently  or  coercively  imposing  on  the  other  party  an 
insuiScient  compensation,  as  in  this  case.  What  the  plaintiflF 
ought  justly  to  receive  was  the  value  of  the  franchise,  that  is, 
that  sum  which  the  tolls  would  have  yielded  him  beyond  the 
expense  of  sustaining  the  bridge.  If  the  public  justly  pay  the 
plaintiff  that  sum,  and  then  support  the  bridge,  their  outlay 
is  precisely  the  same  as  if  they  left  the  plaintiff  to  sustain  the 
bridge,  and  paid  the  tolls.  Unjust  oppression  can  be  the  only 
object  of  this  proceeding. 

This  power,  the  eminent  domain,  which  only  within  a  few 
years  was  first  recognized  and  naturalized  m  this  country,  is 
unknown  to  our  Constitution  or  that  of  the  states.  It  has 
been  adopted  from  writers  on  other  and  arbitrary  govern- 
ments, and  goes  on  the  ground,  that  all  the  powers  heretofore 
regarded  as  the  incidents  of  sovereignty  must  be  existing  in 
some  department  of  state  authoritj^  which  is  far  from  true. 
But  being  now  recognized  in  court,  our  only  security  is  to  be 
found  in  this  tribunal,  to  keep  it  within  some  safe  and  well- 
defined  limits,  or  our  state  governments  will  be  but  r^coi 
unlimited  despotisms  *over  the  private  citizens.  They  *■ 
will  soon  resolve  themselves  into  the  existing  will  of  the  exist- 
ing majority,  as  to  what  shall  be  taken,  and  what  shall  be  left 
to  any  obnoxious  natural  or  artificial  person.  It  is  easy  to 
see,  that,  by  a  very  slight  improvement  on  the  proceedings  in 
this  case,  and  in  pursuance  of  the  avowed  principle,  that,  as 
to  the  exercise  of  this  power  of  eminent  domain,  the  legisla- 
ture, or  their  agents,  are  to  be  the  sole  judges  of  what  is  to  be 
taken,  and  to  what  public  use  it  is  to  be  appropriated,  the  most 
levelling  ultraisms  of  Anti-rentism  or  Agrarianism  or  Aboli- 
tionism may  be  successfully  advanced. 

Mr.  Phelps^  for  defendants  in  error. 

In  the  year  1795,  the  plaintiffs  in  error  were  made  a  corpo- 
ration by  act  of  the  legislature  of  the  state  of  Vermont,  and, 
by  said  act,  had  granted  to  them  the  exclusive  privilege  of 
erecting  and  maintaining  a  bridge  over  West  River,  within  four 
miles  01  its  mouth,  with  the  right  of  taking  certain  tolls  for 
passing  the  same.  This  franchise  was  to  continue  for  the  term 
of  one  hundred  years,  and  has  not  yet  expired.  The  company 
proceeded  to  erect  their  bridge,  and  have  maintained  it  until 
the  institution  of  the  proceeding  in  question,  and  have,  during 
all  that  time,  been  in  the  enjoyment  of  the  franchise  so 
granted.  In  1842,  a  proceeding  was  instituted  in  the  County 
CJourt  for  the  county  of  Windham,  within  which  said  bridge 
was  situated,  under  a  general  law  of  the  state  of  Vermont  for 
the  laying  out  and  opening  highways,  by  which  proceeding  the 
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bndge  was  made  a  public  and  free  highway,  and  the  right  to 
take  tolls  extinguished.  This  was  effected  by  the  judicial 
determination  of  a  court  of  competent  jurisdiction.  In  con- 
formity with  the  provisions  of  the  statute,  the  whole  property 
of  the  plaintiffs,  both  realty  and  franchise,  was  appraised,  and 
due  provision  made  for  compensation  to  the  plaintiffs  to  the 
full  value  of  the  same. 

By  a  statute  of  that  state,  then  and  still  in  force  (passed 
November,  1839),  the  Supreme  and  County  Courts  have  the 
same  power  to  take  any  real  estate,  easement,  or  franchise,  of 
any  turnpike  or  other  corporation,  when,  in  their  judgment,  the 
public  good  requires  a  public  highway,  which  they  have  by 
law  to  lay  out  highways  over  individual  or  private  property. 

The  plaintiffs  in  error  now  seek  to  reverse  the  proceedings 
and  judgment  of  the  state  court,  upon  the  ground  that  the 
above-mentioned  statute,  so  far  as  it  professes  to  authorize 
the  extinguishment  of  their  franchise,  is  unconstitutional 
and  void. 

*5221       '^^^  Constitution  of  the  United  States  and  that  of 
-I  the  state  *of  Vermont  both  recognize  the  right  to  take 
private  property  for  public  use.     The  latter  declares : — 

'*  That  private  property  ought  to  be  subservient  to  public 
uses  when  necessity  requires  it;  nevertheless,  whenever  any 
person's  property  is  taken  for  the  use  of  the  public,  the  owner 
ought  to  receive  an  equivalent  in  money." 

This  provision,  as  well  as  the  similar  one  in  the  Constitution 
of  the  United  States,  does  not  confer  the  power,  but  merely 
limits  its  exercise. 

The  power  itself  is  an  essential  and  indispensable  attribute 
of  sovereignty,  which  can  be  neither  alienated  nor  abridged  by 
ordinary  legislation. 

Without  the  limitation  imposed  by  the  Constitution,  it  might 
be  exercised  without  compensation.  Gov.,  ^c,  of  Oast  Plate 
Manuf.  Go.  v.  Meredith,  4  T.  R.,  794;  Stark  v.  McGotoen,  1 
Nott  &  M.  (S.  C),  387. 

Full  compensation  to  the  plaintiffs  having  been  provided  in 
this  case,  the  proceeding  does  not  conflict  with  the  constitu- 
tion of  Vermont. 

Nor  with  that  of  the  United  States,  as  the  provision  in  that    ' 
instrument  is  not  restrictive  of  the  states,  but  of  the  general 
government  only. 

The  proceeding,  then,  being  a  regular  and  legitimate  exer- 
cise of  power,  wai  iiuited  by  the  constitution  of  the  state,  the 
question  arises.  Does  it  conflict  with  that  provision  in  the 
Constitution  of  the  United  States  which  prohibits  a  state 
from  passing  a  law  impairing  the  obligation  of  contracts? 
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And  this  question  resolves  itself  into  another,  namely.  Does 
this  provision  of  the  Constitution  override,  annul,  or  abrogate 
the  right  of  eminent  domain,  as  it  would  otherwise  exist  in 
the  sovereignty  of  the  respective  states? 

For  if  this  power  is  still  supposed  to  exist,  notwithstanding 
this  clause  of  the  Constitution,  then  its  legitimate  exercise 
cannot  conflict  with  that  provision. 

All  real  estate  is  held,  or  supposed  to  be  held,  by  grant  from 
the  state.  If  it  cannot  be  taken  for  public  use  in  a  proper 
case,  and  in  a  proper  way,  under  the  restriction  of  the  state 
constitution,  then  it  cannot  be  taken  at  all,  and  the  right  of 
eminent  domain  is  gone. 

That  this  right  still  remains  in  the  several  states  is  not  now 
to  be  questioned.  Rogers  v.  Bradshawy  20  Johns.  (N.  Y.), 
742;  Beekman  v.  Sar.  and  Schen.  Railroad  Co,^  3  Paige 
(N.  Y.),  45 ;  Boston  Water  Power  Co.  v.  Boston  and  Worcester 
Railroad  Co.,  23  Pick.  (Mass.),  360;  16  Vt.,  745;  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  (Mass.),  459 ;  S.  C, 
11  Pet,  546. 

But  there  is  no  need  of  authorities  on  this  point.  r«cQQ 
The  *entire   practice  and    universal   opinion   of    the  *- 
country,  judicial  and  extra-judicial,  from  the  adoption  of  the 
Constitution  to  this  day,  have  settled  the  matter. 

It  is  not  to  be  supposed,  that  the  purpose  of  this  restriction 
was  to  extinguish  a  power  in  the  several  state  sovereignties  so 
essential  to  the  exercise  of  their  functions. 

If,  then,  this  proceeding  is  obnoxious  to  the  objection  of 
violating  the  Constitution,  it  must  be  for  some  other  reason 
than  because  private  property,  once  granted  by  the  state,  has 
been  resumed  for  public  use  in  the  manner  pointed  out  by  the 
constitution  and  laws  of  the  state. 

If  this  restriction  does  not  forbid  the  exercise  of  the  power, 
does  it  limit  and  control  it  ? 

Unquestionably  it  does.  A  grant  is  a  contract,  and  any 
thing  which  defeats  or  impairs  rights  growing  out  of  it,  in  a 
manner  inconsistent  with  the  constitution  and  laws  of  the 
state,  may  be  said  to  impair  its  obligation.  Thus,  to  take  pri- 
vate property  for  public  use  without  compensation,  where  the 
state  constitution  forbids  such  taking,  is,  doubtless,  prohibited 
by  that  clause  of  the  Constitution  of  the  United  States  which 
provides  that  no  law  shall  be  passed  impairing  the  obligation 
of  contracts. 

In  order,  then,  to  render  the  exercise  of  the  right  of  eminent 
domain  justifiable  and  consistent  with  the  Constitution  of  the 
United  States,  it  is  admitted  there  should  be,  fii*st,  compensa- 
tion to   the  owner,  where  the  state  constitution  requires  it; 
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and,  secondly,  such  necessity  for  the  act  as  a  rational  exercise 
of  the  power,  keeping  in  view  its  end  and  purpose,  requires. 

As  to  the  compensation,  it  is  in  this  instance  fully  provided 
for.  So  scrupulous  is  the  law  of  the  state  on  this  point,  that 
not  only  was  the  whole  property  of  the  plaintiflfe  compensated 
for  at  its  appraised  value,  in  this  instance,  but  provision  is 
made  by  the  statute  (see  stat.  of  Vermont,  p.  133),  for  a 
revision  of  the  subject,  in  certain  cases,  by  the  judicial  tribunals. 

It  was  objected  before  the  state  court,  that  no  notice  was 
given  to  the  plaintiffs  by  the  commissioners,  before  proceeding 
to  assess  damages. 

The  state  court,  doubtless,  found  that  notice  was  given,  as 
the  return  of  the  commissioners  so  states.  But  if  the  fact 
were  otherwise,  the  omission  does  not  vitiate  the  proceeding, 
as  the  statute  just  alluded  to  provides  a  remedy  in  such  a  case. 

The  value  of  the  plaintiffs  property  and  the  amount  of 
compensation  having  been  ascertained  by  judicial  determina- 
tion, this  court  will  not  inquire  whether  it  w^as  in  fact  reason- 
able or  not.  The  adjudication  of  the  state  court  is  conclusive, 
and  an  error  of  judgment,  in  this  particular,  would  not  vitiate 
the  proceeding. 

♦5241       *The  next  inquiry  is  as  to  the  necessity  for  the  exer- 
J  cise  of  the  power  in  this  instance. 

It  is  admitted  that  the  right  to  take  private  property  for 
public  use  depends  upon  necessity.  Yet  that  need  not  be  of 
the  most  stringent  character, — an  unavoidable,  uncontrollable 
necessity.  It  is  enough  if  the  public  interest  or  convenience 
require  it ;  in  short,  if  it  be  a  measure  of  public  expediency. 

Upon  this  principle  has  the  power  been  exercised  in  a  vast 
majority  of  cases  throughout  the  country.  All  modern  im- 
provements in  the  means  of  communication  stand  upon  this 
footing.  New  roads  are  substituted  for  old  ones  for  con- 
venience alone.  Canals  and  railroads  are  not  indispensable ; 
the  country  may  subsist,  as  it  has  done,  without  them ;  yet 
they  are  so  intimately  connected  with  the  great  interests  of 
the  country,  and  have  such  important  bearing  upon  its  pros- 
perity and  welfare,  that  the  propriety  and  legality  of  the 
exercise  of  this  right  of  eminent  domain  for  their  establish- 
ment have  never  been  doubted. 

If  the  power  exist  in  the  state  governments,  the  power  of 
judging  of  the  reasonableness  of  its  exercise  in  a  given  case, 
and  of  the  degree  of  necessity  generally  which  justifies  the 
appropriation  of  private  property  to  public  use,  must  exist 
there  also. 

This  power  is  admitted  to  appertain  to  the  state  legisla- 
tures, and  may,  without  question,  be  delegated  by  them  to 
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the  judicial  tribunals,  as  it  is  often  delegated  to  private  corpo- 
rations and  mere  executive  officers.  When  exercised  by  the 
latter,  it  is  of  course  subject  to  judicial  revision  and  control. 
Upon  this  ground  stands  the  proceeding  in  chancery  in  the 
state  court,  which  has  been  brought  hither  by  writ  of  error. 

This  judicial  function  must  be  vested  somewhere,  and 
from  the  very  nature  of  it,  it  having  reference  to  a  matter  of 
mere  internal  and  domestic  policy,  it  must  be  in  the  state 
government. 

The  decision  of  the  state  court  is  therefore,  upon  this  point, 
conclusive,  and  the  necessity  for  the  exercise  of  the  power  in 
this  case  is  judicially  established. 

If,  then,  the  power  has  been  exercised  agreeably  to  the  pro- 
vision of  the  state  constitution,  and  upon  sufficient  necessity, 
for  proper  and  rational  objects,  and  in  a  proper  and  legal  man- 
ner, the  plaintiffs  are  driven  to  the  alternative  of  either  admit- 
ting the  constitutionality  and  validity  of  the  proceeding,  or 
denying  the  power  altogether.  For,  if  such  an  exercise  of  it 
be  forbidden  by  the  prohibition  in  the  Constitution  of  the 
United  States,  all  and  every  exercise  of  it  is  equally  so. 

But  that  prohibition  was  not  intended  to  override  or  r«eo/: 
abrogate  *the  right  of  eminent  domain.     The  latter  ^ 
remains  full,  ample,  and  unimpaired,  to  be  exerted  in  a  sound 
legislative  and  judicial  discretion,  in   proper  cases  and  for 
proper  ends. 

The  proceeding  in  question  does  not  impair  the  obligation 
of  the  grant  to  the  plaintiffs  in  1795. 

Every  srant  of  this  kind  is  made  subject  to  the  right  of 
eminent  domain,  and  of  course  upon  the  implied  condition 
that  the  property  may  be  resumed  for  public  use  whenever  the 
public  necessities  require  it.  This  is  universally  admitted  in 
respect  to  land,  and  I  shall  endeavor  to  show  that  there  is  no 
difference  in  this  respect  between  land  and  a  franchise  like 
the  one  in  question.  The  resumption,  therefore,  whenever 
the  public  exigencies  require  it,  is  in  harmony  with  the  origi- 
nal intent  and  tenor  of  the  grant. 

It  is  not  an  attempt  to  repeal  or  annul  the  grant,  but  the 
proceeding  recognizes  its  validity  and  the  rights  derived  from 
it.     It  is  on  this  ground  that  compensation  is  made. 

It  is  a  purchase  by  the  state  of  the  plaintiffs'  franchise,  and 
may  be  illustrated  by  its  analogy  to  a  purchase  by  a  grantor 
of  a  title  derived  originally  from  his  own  conveyance. 

It  is,  I  am  aware,  a  proceeding  in  vnviturn ;  but,  being  a 
purchase,  it  is  no  more  in  derogation  of  the  grant,  than  the 
course  of  a  creditor  who,  by  virtue  of  legal  process,  seizes 
property  of  his  debtor  held  by  force  of  a  conveyance  fi'om 
himself,  is  in  deros^ation  of  that  conveyance. 
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Whether  the  right  of  a  state  to  compel  a  sale  from  iae 
plaintiffs  to  itself  is  derived  from  an  implied  condition  in  the 
grant,  or  from  a  power  inherent  in  its  sovereignty,  is  unim- 
portant ;  if  legally  effected,  it  is  a  sale  and  purchase  after  all, 
and  is  no  more  inconsistent  with  the  original  grant  than  if 
made  voluntarily  by  the  plaintiffs. 

It  does  not  impair  the  obligation  of  the  contract,  because  it 
leaves  to  the  plaintiffs  the  full  benefit  of  the  grant;  and  if 
they  cannot  enjoy  that  benefit  in  the  precise  form  originally 
specified,  they  take  what,  in  the  eye  of  the  law,  is  the  same 
thing,  an  equivalent.  The  franchise  is  extinguished  but  is 
extinguished  by  purchase ;  and  if  any  injustice  is  done,  it 
must  consist  rather  in  the  arbitrary  and  unnecessary  exercise 
of  an  acknowledged  power,  than  in  any  denial  or  impeach- 
ment of  the  validity  of  the  grant,  or  the  rights  derived  from 
it.  The  proceeding,  instead  of  questioning  or  impairing  the 
obligation  of  the  contract,  recognizes  and  affirms  it,  and  gives 
a  compensation  upon  the  simple  and  only  ground,  that  the 
rights  and  property  of  the  plaintiffs  derived  from  the  grant  are 
not  to  be  questioned. 

♦/i261  ^^®  general  power  of  the  state  to  reclaim,  for  public 
•J  use,  *lands  which  have  been  granted  to  individuals, 
will  not  be  questioned ;  but  the  question  has  been  agitated 
elsewhere,  and  may  be  started  here,  whether  a  franchise 
granted  to  private  persons  for  their  private  emolument,  and 
yet  for  a  public  use,  is  not  beyond  the  reach  of  that  power. 
These  cases  being  of  a  mixed  character,  combining  private 
right  and  emolument  with  public  convenience,  the  question 
resolves  itself  into  two  others,  viz. : — 

1st.  Are  private  rights  thus  conferred  of  any  superior 
sanctity  ?     And, 

2d.  Does  the  partial,  qualified,  and  limited  appropriation 
of  the  property  to  public  use  exclude  the  further  exercise  of 
the  right  of  eminent  domain  ? 

It  is  impossible,  we  think,  to  make  any  distinction  between 
franchises  thus  granted,  and  titles  to  land  derived  from  lettei'S- 
patent.  The  same  sovereign  power  exists.  The  same  great 
law  of  public  necessity,  demanding  that  private  right  should 
yield  to  public  exigency,  applies  to  both. 

The  distinction  attempted  to  be  drawn  from  the  supposi- 
tion, that  the  citizen  takes  his  grant  of  land  knowing  and 
expecting  that  it  may  be  resumed  for  public  use,  but  receives 
his  grant  of  a  franchise  with  different  expectations,  is  evidently 
a  distinction  without  a  difference,  as  it  is  base<i  upon  an 
assumption  in  every  point  of  view  erroneous. 

The  exercise  uf  this  right  of  eminent  domain  over  franchises 
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created  by  special  grant  is  a  common  occurrence.  Bridges 
are  substituted  for  ferries ;  turnpikes  are  superseded  by  rail- 
roads and  canals ;  yet.  frequent  as  this  occurrence  is,  it  has 
rarely  been  contested. 

The  power  of  the  legislature  to  take  franchises,  like  other 
property,  for  public  use,  has  never,  to  ray  knowledge,  been 
judicially  denied.  On  the  contrary,  it  has  often  been  judi- 
cially asserted.     See  Armington  v.  Bamet^  15  Vt.,  746. 

In  Rogers  v.  Bradshaw^  20  Johns.  (N.  Y.),  742,  the  canal 
encroached  upon  and  took  a  portion  of  the  turnpike,  and  the 
latter  encroached  upon  the  adjoining  land ;  yet  the  right  of 
the  state  was  sustained. 

In  the  case  of  Charles  River  Bridge  v.  Warren  Bridge^  the 
ferry,  which  was  the  property  of  a  private  corporation,  was 
superseded  by  the  bridge. 

In  the  case  between  the  Boston  Water  Power  Company  and 
the  Worcester  Railroad^  23  Pick.  (Mass.),  360,  the  power  of 
the  legislature  over  franchises  is  expressly  asserted.  In  that 
case  the  franchise  was  not,  indeed,  annihilated,  but  was  dimin- 
ished in  value,  and  impaired.  If  the  legislature  could  take  a 
portion  of  the  franchise,  they  could  doubtless  tiike  the  whole, 
if  the  exigency  required  it. 

*Mr,  Phelps  here  adverted  to  the  case  of  Charles  r^co^ 
River  Bridge  v.  Warren  Bridge^  7  Pickering,  to  show  l 
the  opinions  entertained  on  this  point  at  the  bar  and  on  the 
bench.  See  pp.  394,  399,  462,  453,  500,  513,  522,  523,  528. 
Also,  to  same  case,  11  Pet.,  pp.  472,  490,  505,  569,  579,  580, 
638,  641,  644,  645. 

He  also  cited  Tuckalioe  Canal  Co.  v.  The  James  River  RaiU 
road  Co.^  11  Leigh  (Va.),  42 ;  Enfield  Bridge  Co.  v.  Hartford 
and  New  Haven  Railroad  Co.^  17  Conn.,  40,  60 ;  same  case, 
pp.  457,  461 ;  8  N.  H.,  398. 

It  is  to  be  borne  in  mind,  that  the  real  estate  of  the  plaintiffs 
was  not  derived  from  the  grant  of  1795,  nor  was  it  acquired 
by  the  aid  of  the  power  of  the  state ;  no  authority  being  con- 
ferred by  that  act  to  take  private  property  without  the  owner's 
assent. 

The  taking  the  land,  therefore,  if  it  conflict  with  any  grant, 
conflicts  with  the  original  grant  from  the  British  crown,  made 
prior  to  the  Revolution.  If  it  come  in  collision  witli  the  grant 
of  the  franchise,  it  is  only  incidentally  and  consequentially. 

Unless,  then,  the  legislature,  by  the  grant  of  the  franchise 
in  1795,  parted  with  the  right  of  eminent  domain  over  the 
place  where  the  franchise  was  to  be  exercised,  the  taking  the 
laud  for  public  use  must  be  conceded  to  be  lawful. 
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If,  then,  the  land  can  be  taken,  could  not  the  same  power 
take  the  franchise,  which  is  merely  incident  to  it? 

If  we  advert  to  the  act  of  1795,  we  shall  find  that  the  fran- 
chise consists  in  the  right  to  take  toll  upon  a  bridge,  to  be 
maintained  by  the  plaintiffs,  upon  their  own  land,  and  at  their 
own  expense.  Now,  if  the  bridge  itself  passes  from  them  in 
a  legal  way,  and  they  cease  to  maintain  it,  the  right  to  take 
toll  ceases. 

The  case,  then,  is  not  one  in  which  the  grant  of  the  fran- 
chise is  revoked  or  annulled  by  the  legislature  in  bad  faith, 
but  one  in  which,  the  public  having  acquired  the  rights  of  the 
plaintiffs,  the  further  exercise  of  the  franchise  is  neither  rea- 
sonable nor  just. 

It  was  argued  in  the  court  below,  that  the  franchise  is  not 
annexed  to  land,  and  therefore  *'*'  could  not  be  taken,  but  where 
the  right  is  given  to  take  land." 

The  franchise,  by  the  grant,  mis^ht  be  exercised  at  any  place 
within  four  miles  of  the  mouth  of  the  river.  The  proceeding 
in  question  merely  prohibits  its  exercise  in  this  particular  place, 
leaving  it  to  be  enjoyed  elsewhere,  if  it  be  of  any  value  to  the 
plaintins.  In  this  view,  the  case  falls  precisely  within  the 
decision  in  the  Boston  Water  Power  Company  v.  Worcester 
Railroad,  23  Pick.  (Mass.),  360. 

♦6281       *The  plaintiffs,  however,  had  given  a  location  to  it, 
-I  and  its  exercise  elsewhere  being  probably  of  no  value, 
the  case  was  treated  by  the  state  court  as  a  practical  extin- 
guishment of  it,  and  compensation  made  accordingly. 

In  this  view  of  the  matter,  the  franchise  still  subsists,  im- 
paired only  by  the  establishment  of  a  public  highway  in  this 
particular  place. 

Does  the  partial  and  qualified  appropriation  of  the  plaintifiis' 
property  to  public  use  exclude  the  exercise  of  the  right  of 
eminent  domain  by  the  state? 

It  is  to  be  observed,  that  the  land  of  the  plaintiffis  had  never 
been  taken  by  tlie  sovereign  power  for  public  use  until  the 
proceeding  now  in  question  was  instituted.  It  was  volunta- 
rily devoted  to  that  use  by  the  plaintiffs,  with  a  view  to  the 
enjoyment  of  the  franchise. 

The  property  is  still  private,  and  the  public  use  it  only  by 
paying  an  equivalent,  in  the  form  of  toll. 

Were  it  otherwise,  it  would  be  difficult  to  make  out  that  a 
partial  exercise  of  the  right  of  eminent  domain  exhausts  the 
power,  or  that,  property  being  devoted  to  public  use,  the 
sovereign  power  cannot  regulate,  modify,  or  conti*ol  that  use. 
The  fact  of  such  devotion  comes  rather  in  aid,  than  otherwise, 
of  the  public  right. 
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Whether,  therefore,  we  have  regard  to  the  fact  that  the 
property  is  private,  or  to  the  qualified  public  use,  there  is  no 
impediment  to  taking  it  absolutely  for  a  more  enlarged  and 
beneficial  public  use,  on  the  one  hand,  and  modifying  or 
changing  the  use  on  the  other. 

There  is  no  diflSculty  arising  from  the  fact,  that  the  property 
is  already  sequestered  to  public  use;  but  the  difiiculty  has 
arisen,  as  the  reported  cases  show,  from  the  employment  of 
private  corporations  to  exercise  the  power  in  question,  and 
to  carry  out  these  great  measures  of  internal  improvement. 
The  objection  was  first  started,  that,  in  the  case  of  turnpike 
and  railroad  corporations,  the  property  of  the  citizen  has  been 
taken,  not  for  public  use,  but  for  the  private  use  and  benefit 
of  the  corporation.  The  proceeding  has,  however,  been  sus- 
tained, upon  the  ground,  that,  although  the  enterprise  has 
been  undertaken  with  a  view  to  private  emolument,  yet  the 
ultimate  purpose  is  the  public  convenience ;  and  if  the  legisla- 
tive power  can  take  private  property  for  such  purposes,  it  may 
be  taken  through  the  agency  of  a  corporation,  as  well  as  that 
of  a  public  executive  omcer.  So,  where  a  grant  of  a  franchise 
comes  in  collision  with  a  previous  grant  of  a  similar  kind,  it 
has  been  objected,  that  it  was  not  competent  for  the  legislature 
to  take  the  property  of  one  person  for  the  use  and 
benefit  of  another;  yet  such  *a  proceeding  has  been 
sustained,  where  it  is  for  public  use,  and  the  increased  benefit 
to  the  public  requires  the  sacrifice. 

Our  case,  however,  is  free  from  this  objection.  The  prop- 
erty has  been  taken,  not  for  the  benefit  of  another  private 
corporation,  but  strictly  and  solely  for  public  use. 

The  objection  urged  in  the  state  court,  that  no  new  highway 
is  laid  out,  is  founded  upon  an  erroneous  assumption.  The 
public  and  free  highway  is,  in  a  legal  sense,  a  different  thing 
from  a  bridge,  or  way,  which  is  private  property,  and  which 
the  citizens  may  use  only  for  a  toll,  to  be  paid  in  each  instance 
of  using. 

The  highway  was  public  only  in  a  limited  sense.  That  it 
was  competent  for  the  legislature  or  the  courts,  under  the 
statute,  to  enlarge  the  public  use,  is,  I  think,  clear. 

If  the  objection  is,  that  no  new  highway  was  necessary,  inas- 
much as  the  public  had  already  a  right  of  passage  there,  and 
could  use  the  way  as  they  had  previously  done,  the  answer  is, 
that  the  power  of  the  courts  over  this  matter  is  not  limited  to 
cases  of  strict,  absolute  necessity,  but  they  are  at  liberty  to 
consult  the  public  convenience,  and  to  look  to  a  more  bene- 
ficial and  enlarged  public  use.  They  are  the  constitutiouiU 
judges  on  tiiis  point,  and  their  decision  upon  it  is  conclusive. 
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The  statute  of  Vermont,  under  which  the  court  proceeded, 
does  not  use  the  word  necessity.  Its  language  is,  ^^  Whenever 
there  shall  be  occasion  for  a  new  highway,"  &c.,  and  ^^  when, 
in  their  [the  court's]  judgment,  the  public  good  requires  a 
public  highway." 

There  are  several  points  made  in  the  state  courts,  which  are 
addressed  rather  to  the  discretion  of  those  courts,  and  which 
have  no  bearing  upon  the  constitutional  question ;  it  is  not 
deemed  necessary  to  notice  them  here. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  West  River  Bridge  Company^  Plaintiffs^  v.  Joseph  Dix 
and  the  Toums  of  Brattleboroi^h  and  I^ummerston^  Defendants^ 
upon  a  writ  of  error  to  the  Supreme  Court  of  Judicature 
of  the  state  of  Vermont,  sitting  in  certain  proceedings  as  a 
court  of  law,  and 

The  same  Plaintiffs  v.  The  Towns  of  Brattleborough  and 
Dummerston^  and  Joseph  Dix^  Asa  Boyden^  and  Phineas  Un- 
derwood^ upon  a  writ  of  error  to  the  Supreme  Court  of  Judica- 
ture, and  to  the  Chancellor  of  the  First  Circuit  of  the  state  of 
Vermont. 

«roQ-i  These  two  causes  have  been  treated  in  the  argument 
J  as  one, — *and  such  they  essentially  are.  Though  prose- 
cuted in  different  forms  and  in  different  forums  below,  they 
are  merely  various  modes  of  endeavoring  to  attain  the  same 
end,  and  a  decision  in  either  of  the  only  question  they  raise 
for  the  cognizance  of  this  court  disposes  equally  of  that 
question  in  the  other. 

They  are  brought  before  us  under  the  twenty-fifth  section 
of  the  Judiciary  Act,  in  order  to  test  the  conformity  with  the 
Constitution  of  the  United  States  of  certain  statutes  of  Ver- 
mont; laws  that  have  been  sustained  by  the  Supreme  Court 
of  Vermont,  but  which  it  is  alleged  are  repugnant  to  the  tenth 
section  of  the  first  article  of  the  Constitution,  prohibiting  the 
passage  of  state  laws  impairing  the  obligation  of  contracts. 

It  appears  from  the  records  of  these  causes,  that,  in  the  year 
1795,  the  plaintiffs  in  error  were,  by  act  of  the  legislature  of 
Vermont,  created  a  corporation,  and  invested  with  the  exclu- 
sive privilege  of  erecting  a  bridge  over  West  River,  within 
four  miles  of  its  mouth,  and  with  the  right  of  taking  tolls  for 
passing  the  same.  The  franchise  granted  this  corporation  was 
to  continue  for  one  hundred  years,  and  the  period  originally 
prescribed  for  its  duration  has  not  yet  expired.  The  corpora- 
tion erected  their  bridge,  have  maintained  and  used  it,  and 
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enjoyed  the  franchise  granted  to  them  by  law,  until  the  in  ti- 
tation  of  the  proceeding  now  under  review. 

By  the  general  law  of  Vermont  relating  to  roads,  passed 
19th  November,  1839,  (vide  Revised  Laws  of  Vermont,  p.  558,) 
the  County  Courts  are  authorized,  upon  petition,  to  appoint 
commissioners  to  lay  out  highways  within  their  respective 
counties,  and  to  assess  the  damages  which  may  accrue  to  land- 
holdei-s  by  the  opening  of  roads,  and  these  courts,  upon  the 
reports  of  the  commissioners  so  appointed,  are  empowered  to 
establish  roads  within  the  bounds  of  their  local  jurisdiction. 
A  similar  power  is  vested  in  the  Supreme  Court,  to  lay  out  and 
establish  highways  extending  through  several  counties. 

By  an  act  of  the  legislature  of  Vermont,  passed  November 
19th,  1889,  it  is  declared,  that,  "  whenever  there  shall  be  occa- 
sion for  any  new  highway  in  any  town  or  towns  of  this  state, 
the  Supreme  and  County  Courts  shall  have  the  same  power  to 
take  any  real  estate,  easement,  or  franchise  of  any  turnpike  or 
other  corporation,  when  in  their  judgment  the  public  good 
requires  a  public  highway,  which  such  courts  now  have,  by 
the  laws  of  the  state,  to  lay  out  highways  over  individual  or 
private  property ;  and  the  same  power  is  granted,  and  the 
same  rules  shall  be  observed,  in  making  compensation  to  all 
such  corporations  and  persons  whose  estates,  easement,  fran- 
chise, or  rights  shall  be  taken,  as  are  now  granted  and  r«cQ<| 
provided  in  other  *cases."  Under  the  authority  of  these  *• 
statutes,  and  in  the  modes  therein  prescribed,  a  proceeding  was 
instituted  in  the  County  Court  of  Windham,  upon  the  petition 
of  Joseph  Dix  and  others,  in  which,  by  the  judgment  of  that 
court,  a  public  road  was  extended  and  established  between 
certain  termini,  passing  over  and  upon  the  bridge  of  the  plain- 
tiffs, and  converting  it  into  a  free  public  highway.  By  the 
proceedings  and  judgment  just  mentioned,  compensation  was 
assessed  and  awarded  to  the  plaintiffs  for  this  appropriation 
of  their  property,  and  for  the  consequent  extinguishment  of 
their  franchise.  The  judgment  of  the  County  Court,  having 
been  carried  by  certiorari  before  the  Supreme  Court  of  the 
state,  was  by  the  latter  tribunal  affirmed. 

Pending  the  proceedings  at  law  upon  the  petition  of  Dix 
and  others,  a  bill  was  presented  by  the  plaintiffs  in  error  to 
the  chancellor  of  the  first  judicial  circuit  of  the  state  of  Ver- 
mont, praying  an  injunction  to  those  proceedings  so  far  as 
they  related  to  the  plaintiffs  or  to  the  real  estate,  easement, 
or  franchise  belonging  to  them.  This  bill,  having  been 
demurred  to,  was  dismissed  by  the  chancellor,  whose  decree  was 
afiirmed  on  appeal  to  the  Supreme  Court,  and  a  writ  of  error 
to  the  last  decision  brings  up  the  case  on  the  second  record. 
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In  considerine  the  question  propounded  in  these  causes, 
there  can  be  no  doubt,  nor  has  it  been  doubted  in  argument, 
on  either  side  of  this  controversy,  that  the  charter  of  incorpo- 
ration granted  to  the  plaintiffs  in  1798,  with  the  rights  and 
privileges  it  declared  or  implied,  formed  a  contract  between  the 
plaintiffs  and  the  state  of  Vermont,  which  the  latter,  under 
the  inhibition  in  the  tenth  section  of  the  first  article  of  the 
Constitution,  could  have  no  power  to  impair.  Yet  this  pro- 
position, though  taken  as  a  postulate  on  both  sides,  deter- 
mines nothing  as  to  the  real  merits  of  these  causes.  True,  it 
furnishes  a  guide  to  our  inquiries,  yet  leaves  those  inquiries 
still  open,  in  their  widest  extent,  as  to  the  real  position  of  the 
parties  with  reference  to  the  state  legislation  or  to  the  Con- 
stitution. Following  the  guide  thus  furnished  us,  we  will 
proceed  to  ascertain  that  position.  No  state,  it  is  declared, 
shall  pass  a  law  impairing  the  obligation  of  contracts ;  yet, 
with  this  concession  constantly  yielded,  it  cannot  be  justly 
disputed,  that  in  every  political  sovereign  community  there 
inheres  necessarily  the  right  and  the  duty  of  guarding  its  own 
existence,  and  of  protecting  and  promoting  the  interests  and 
welfare  of  the  community  at  large.  This  power  and  this 
duty  are  to  be  exerted  not  onlj'  in  the  highest  acts  of  sov- 
ereignty, and  in  the  external  relations  of  governments  ;  they 
reach  and  comprehend  likewise  the  interior  polity  and  rela- 
*^321  ^^^^^  ^^  social  life,  which  should  be  regulated  with 
-'  *reference  to  the  advantage  of  the  whole  society. 
This  power,  denominated  the  eminent  domain  of  the  state,  is, 
as  its  name  imports,  paramount  to  all  private  rights  vested 
under  the  government,  and  these  last  are,  by  necessary  impli- 
cation,  held  in  subordination  to  this  power,  and  must  yield  in 
every  instance  to  its  proper  exercise. 

The  Constitution  of  the  United  States,  although  adopted 
by  the  sovereign  states  of  this  Union,  and  proclaimed  in  its 
own  language  to  be  the  supreme  law  for  their  government, 
can,  by  no  rational  interpretation,  be  brought  to  conflict  with 
this  attribute  in  the  states  ;  there  is  uo  express  delegation  of 
it  by  the  Constitution;  and  it  would  imply  an  incredible 
fatuity  in  the  states,  to  ascribe  to  them  the  intention  to  relin- 
quish the  power  of  self-government  and  self-preservation.  A 
correct  view  of  this  matter  must  demonstrate,  moreover,  that 
the  right  of  eminent  domain  in  government  in  no  wise  inter- 
feres with  the  inviolability  of  contracts ;  that  the  most  sane- 
timonious  regard  for  the  one  is  perfectly  consistent  with  the 
possession  and  exercise  of  the  other. 

Under  every  established  government,  the  tenure  of  property 
is  derived  mediately  or  immediately  from  the  sovereign  powex 
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of  the  political  body,  organized  in  such  mode  or*  exerted  in 
Buch  way  as  the  community  or  state  may  have  thought  proper 
to  ordain.  It  can  rest  on  no  other  foundation,  can  have  no 
other  guarantee.  It  is  owing  to  these  characteristics  only,  in 
the  original  nature  of  tenure,  that  appeals  can  be  made  to  the 
laws  either  for  the  protection  or  assertion  of  the  rights  of 
property^  Upon  any  other  hypothesis,  the  law  of  property 
would  be  simply  the  law  of  force.  Now  it  is  undeniable, 
that  the  investment  of  property  in  the  citizen  by  the  govern- 
ment, whether  made  for  a  pecuniary  consideration  or  founded 
on  conditions  of  civil  or  political  duty,  is  a  contract  between 
the  state,  or  the  government  acting  as  its  agent,  and  the 
grantee;  and  both  the  parties  thereto  are  bound  in  good  faith 
to  fulfil  it.  But  into  all  contracts,  whether  made  between 
states  and  individuals  or  between  individuals  only,  there  enter 
conditions  which  arise  not  out  of  the  literal  terms  of  the  con- 
tract itself ;  they  are  superinduced  by  the  preexisting  and 
higher  authority  of  the  laws  of  nature,  of  nations,  or  of  the 
community  to  which  the  parties  belong;  they  are  always  pre- 
sumed, and  must  be  presumed,  to  be  known  and  recognized 
by  all,  are  binding  upon  all,  and  need  never,  therefore,  be 
carried  into  express  stipulation,  for  this  could  add  nothing  to 
their  force.  Every  contract  is  made  in  subordination  to 
them,  and  must  yield  to  their  control,  as  conditions  inhe- 
rent and  paramount,  wherever  a  necessity  for  their  execu- 
tion shall  occur.  Such  a  condition  is  the  right  of  r#coq 
eminent  *domain.  This  right  does  not  operate  to  L 
impair  the  contract  effected  by  it,  but  recognizes  its  obligation 
in  the  fullest  extent,  claiming  only  the  fulfilment  of  an  essen- 
tial and  inseparable  condition.  Thus,  in  claiming  the  resump- 
tion or  qualification  of  an  investiture,  it  insists  merely  on  the 
true  nature  and  character  of  the  right  invested.  The  impair- 
ing of  contracts  inhibited  by  the  Constitution  can  scarcely,  by 
the  greatest  violence  of  construction,  be  made  applicable  to 
the  enforcing  of  the  terms  or  necessary  import  of  a  contract ; 
the  language  and  meaning  of  the  inhibition  were  designed  to 
embrace  proceedings  attempting  the  interpolation  of  some 
new  term  or  condition  foreign  to  the  original  agreement,  and 
therefore  inconsistent  with  and  violative  thereof.  It,  then, 
being  clear  that  the  power  in  question  not  being  within  the 
purview  of  the  restriction  imposed  by  the  tenth  section  of  the 
first  article  of  the  Constitution,  it  remains  with  the  states  to 
the  full  extent  in  which  it  inheres  in  every  sovereign  govern- 
ment, to  be  exercised  by  them  in  that  degree  that  shall  by 
them  be  deemed  commensurate  with  public  necessity.  60 
long  as  they  shall  steer  clear  of  the  single  predicament  de* 
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nounced  by  the  Constitution,  shall  avoid  interference  with 
the  obligation  of  contracts,  the  wisdom,  the  modes,  the  policy, 
the  hardship  of  any  exertion  of  this  power  are  subjects  not 
within  the  proper  cognizance  of  this  court.     This  is,  in  truth, 
purely  a  question  of  power;   and,  conceding  the  power  to 
reside  in  the  state  government,  this  concession  would  seem  to 
close  the  door  upon  all  further  controversy  in  connection  with 
it.     The  instances  of  the  exertion  of  this  power,  in  some  mode 
or  other,  from  the  very  foundation  of  civil  government,  have 
been   so    numerous   and   familiar,   that   it   seems   somewhat 
strange,  at  this  day,  to  raise  a  doubt  or  question  concerning 
it.     In  fact,  the  whole  policy  of  the  country,  relative  to  roads, 
mills,  bridges,  and  canals,  rests  upon  this  single  power,  under 
which  lands  have  been  always  condemned ;  and  without  the 
exertion  of  this  power,  not  one  of  the  improvements  just  men- 
tioned could  be  constructed.     In  our  country,  it  is  believed 
that  the  power  was  never,  or,  at  any  rate,  rarely,  questioned, 
until  the  opinion  seems  to  have  obtained,  that  the  right  of 
property  in  a   chartered   corporation  was  more   sacred   and 
intangible  than  the  same  right  could  possibly  be  in  the  person 
of  the  citizen ;  an  opinion  which  must  be  without  any  grounds 
to  rest  upon,  until  it  can  be  demonstrated  either  that  the  ideal 
creature  is  more  than  a  person,  or  the  corporeal  being  is  less. 
For,  as  a  question  of  the  power  to  appropriate  to  public  uses 
the  property  of  private  persons,  resting  upon  the  ordinary 
♦5841  fo^i^^ations  of  private  right,  there  would  seem  to  be 
J  room  neither  for  doubt  nor  difficulty.  A  distinction  *has 
been  attempted,  in  argument,  between  the  power  of  a  govern- 
ment to  appropriate  for  public  uses  property  which  is  corpo- 
real, or  may  be  said  to  be  in  being,  and  the  like  power  in  the 
government  to  resume  or  extinguish  a  franchise.     The  dis- 
tinction thus  attempted  we  regard  as  a  refinement  which  has 
no  foundation  in  reason,  and  one  that,  in  truth,  avoids  the 
true  legal  or  constitutional  question  in  these  causes;  namely, 
that  of  the  right  in  private  persons,  in  the  use  or  enjoyment 
of  their  private  property,  to  control  and  actually  to  prohibit 
the  power  and  duty  of  the  government  to  advance  and  protect 
the  general  good.     We  are  aware  of  nothing  peculiar  to  a  fran- 
chise which  can  class  it  higher,  or  render  it  more  sacred,  than 
other  property.     A  franchise  is  property,  and  nothing  more ; 
it  is  incorporeal  property,  and  is  so  defined  by  Justice  Black- 
stone,  when  treating,  in  his  second  volume,  chap.  3,  page  20, 
of  the  Rights  of  Things.     It  is  its  character  of  property  only 
which  imparts  to  it  value,  and  alone  authorizes  in  individuals 
a  right  of  action  for  invasions  or  disturbances  of  its  enjoy- 
ment.    Vide  Bl.  Com.,  Vol.  III.,  ch.  16,  p.  286,  as  to  injuries 
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to  this  description  of  private  property,  and  the  remedies  given 
for  ^dressing  them.  A  franchise,  therefore,  to  erect  a  bridge, 
to  construct  a  road,  to  keep  a  ferry,  and  to  collect  tolls  upon 
them,  granted  by  the  authority  of  the  state,  we  regard  as  occu- 
pying the  same  position,  with  respect  to  tiie  paramount  power 
and  duty  of  the  state  to  promote  and  protect  the  public  good, 
as  does  the  right  of  the  citizen  to  the  possession  and  enjoy- 
ment of  his  land  under  his  patent  or  contract  with  the  state, 
and  it  can  no  more  interpose  any  obstruction  in  the  way  of 
their  just  exertion.  Such  exertion  we  hold  to  be  not  within 
the  inhibition  of  the  Constitution,  and  no  violation  of  a  con- 
tract. The  power  of  a  state,  in  the  exercise  of  eminent 
domain,  to  extinguish  immediately  a  franchise  it  had  granted, 
appears  never  to  have  been  directly  brought  here  for  adjudi- 
cation, and  consequently  has  not  been  heretofore  formally 
propounded  from  this  court ;  but  in  England,  this  power,  to 
the  fullest  extent,  was  recognized  in  the  case  of  the  Governor 
and  Company  of  the  Cast  Plate  Manufacturers  v.  Meredith^  4 
T.  R.,  794,  and  Lord  Kenyon,  especially  in  that  case,  founded 
solely  upon  this  power  the  entire  policy  and  authority  of  all 
the  road  and  canal  laws  of  the  kingdom. 

The  several  state  decisions  cited  in  the  argument,  from  3 
Paige  (N.  Y.),  45,  from  23  Pick.  (Mass.),  361,  from  17  Conn., 
464,  from  8  N.  H.,  398,  from  10  Id.,  371.  and  11  Id.,  20,  are 
accordant  with  the  decision  above  mentioned,  from  rAco;^ 
4  T.  R.,  and  entirely  *supported  by  it.  One  of  these  '• 
state  decisions,  namely,  the  case  of  the  Enfield  Toll-Bridge 
Company  v.  TJhe  Hartford  and  New  Haven  Railroad  Company^ 
17  Uonn.,  places  the  principle  asserted  in  an  attitude  so 
striking,  ^  seems  to  render  that  case  worthy  of  a  separate 
notice.  The  legislature  of  Connecticut,  having  previously 
incorporated  the  Enfield  Bridge  Company,  inserted,  in  a  char- 
ter subsequently  granted  by  them  to  the  Hartford  and  Spring- 
field Railroad  Company,  a  provision  in  these  words, — "  That 
nothing  therein  contained  shall  be  construed  to  prejudice  or 
impair  any  of  the  rights  now  vested  in  the  Enfield  Bridge 
Company."  This  provision,  comprehensive  as  its  language 
may  seem  to  be,  was  decided  by  the  Supreme  Court  of  the 
state  as  not  embracing  any  exemption  of  the  Bridge  Company 
from  the  legislative  power  of  eminent  domain,  with  respect  to 
its  franchise,  but  to  declare  this,  and  this  only, — that,  notwith- 
standing the  privilege  of  constructing  a  railroad  from  Hartford 
to  Springfield  in  the  most  direct  and  feiisible  route,  granted 
by  the  latter  charter,  the  franchise  of  the  Enfield  Bridge  Com- 
pany should  remain  iis  inviolate  as  the  property  of  other 
citizens  of  the   statu.      These   decisions   sustain    clearly  the 
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following  positions,  comprised  in  this  summary  given  bj 
Chancellor  Walworth,  8  Paige  (N.  Y.),  78,  where  he  •ays, 
that,  '^notwithstanding  the  grant  to  individuals,  the  eminent 
domain,  the  highest  and  most  exact  idea  of  property,  remains 
in  the  government,  or  in  the  aggregate  body  of  the  people  in 
their  sovereign  capacity;  and  they  nave  a  right  to  resume  the 
possession  of  the  property  in  the  manner  directed  by  the  con- 
stitution and  laws  of  the  state,  whenever  the  public  interest 
requires  it.  This  right  of  resumption  may  be  exercised,  not 
only  where  the  safety,  but  also  where  the  interest,  or  even  the 
expediency,  of  the  state  is  concerned."  In  these  positions, 
containing  no  exception  with  regard  to  property  in  a  franchise 
(an  exception  which  we  should  deem  to  be  without  warrant  in 
reason),  we  recognize  the  true  doctrines  of  the  law  as  applica- 
ble to  the  cases  before  us.  In  considering  the  question  of 
constitutional  power, — ^the  only  question  properly  presented 
upon  these  records, — ^we  institute  no  inquiry  as  to  the  ade- 
quacy or  inadequacy  of  the  compensation  allowed  to  the 
plain ti£b  in  error  for  the  extinguishment  of  their  franchise ; 
nor  do  we  inquire  into  the  conformity  between  the  modes 
prescribed  by  the  statutes  of  Vermont  and  the  proceedings 
which  actually  were  adopted  in  the  execution  of  those  sta- 
tutes ;  these  are  matters  regarded  by  this  court  as  peculiarly 
belonging  to  the  tribunals  designated  by  the  state  for  the 
exercise  of  her  legitimate  authority,  and  as  being  without  the 
province  assigned  to  this  court  by  the  Judiciary  Act. 
*^^(M  *Upon  the  whole,  we  consider  the  authority  claimed 
^  for  the  state  of  Vermont,  and  the  exertion  of  that 
authority  which  has  occurred  under  the  provisions  of  the 
statutes  above  mentioned,  by  the  extinguishment  of  the  fran- 
chise previously  granted  the  plaintiffs,  as  set  forth  upon  the 
records  before  us,  as  presenting  no  instance  of  the  impairing 
of  a  contract,  within  the  meaning  of  the  tenth  section  of  the 
first  article  of  the  Constitution,  and  consequently  no  case 
which  is  proper  for  the  interposition  of  this  court.  The  deci- 
sions of  the  Supreme  Court  of  Vermont  are  therefore  affirmed. 

Mr.  Justice  McLEAN. 

As  this  is  a  constitutional  question  of  considerable  practical 
importance,  I  will  state,  succinctly,  my  general  views  on  the 
subject. 

The  West  River  Bridge,  under  the  statutes  of  Vermont,  was 
appropriated  to  public  purposes.  And  it  is  alleged  that  the 
charter  under  which  the  bridge  was  built  and  possessed  by 
Buch  appropriation  was  impaired.  Our  inquiry  is  limited  to 
this  point.  For  whatever  injury  the  proceeding  may  have  done 
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to  the  interests  of  the  corporation,  unless  its  contract  with  the 
state  was  impaired,  we  have  no  jurisdiction  of  the  case. 

The  power  in  a  state  to  take  private  property  for  public  use 
is  undoubted.  It  is  an  incident  to  sovereignty,  and  its  exer- 
cise is  often  essential  to  advance  the  public  interests.  This 
act  is  done  under  the  regulations  of  the  state.  If  those  regu- 
lations have  not  been  strictly  observed,  that  is  not  a  matter  of 
uiquiry  for  this  court.  The  local  tribunals  have  the  exclusive 
power  in  such  cases. 

This  act  by  a  state  has  never  been  held  to  impair  the  obli- 
gations of  the  contract  by  which  the  property  appropriated 
was  held.  The  power  acts  upon  the  property,  and  not  on  the 
contract.  A  state  cannot  annul  or  modify  a  grant  of  land 
fairly  made.  But  it  may  take  the  land  for  public  use.  This 
is  done  by  making  compensation  for  the  property  taken,  as 
provided  by  law.  But  if  it  be  an  appropriation  of  prnperty  to 
public  use,  it  cannot  be  held  to  impair  the  obligations  of  the 
contract. 

It  is  insisted,  that  this  was  a  pretended  exercise  of  the 
power  of  the  eminent  domain,  with  the  view  of  destroying 
the  force  and  obligation  of  the  plaintiffs'  charter. 

This  whole  proceeding  was  under  a  standing  law  of  the 
state,  and  it  was  sanctioned,  on  an  appeal,  by  the  Supreme 
Court  of  the  state.  A  procedure  thus  authorized  by  law,  and 
sanctioned,  cannot  be  lightly  regarded.  It  has  all  the  solem- 
nities of  a  sovereign  act. 

*But  it  is  said  that  the  franchise  of  the  plaintiff  can-  r^/ro^ 
not  be  denominated  property;  that  "it  included  the  *- 
grant  of  no  property  real  or  personal ;  that  it  lay  in  grant,  and 
not  in  livery." 

If  the  action  of  the  state  had  been  upon  the  franchise  only, 
this  objection  would  be  unanswerable.  The  state  cannot 
modify  or  repeal  a  charter  for  a  bridge,  a  turnpike-road,  or  a 
bank,  or  any  other  private  charter,  unless  the  power  to  do  so 
has  been  reserved  in  the  original  grant.  But  no  one  doubts 
the  power  of  the  state  to  take  a  banking-house  for  public  use, 
or  any  other  real  or  personal  property  owned  by  the  bank.  In 
this  respect,  a  corporation  holds  property  subject  to  the  eminent 
domain,  the  same  as  citizens.  The  great  object  of  an  act  of 
incorporation  is,  to  enable  a  body  of  men  to  exercise  the  facul- 
ties of  an  individual.  Peculiar  privileges  are  sometimes  vested 
in  the  body  politic,  with  the  view  of  advancing  the  conve- 
nience and  interests  of  the  public. 

The  franchise  no  more  than  a  grant  for  land  can  be  annulled 
by  the  state.  These  muniments  of  right  are  alike  protecte<l. 
But  the  property  held  under  both  is  held  subject  to  a  public 
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necessity,  to  be  determined  by  the  state.  In  either  case,  the 
property  being  taken  renders  valueless  the  evidence  of  right. 
But  this  does  not,  in  the  sense  of  the  Constitution,  impair  the 
contracts.  The  bridge  and  the  ground  connected  with  it, 
together  with  the  right  of  exacting  toll,  are  the  elements  which 
constitute  the  value  of  the  bridge.  The  situation  and  produc- 
tiveness of  the  soil  constitutes  the  value  of  land.  In  both 
cases,  an  estimate  is  made  of  the  value,  under  prescribed 
forms,  and  it  is  paid  when  the  property  is  taken  for  public 
use.  And  in  these  cases  the  evidences  of  right  are  incidents 
to  the  property. 

No  state  could  resume  a  charter,  under  the  power  of  appro- 
priation, and  carry  on  the  functions  of  the  corporation.  A 
bank  charter  could  not  be  thus  taken,  and  the  business  of  the 
bank  continued  for  public  purposes.  Nor  could  this  bridge 
have  been  taken  by  the  state,  and  kept  up  by  it,  as  a  toll- 
bridge.  This  could  not  be  called  an  appropriation  of  private 
property  to  public  purposes.  There  would  be  no  change  in 
the  use,  except  the  application  of  the  profits,  and  this  would 
not  bring  the  act  within  the  power.  The  power  must  not 
only  be  exercised  bond  fide  by  a  state,  but  the  property,  not 
its  product,  must  be  applied  to  public  use. 

It  is  argued,  that,  if  the  state  may  take  this  bridge,  it  may 
transfer  it  to  other  individuals,  under  the  same  or  a  different 
charter.  This  the  state  cannot  do.  It  would  in  effect  be 
taking  the  property  from  A  to  convey  it  to  B.  The  public 
purpose  for  which  the  power  is  exerted  must  be  real,  not 
♦5S81  Pi'^^^^^^^d.  If  in  the  course  of  time  the  property,  by 
-J  a  chauge  of  ^circumstances,  should  no  longer  be  re- 
quired for  public  use,  it  may  be  otherwise  disposed  of.  But 
this  is  a  case  not  likely  to  occur.  The  legality  of  the  act 
depends  upon  the  facts  and  circumstances  under  which  it  was 
done.  If  the  use  of  land  taken  by  the  public  for  a  highway 
should  be  abandoned,  it  would  revert  to  the  original  proprietor 
and  owner  of  the  fee. 

It  is  objected  that  this  bridge,  being  owned  by  a  corporation 
and  used  by  the  public,  does  not  come  within  the  designation 
of  private  property.  All  property,  whether  owned  by  an  indi- 
vidual or  individuals,  a  corporation  aggregate  or  sole,  is  within 
the  term.     In  short,  all  property  not  public  is  private. 

The  use  of  this  bridge,  it  is  contended,  is  the  same  as  before 
the  act  of  appropriation.  The  public  use  the  bridge  now  as 
before  the  act  of  appropriation.  But  it  was  a  toll-bridge,  and 
by  the  act  it  is  made  free.  The  use,  therefore,  is  not  the  same. 
The  tax  assessed  on  the  citizens  of  the  town,  to  keep  up  and 
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pay  for  the  bridge,  may  be  impolitic  or  unjust;  but  that  is  not 
a  matter  for  the  consideration  of  this  court. 

It  is  supposed,  if  this  power  is  sustained  by  the  state  of 
Vermont,  it  will  be  in  the  power  of  a  state  to  seize  the  evi- 
dences of  its  indebtment  in  the  hands  of  its  citizens,  or  within 
its  jurisdiction,  have  their  value  assessed,  and,  by  paying  the 
amount,  extinguish  them.  Such  a  case  bears  no  analogy  to 
the  one  before  us.  The  contract  only  is  acted  upon  in  the 
case  supposed.  The  obligation  to  pay  the  money  by  the  state 
is  materially  impaired,  which  brings  the  case  within  the  Con- 
stitution. But  the  appropriation  of  property  affects  the  con- 
tract or  title  by  which  it  is  held  only  incidentally.  This,  it  is 
said,  is  an  extremely  technical  distinction,  and  is  not  sustaina- 
ble, as  it  enables  a  state  to  do  indirectly  what  the  Constitution 
prohibits. 

However  nice  the  distinction  may  seem  to  be,  when  ex- 
amined it  will  be  found  substantial. 

The  power  of  appropriation  by  a  state  has  never  been  held 
by  any  judicial  tribunal  as  impairing  the  obligation  of  a  con- 
tract, in  the  sense  of  the  Constitution.  And  this  power  has 
been  frequently  exercised  by  all  the  states,  since  the  adoption 
of  the  Constitution.  In  the  fifth  article  of  the  amendments  to 
the  Constitution  it  is  declared,  "  Nor  shall  private  property  be 
taken  for  public  use  without  just  compensation."  This  refers 
to  the  action  of  the  federal  government,  but  a  similar  provision 
is  contained  in  all  the  state  constitutions.  Now  the  Constitu- 
tion does  not  prohibit  a  state  from  impairing  the  obligation  of 
a  contract  unless  compensation  be  made,  but  the  inhibition  is 
absolute.  So  that  if  such  an  act  come  within  the  prohibition, 
the  act  is  unconstitutional.  But  this  power  has  been  exercised 
by  the  states,  since  the  foundation  of  the  government,  r«;:qQ 
and  no  *one  has  supposed  that  it  was  prohibited  by  ^ 
that  clause  in  the  Constitution  which  inhibits  a  state  '^  from 
impairing  the  obligation  of  a  contract." 

The  only  reasonable  result,  therefore,  to  which  we  can  come 
is,  that  the  power  in  the  state  is  an  independent  power,  and 
does  not  come  within  the  class  of  cases  prohibited  by  the 
Constitution. 

This  view  gives  effect  to  the  Constitution  in  imposing  a 
salutary  restraint  upon  legislation  affecting  contracts,  but 
leaves  the  states  free  in  their  exercise  of  the  eminent  domain, 
which  belongs  to  their  sovereignties,  is  essential  for  the 
advancement  of  internal  improvements,  and  acts  only  upon 

Sroperty  within  their  respective  jurisdictions.     The  powers 
o  not  belong  to  the  same  class.     That  which  acts  upon  con- 
tracts and  impairs  their  obligation  only  is  prohibited. 
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Mr.  Justice  WOODBURY. 

In  the  decisions  of  this  court  on  constitutional  questions 
it  has  happened  frequently,  that,  though  its  members  were 
united  in  the  judgment,  great  differences  existed  among  them 
in  the  reasons  for  it,  or  in  the  limitations  on  some  of  the  prin- 
ciples involved.  Hence  it  has  been  customary  in  such  cases 
to  express  their  views  separately.  I  conform  to  that  usage  in 
this  case  the  more  readily,  as  it  is  one  of  the  first  impression 
before  this  tribunal,  very  important  in  its  consequences,  as  a 
great  landmark  for  the  states  as  well  as  the  general  govern- 
ment, and,  from  shades  of  difiFerence  and  even  conflicts  in 
opinion,  will  be  open  to  some  misconstruction. 

I  take  the  liberty  to  say,  then,  as  to  the  cardinal  principle 
involved  in  this  case,  that,  in  my  opinion,  all  the  property  in 
a  state  is  derived  from,  or  protected  b}-,  its  government,  and 
hence  is  held  subject  to  its  wants  in  taxation,  and  to  certain 
important  public  uses,  both  in  war  and  peace.  Vattel,  B.  1, 
ch.  20,  §  244;  2  Kent  Com.,  270;  87  Am.  Jur.,  121;  1  Bl. 
Com.,  189 ;  8  Wils.,  803 ;  8  Story  Const.,  661 ;  8  Dall.,  95. 
Some  ground  this  public  right  on  sovereignty.  2  Kent  Com^ 
889 ;  Grotius,  B.  1,  ch.  1,  §  6.  Some  on  necessity.  2  Johns. 
(N.  Y.),  Ch.,  162 ;  11  Wend.  (N.  Y.),  51 ;  14  Id.,  56 :  1  Rice 
(S.  C),  888 ;  Vanhome's  Lessee  v.  Dorrance^  2  Dall.,  810 ; 
Dyer  v.  Tascaloosa  Bridge^  2  Port.  (Ala.),  803;  Harding  v. 
Goodletty  8  Yerg.  (Tenn.),  58.  Some  on  implied  compact. 
Raleigh  ^  Gaston  Railroad  Co.  v.  Davis^  2  Dev.  &  B.  (N.  C), 
456 ;  2  Bay,  86,  in  S.  Car. ;  8  Yerg.  (Tenn.),  58.  When  a 
charter  is  granted  after  laws  exist  to  condemn  property  when 
needed  for  public  purposes,  others  might  well  rest  such  a  right 
*U01  ^^  ^  hypothesis,  that  such  laws  are  virtually  a  part 
-J  and  condition  of  the  grant  itself,  as  much  as  *ii  in- 
scribed in  it,  todidem  verbis.  Towne  v.  Smithy  1  Woodb.  & 
M.,  184 ;  2  How.,  608,  617 ;  1  Id.,  811 ;  8  Story  Const., 
§§  1877,  1878,  quoere. 

But,  however  derived,  this  eminent  domain  exists  in  all 
governments,  and  is  distinguished  from  the  public  domain,  as 
that  consists  of  public  lands,  buildings,  &c.,  cAvned  in  trust 
exclusively  and  entirely  by  the  government  (3  Kent  Com., 
889 ;  Memphis  v.  Overton^  8  Yerg.  (Tenn.),  389);  while  this 
consists  only  in  the  right  to  use  the  property  of  others,  when 
needed,  for  certain  public  purposes.  Without  now  going 
further  into  the  reasons  or  extent  of  it,  and  under  what- 
ever name  it  is  most  appropriately  described,  I  concur  in  the 
views  of  the  court,  that  it  still  remains  in  each  state  of  the 
Union  in  a  case  like  the  present,  having  never  been  granted 
Co  the  general  government  so  far  as  respects  the  public  high- 
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ways  of  a  state,  and  that  it  extends  to  the  taking  for  public 
use  for  a  road  any  property  in  the  state,  suitiible  and  necessary 
for  it.  Tuckahoe  Canal  case^  11  Leigh  (Va.),  75;  11  Pet., 
560 ;  20  Johns.  (N.  Y.),  724 ;  3  Paige  (N.  Y.),  45 ;  7  Pick. 
(Mass.),  459.  Biit  whether  it  could  be  taken  without  com- 
pensation, where  no  provision  exists  like  that  in  the  fifth 
amendment  of  the  Constitution  of  the  United  States,  or  that 
in  the  Vermont  constitution,  somewhat  similar,  is  a  more  diffi- 
cult question,  and  on  which  some  have  doubted.  4  T.  R., 
794 ;  1  Rice  (S.  C),  383 ;  3  Leigh  (Va.),  337.  I  do  not  mean 
to  express  any  opinion  on  this,  as  it  is  not  called  for  by  the 
facts  of  this  case.  But  compensation  from  the  public  in  such 
cases  prevails  generally  in  modern  times,  and  certainly  seems 
to  equalize  better  the  burden.  2  Dall.,  310 ;  Pise.  Bridge  v. 
Old  Bridge,  7  N.  H.,  63;  4  T.  R.,  794;  1  Nott  &  M.  (S.  C), 
387  ;  Stokes  et  al.  v.  Sup.  Ass.  Co.,  3  Leigh  (Va.)  837 ;  11  Id., 
76;  Hartford  Bridge,  17  Conn.,  91;  Vattel,  B.  1,  ch.  20, 
8  244;  3  Paige  (N.  Y.),  45;  2  Dev.  &  B.  (N.  C),  451;  2 
Kent  Com.,  889,  note;  Lex.  ^  Oh.  Railroad  case,  8  Dana 
(Ky.),  289. 

Nor  shall  I  stop  to  discuss  whether  it  is  on  this  principle  of 
the  eminent  domain  alone,  that  private  property  has  always 
been  taken  for  highways  in  England,  on  making  compensa- 
tion, so  as  to  be  a  precedent  for  us.  This  was  done  there 
formerly,  not  as  here,  but  by  a  writ  ad  qtiod  damnum,  and  it 
was  for  ages  issued  before  the  grant  of  any  new  franchise  by 
the  king,  whether  a  road,  ferry,  or  market ;  and  the  inquiiy 
related  to  the  damage  by  it,  whether  to  the  public  or  indi- 
viduals.    Fitz.,  N.  B.,  221 ;  3  Bac.  Abr.,  Highways,  A- 

Nor  were  alterations  in  roads,  or  even  the  widening  or  dis- 
continuing of  them,  allowed  without  it.  Thomas  v.  Sorrel, 
Vaughan,  314,  848,  849;  Cooke  (Tenn.),  267;  6  Barn.  & 
Aid.,  566. 

*But  in  modern  times  Parliament,  by  various  laws,  r*c4'i 
have  authorized  all  these,  after  inquiry  and  compensa-  '• 
tion  awarded  by  certain  magistrates.     1  Burr.,  268 ;  Campb., 
648 ;  Cro.  Car.,  266,  267 ;  5  Taunt.,  634 ;  Domat,  B.  1,  t.  8, 
§  2 ;  7  Ad.  &  E.,  124. 

And  thus,  notwithstanding  the  theoretical  omnipotence  of 
Parliament,  private  rights  and  contracts  have  been  in  these 
particulars,  about  compensation  and  necessity  for  public  use, 
as  much  respected  in  England  as  here. 

So  as  to  railroad  companies,  as  well  as  turnpikes,  under 
public  trustees,  and  as  to  common  highways ;  the  former  are 
often  authorized  there  to  erect  bridges,  and  carry  their  road& 
over  turnpikes  and  other  highways ;  but  it  is  on  certain  con* 
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ditions,  keeping  them  passable  in  that  place  or  near,  and  on 
makiiig  compensation.  Kent  v.  L.  ^  B.  Railway  Co.^  1  R. 
Cas.,  605,  and  Attorney- General  v.  The  L.  ^  S.  Railroad^ 
I  Id.,  302,  224;  2  Id.,  711;  1  Gale  &  D.,  324;  2  Id.,  1;  4  Jur., 
966;  5  Id.,  652;  9  Dowl.  P.  C,  563;  7  Adol.  &  E.,  1^1- 
3  Mau.  &  Sel.,  526;  11  Leigh  (Va.),  42. 

But  I  freely  confess,  that  no  case  has  been  found  there  by 
me  exactly  in  point  for  this,  such  as  the  taking  of  the  road  or 
bridge  of  one  corporation  for  another,  or  of  taking  for  the 
public  a  franchise  of  individuals  connected  with  them. 
Though,  at  the  same  time,  I  have  discovered  no  prohibition  of 
it,  either  on  principle  or  precedent,  if  making  compensation 
and  following  the  mode  prescribed  by  statute. 

The  peculiarity  in  the  present  case  consists  in  the  facts,  that 
a  part  of  the  property  taken  belonged  to  a  corporation  of  the 
state,  and  not  to  an  individual,  and  a  part  was  the  franchise 
itself  of  the  act  of  incorporation. 

I  concur  in  the  views,  that  a  corporation  created  to  build  a 
bridge  like  that  of  the  plaintiffs  in  error  is  itself,  in  one  sense, 
a  franchise.  2  Bl.  Com.,  37  ;  Bank  of  Augusta  v.  Earle^ 
13  Pet.,  596 ;  4  Wheat.,  657 ;  7  Pick.  (Mass.),  394 ;  11  Pet., 
474,  454,  472,  490,  641,  645;  11  Leigh  (Va.),  76;  3  Kent 
Com.,  459.  And,  in  another  sense,  that  it  possesses  franchises 
incident  to  its  existence  and  objects,  such  as  powers  to  erect 
the  bridge  and  to  take  tolls.     See  same  cases. 

I  concur  in  the  views,  also,  that  such  a  franchise  as  the 
incorporation  is  a  species  of  property.  7  N.  H.,  66 ;  Thickahoe 
Oamd  Co.  v.  Ihickahoe  ^  Camb.  Railroad  Co,,  11  Leigh  (Va.), 
76.  It  is  a  legal  estate  vested  in  the  corporation.  4  Wheat., 
700  ;  11  Pet.,  560.  But  it  is  often  property  distinct  and  inde- 
pendent of  the  other  property  in  land,  timber,  goods,  or  choses 
in  action,  which  a  corporation,  like  a  body  not  artificial, 
may  own.     8  Bland.  (Md.),  449;  11  Leigh  (Va.),  76. 

*5421  *^^  ^  *^^  property  subject  to  be  sold,  sometimes 
J  even  on  execution  (^Semb.^  4  Mass.,  495 ;  11  Pet.,  434), 
and  may  be  devised  or  inherited.  17  Conn.,  60.  And  while 
I  accede  to  the  principle  uiged  by  the  counsel  for  the  bridge, 
tliat  the  act  of  incorporation  in  this  case  was  a  contract,  or  in 
the  nature  of  one  between  the  state  and  its  members  (1  Myl. 
&  C,  162 ;  4  Pet.,  514,  560 :  Lee  v.  Nailer,  2  Younge  &  Coll., 
618 ;  King  v.  Fasmoor,  3  T.  R.,  246 ;  Woodward  v.  Dartmouth 
College,  4  Wheat.,  628;  7  Crauch,  164;  TerreU  v.  Taylor, 
9  Id.,  43,  52;  9  Wend.  (N.  Y.),  351 ;  11  Pet,  257  :  Can<d  Co. 
V.  Railroad,  4  Gill  &  J.  (Md.),  146 ;  3  Kent.  Com.,  459 ; 
Enfield  Toll-bridge  case,  17  Conn.,  40;  1  Greenl.  (Me.),  79; 
8  Wheat.,  464;  10  Conn.,  522;  Peck  (Tenn.),  269;  1  Ala., 
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28 ;  2  Stew.  (Ala.)  80),  I  concur  in  the  views  of  the  court, 
that  this  or  other  property  of  corporations  may  be  taken  for 
the  purpose  of  a  highway,  under  the  right  of  eminent  domain, 
and  that  the  laws  of  Vermont  authorizing  it  are  not  in  that 
respect  and  to  that  extent  violations  of  the  obligation  of  any 
contract  made  by  it  with  the  corporation.  Bradshaw  v. 
Rodffers,  20  Johns.  (N.  Y.),  103,  742 ;  The  Trust  of  Self.  Ac. 
V.  Salmond^  2  Fairf.  (Me.),  113;  Enfield  Bridge  ca&e^  17  Conn., 
40,  45,  61 ;  3  Paige  (N.  Y.),  Ch.,  45 ;  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  (Mass.),  394,  399 ;  S.  C,  11  Pet., 
474 ;  1  Bland.  (Md.),  449 ;  Bellona  Co.  case,  3  Id.,  449. 

Because  there  was  no  covenant  or  condition  in  the  charter 
or  contract,  that  the  property  owned  by  it  should  not  be  liable 
to  be  taken,  like  all  other  property  in  the  state,  for  public 
uses  in  highways.  7  N.  H.,  69  ;  4  Wheat.,  196  ;  Jackson  v. 
Lamphire,  3  Pet.,  289. 

Because,  without  such  covenant,  all  their  property,  as  prop- 
erty, must  be  liable  to  proper  public  uses,  either  by  necessity, 
or  the  sovereignty  of  the  state  over  it,  or  by  implied  agreement. 

And  because,  on  a  like  principle,  taxes  may  be  imposed  on 
such  property,  as  well  as  all  other  property,  though  coming 
by  grant  from  the  state,  and  may  be  done  without  violating 
the  obligation  of  the  contract,  when  there  is  no  bonus  paid  or 
stipulation  made  in  the  charter  not  to  tax  it.  This  is  well 
settled.  5  Barn.  &  Aid.,  167;  2  Railway  Cases,  17  arg.  23; 
7  Cranch,  164 ;  New  Jersey  v.  Wilson,  4  Pet.,  511 ;  Providence 
Bank  v.  Billings,  11  Id.,  667 ;  Shaw,  C.  J.,  in  Charles  River 
Bridge  v.  Warren  Bridge;  Q-ordon  v.  Appeal  Tax  Court,  3 
How.,  146;  12  Mass.,  252;  4  Wheat.,  699;  4  Gill  &  J., 
(Md.),  132,  153 ;  Williams  v.  Pritchard,  4  T.  R.,  2.  The 
grantees  are  presumed  to  know  all  these  legal  incidents  or 
liabilities,  and  they  being  implied  in  the  grant  or  contract, 
their  happening  is  no  violation  of  it.  8  Pet.,  281,  287  ;  11  Id., 
641,  644;  3  Paige  (N.  Y.),  72. 

*Vattel   says, — ''The  property  of  certain  things  is  r^c^o 

g'ven  up  to  the  individuals  onlv  with  this  reserve."  ^ 
.  1,  ch.  20,  §  244. 

In  England  anciently,  when  titles  of  land  became  granted 
with  immunities  from  numerous  ancient  services,  it  was  still 
considered  that  such  lands  were  subject  by  implication,  under 
a  certain  trinoda  necessitas,  to  the  expenses  of  repair  of  bridges 
as  well  as  forts,  and  of  repelling  invasion.  Tomlins,  Diet., 
Trinoda  Necessitas  ;  3  Bac.  Abr.,  Highways,  A. 

Even  the  right  to  a  private  way  is  sometimes  implied  in  a 
grant,  from  necessity.  Cro.  Jac,  189;  8  T.  R.,  50;  4  Mau.  & 
Sel.,  387 ;  1  Saund.,  322,  w. 
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It  is  laid  down,  also,  by  Justice  Story,  that  "a  grant  of  a 
franchise  is  not  in  point  of  principle  distinguishable  from  a 
grant  of  any  other  property."  Dartmouth  College  v.  Wood' 
ward,  4  Wheat.,  699,  701. 

I  concur,  therefore,  in  the  further  views,  that  the  corpora^ 
tion  as  a  franchise,  and  all  its  powers  as  franchises,  both  being 
property,  may  for  these  and  like  reasons,  in  proper  cases,  be 
taken  for  public  use  for  a  highway.  Pierce  v.  Somersworthy 
10  N.  H.,  870 ;  11  Id.,  20 ;  Piscat.  Bridge  v.  N.  E.  Bridge, 

7  Id.,  35,  66 ;  8  Id.,  398, 143 ;  11  Pet.,  646 ;  Story,  J.,  in  War- 
ren Bridge  v.  Charles  River  Bridge ;  2  Kent  Com.,  340  n. ;  2 
Pet.,  658 ;  6  Paige  (N.  Y.),  146 ;  1  Rice  (S.  C),  383 ;  2  Port. 
(Ala.),  296;  7  Ad.  &  E.,  124;  3  Yerg.  (Tenn.),  41;  2  Fairf. 
(Me.),  222 ;  23  Pick.  (Mass.),  360 ;  J.  Bonaparte  v.  C.  Bail- 
road,  Baldw.,  205 ;  Tuckahoe  Canal  Co.  v.  The  T.  ^  J".  River 
Railroad  Co.,  11  Leigh  (Va.),  42 ;  Enfield  Bridge  Vo.  v.  Hart- 
ford ^  New  Haven  Railroad,  17  Conn.,  40 ;  Armington  v.  Bar- 
net,  15  Vt.,  745,  and  16  Id.,  446,  this  case ;  3  Cow.  (N.  Y.), 
733,  754 ;  11  Wend.  (N.  Y.),  590 ;  Lex.  ^  Oh.  RaUroad  case, 

8  Dana  (Ky.),  289;  18  Wend.  (N.  Y.),  14. 

It  must  be  confessed,  that  some  surprise  has  been  felt  to  find 
this  doctrine  so  widely  sustained,  and  in  so  many  of  the  st^ites, 
and  yet  no  exact  precedent  existing  in  England. 

But  in  relation  to  it  here,  I  am  constrained,  in  some  re- 
spects, to  differ  from  others,  and,  as  at  present  advised,  agree 
to  the  last  proposition,  concerning  the  taking  of  the  franchise 
itself  of  a  corporation,  only  when  the  further  exercise  of  the 
franchise  as  a  corporation  is  inconsistent  or  incompatible  with 
the  highway  to  be  laid  out. 

It  is  only  under  this  limitation  as  to  the  franchise  itself, 
that  there  seems  to  be  any  of  the  necessity  to  take  it  which, 
it  will  be  seen  in  the  positions  heretofore  and  hereafter  ex- 
plained, should  exist.  Nor  do  I  agree  to  it  with  that  limita- 
tion, without  another, — that  it  must  be  in  cases  where  a  clear 
*'i441  ^^^'^^  ^^  manifested  in  the  laws,  that  one  corporation 
^  and  its  uses  shall  *yield  to  another,  or  another  public 
use,  under  the  supposed  superiority  of  the  latter  and  the 
necessity  of  the  case.^  4  Gill  &  J.  (Md.),  108,  150 ;  Barbour 
V.  Andover,  8  N.  H.,  398. 

Within  these  limitations,  however,  the  acts  of  incorporation 
and  all  corporate  franchises  appear  to  me  to  possess  no  more 
immunity  from  reasonable  public  demands  for  roads  and  taxes, 
than  the  soil  and  freehold  of  individuals. 

The  land  may  come  by  grant  or  patent  from  the  state, 

^See  United  States  v.  (Jhicago,  7  How.,  106. 
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«rell  as  the  corporation,  and  both  the  grant  and  corporation 
may  be  contracts.  But  they  are  contracts  giving  rights  of 
property,  held,  and  of  course  understood  to  be  held,  subject  to 
those  necessary  burdens  and  services  and  easements  to  which 
all  other  property  is  liable.  And  it  is  neither  inconsistent 
with  the  grant  of  them,  nor  a  violation  of  the  contract  con- 
tained in  them,  to  impose  those  burdens  and  easements,  unless 
an  express  agreement  has  been  made  to  the  contrary  by  the 
state  in  the  act  of  incorporation  or  grant,  as  is  sometimes  done 
in  respect  to  taxation.  But  where  the  corporation,  as  a  fran- 
chise, or  its  powers  as  franchises,  can  still  be  exercised  use- 
fully or  profitably,  and  the  highway  be  laid  out  as  authorized,  I 
see  no  reasons  why  these  franchises  should  then  be  condemned 
or  taken.  The  property  owned  by  a  banking  or  manufacturing 
corporation  may,  for  instance,  be  condemned  for  highways, 
necessarily,  where  situated  on  a  great  line  of  travel ;  but  why 
should  their  franchises  be,  if  their  continued  existence  and  use 
may  be  feasible  and  profitable,  and  one  not  inconsistent  with 
the  taking  and  employment  of  their  other  property  for  a  pub- 
lic highway? 

In  this  instance,  however,  as  a  fact,  the  franchise  was  estab- 
lished and  seems  to  be  useful  only  in  one  locality.  The  con- 
tinuance of  it  elsewhere  than  at  this  spot  would  be  of  no 
benefit  to  individual  members  or  the  public.  If  the  bridge 
itself  and  land  of  the  corporation  at  that  place  were  taken,  it 
was  better  for  the  latter  that  the  franchise  should  be  taken 
with  them,  if  enhancing  the  damages  any,  because,  unlike  a 
bank  or  manufacturing  company,  the  corporation  could  not  do 
business  to  advantage  elsewhere,  even  within  the  limited  four 
miles,  as  there  was  no  road  elsewhere  within  their  grant.  The 
law  of  Vermont,  too,  was  clear,  that  the  toll-bridge  might  be 
made  to  give  way  for  a  free  highway.  It  is,  therefore,  only 
under  the  particular  circumstances  and  nature  of  this  case, 
that,  in  my  apprehension,  the  taking  of  the  franchise  itself 
was  not  a  violation  of  the  contract.  For,  under  different 
circumstances,  if  a  franchise  be  taken  and  condemned  for  a 
highway,  when  not  connected  locally  with  other  property 
wanted,  when  it  can  be  exercised  on  ordinary  principles  r^c^c 
elsewhere,  when  not  *in  some  respects  incident  to,  or  *- 
tied  up  with,  the  particular  property  and  place  needed,  I  am 
not  now  prepared  to  uphold  it.  I  am  even  disposed  to  go 
further,  and  say,  that  if  any  property  of  any  kind  is  not  so 
situated  as  to  be  either  in  the  direct  path  for  a  public  high- 
way, or  be  really  needed  to  build  it,  the  inclination  of  my 
mind  is,  that  it  cannot  be  taken  against  the  consent  of  the 
owner.     Because,  though  the  right  of  eminent  domain  exista 
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in  some  cases,  it  does  not  exist  in  all,  nor  as  to  all  properly, 
but  probably  as  to  such  property  only  as,  from  its  locality  and 
fitness,  is  necessary  to  the  public  use.  Semb.^  4  Myl.  &  C, 
116 ;   Webb  V.  Manchester^  ^c,^  Railway  Co.^  1  R.  Cas.,  576. 

It  may  be  such,  not  only  for  the  bed  of  the  road,  but  per- 
haps for  materials  in  gravel,  stone,  and  timber,  to  build  it  with. 
Yet  even  then  it  must  be  necessary  and  appropriate  as  inci- 
dents.    2  Dev.  &  B.  (N.  C),  462 ;  13  East,  200. 

And  also,  for  aught  I  now  see,  circumstances  must,  from  its 
locality  and  the  public  wants,  raise  an  urgent  necessity  for  it. 
"The  public  necessities"  are  spoken  of  usually  as  the  fit 
occasion  to  exercise  the  power,  if  it  be  not  derived  from  them 
in  a  great  degree,  and  the  reason  of  the  case  is  confined  to 
them.     (See  oases  before.) 

The  ancient  trinoda  necessitas  extended  to  nothing  beyond 
such  necessity. 

Indeed,  without  further  examination,  I  fear  that  even  these 
limitations  may  not  be  found  sufficient  in  some  kinds  of  public 
highways, — such  as  railroads,  for  instance.  And  I  must  hear 
more  in  support  of  this  last  position  before  acquiescing  in  their 
right  to  take,  in  invitum^  all  the  materials  necessary  to  build 
such  roads, — as  the  timbers  on  which  their  rails  are  laid,  or 
the  iron  for  the  rails  themselves. 

Nor  do  I  agree  that,  in  all  cases  of  a  public  use,  property 
which  is  suitable  or  appropriate  can  be  condemned.  The 
public  use  here  is  for  a  road,  and  the  reasoning  and  cases  are 
confined  chiefly  to  bridges  and  roads,  and  the  incidents  to  war. 
But  the  doctrine,  that  this  right  of  eminent  domain  exists  for 
every  kind  of  public  use,  or  for  such  a  use  when  merely  con- 
venient, though  not  necessary,  does  not  seem  to  me  by  any 
means  clearly  maintainable.  It  is  too  broad,  too  open  to  abuse. 
Where  the  public  use  is  one  general  and  pressing,  like  that 
often  in  war  for  sites  of  batteries,  or  for  provisions,  little  doubt 
would  exist  as  to  the  right.  Sains  populi  suprema  est  lex.  So 
as  to  a  road,  if  really  demanded  in  particular  forms  and  places 
to  accommodate  a  growing  and  changing  community,  and  to 
keep  up  with  the  wants  and  improvements  of  the  age, — such 
0CAai  ^  ^^  pressing  demands  for  easier  social  intercourse, 
-*  ^quicker  political  communication,  or  better  internal 
trade, — ^and  advancing  with  the  public  necessities  from  blazed 
trees  to  bridle-paths,  and  thence  to  wheel-roads,  turnpikes, 
and  railroads. 

But  when  we  go  to  other  public  uses,  not  so  urgent,  not 

connected  with  precise  localities,  not  difficult  to  be  provided 

for  without  this  power  of  eminent  domain,  and  in  places  where 

it  would  be  only  convenient,  but  not  necessary,  I  entertaiis 

568 


JANUARY   TERM,    1848.  546 

The  West  River  Bridge  Company  v.  Dix  et  al. 

strong  doubts  of  its  applicability.  Who  ever  heard  of  laws  to 
condemn  private  property  for  public  use,  for  a  marine  hospital 
or  statjB  prison  ? 

So  a  custom-house  is  a  public  use  for  the  general  govern- 
ment, and  a  court-house  or  jail  for  a  state.  But  it  would  be 
difficult  to  find  precedent  or  argument  to  justify  taking  private 

S)roperty,  without  consent,  to  erect  them  on,  though  appropriate 
or  the  purpose.  No  necessity  seems  to  exist,  which  is  suffi- 
cient to  justify  so  strong  a  measure.  A  particular  locality  as 
to  a  few  rods  in  respect  to  their  site  is  usually  of  no  conse- 
quence ;  while  as  to  a  light-house,  or  fort,  or  wharf,  or  high- 
way between  certain  termini,  it  may  be  very  important  and 
imperative.  I  am  aware  of  no  precedents,  also,  for  such  seiz- 
ures of  private  property  abroad,  for  objects  like  the  former, 
though  some  such  doctrines  appear  to  have  been  advanced  in 
this  country.  3  Paige  (N.  Y.),  45.  Again,  many  things 
belonging  to  bridges,  turnpikes,  and  railroads,  where  public 
corporations  for  some  purposes,  are  not,  like  the  land  on  which 
they  rest,  local  and  peculiar  and  public,  in  the  necessity  to 
obtain  them  by  the  power  of  the  eminent  domain.  Such 
seem  to  be  cars,  engines,  &c.,  if  not  the  timber  for  rails,  and 
the  rails  thefaselves.  Gordon  v.  C.  ^  «/.  Railway  Oo,^  2 
R'y  Cas.,  809. 

Such  things  do  not  seem  to  come  within  the  public  exigency 
connected  with  the  roads  which  justifies  the  application  of  the 
principle  of  the  eminent  domain.  Nor  does  even  the  path  for 
the  road,  the  easement  itself,  if  the  use  of  it  be  not  public,  but 
merely  for  particular  individuals,  and  merely  in  some  degree 
beneficial  to  the  public.  On  the  contrary,  the  user  must  be 
for  the  people  at  large, — for  travellers, — for  all, — must  also 
be  compulsory  by  them,  and  not  optional  with  the  owners, — 
must  be  a  right  by  the  people,  not  a  favor, — must  be  under 
public  regulations  as  to  tolls,  or  owned,  or  subject  to  be 
owned,  by  the  state,  in  order  to  make  the  corporation  and 
object  public,  for  a  purpose  like  this.  3  Kent  Com.,  270; 
Railroad  Co.  v.  Chappell,  1  Rice  (S.  C),  383;  Memphis  v. 
Overton^  8  Yerg.  (Tenn.),  53 ;  King  v.  Russell^  6  Barn.  &  C, 
566 ;  King  v.  Ward,  4  Ad.  &  E.,  884. 

*It  is  not  enough  that  there  is  an  act  of  incorporation  i^cjit 
for  a  bridge,  or  turnpike,  or  railroad,  to  make  them  ^ 
public,  so  as  to  be  able  to  take  private  property  constitu- 
tionally, without  the  owner's  consent;  but  their  uses,  and 
object,  or  interests,  must  be  what  has  just  been  indicated, — • 
must  in  their  essence,  and  character,  and  liabilities,  be  public 
within  the  meaning  of  the  term  ^^  public  use.'*     There  mav  be 
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a  private  bridge,  as  well  as  private  road,  or  private  railroad, 
and  this  with  or  without  an  act  of  incorporation. 

In  the  present  instance,  however,  the  use  was  to  be  for  the 
whole  community,  and  not  a  corporation  of  any  kind.  The 
property  was  taken  to  make  a  free  road  for  the  people  of  the 
state  to  use,  and  was  thus  eminently  for  a  public  use,  and 
where  there  had  before  been  tolls  imposed  for  private  profit 
and  by  a  private  corporation  so  far  as  regards  the  interest  in 
its  tolls  and  property. 

And  the  only  ground  on  which  that  corporation,  private  in 
interest,  was  entitled  in  any  view  originally  to  condemn  land 
or  collect  tolls  was,  that  the  use  of  its  bridge  was  public, — was 
open  to  all  and  at  rates  of  fare  fixed  by  the  legislature  and  not 
by  itself,  and  subjected  to  the  revision  and  reduction  of  the 
public  authorities. 

It  may  be,  and  truly  is,  that  individuals  and  the  public  are 
often  extensively  benefited  by  private  roads,  as  they  are  by 
mills,  and  manufactories,  and  private  bridges.  But  such  a 
benefit  is  not  technically  nor  substantially  a  public  use,  unless 
the  public  has  rights.  1  Rice  (S.  C),  888.  And  in  point  of 
law  it  seems  very  questionable  as  to  the  power  to  call  such  a 
corporation  a  public  one,  and  arm  it  with  authority  to  seize 
on  private  property  without  the  consent  of  its  ownei-s. 

I  exclude,  therefore,  all  conclusions  as  to  my  opinions  here 
being  otherwise  than  in  conformity  to  these  suggestions ; 
though  when,  as  in  the  present  case,  a  free  public  use  in  a 
highway  and  bridge  is  substituted  for  a  toll-bridge,  and  on  a 
long  or  great  and  increasing  line  of  public  travel,  and  thus 
vests  both  a  new  benefit  and  use,  and  a  more  enlarged  one,  in 
the  public,  and  not  in  any  few  stockholders,  I  have  no  doubt 
that  these  entitle  that  public  for  such  a  use  to  condemn  pri- 
vate property,  whether  owned  by  an  individual  or  a  corpora- 
tion. Boston  W.  P.  Co,  V.  B,  ^  W.  Mailroad  Corp,^  23  Pick. 
(Mass.),  360.  And  it  is  manifest  that  unless  such  a  course 
can  be  pursued,  the  means  of  social  and  commercial  inter- 
course might  be  petrified,  and  remain  for  ages,  like  the  fossil 
remains  in  sandstone,  unaltered,  and  the  government,  the 
organ  of  a  progressive  community,  be  paralyzed  in  every 
important  public  improvement.  2  Dev.  &  B.  (N.  C),  456 ; 
1  Rice  (S.  C),  395 ;  8  Dana  (Ky.),  809. 
*5481  *^  exclude,  also,  any  inference,  that,  in  assenting  to 
-■  the  doctrine,  that  an  act  of  incorporation  for  a  toll- 
bridge  is  a  contract,  giving  private  interests  and  rights  as  well 
as  public  ones,  and  thereby  not  allowing  a  state  to  take  the 
private  ones  or  alter  them,  unless  for  some  legitimate  public 
use.  or  by  consent,  as  laid  down  in  4  Wheat.,  628,  I  can  or  do 
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assent  to  the  doctrine  of  some  of  the  judges  there  in  respect 
to  public  offices  being  such  contracts  as  not  to  be  changed  or 
abolished  by  a  state  on  public  considerations,  without  incur- 
ring a  violation  of  the  contract. 

I  should  be  very  reluctant  to  hold,  till  further  advised,  that 
public  offices  are  not,  like  public  towns,  counties,  &c.,  mere 
political  establishments,  to  be  abolished  or  changed  for  politi- 
cal considerations  connected  with  the  public  welfare.  9  Cranch, 
43.  The  salaries,  duration,  and  existence  of  the  offices  them- 
selves seem  to  be  exclusively  public  matters,  open  to  any 
modification  which  the  representatives  of  the  public  may 
decide  to  be  necessary,  whenever  no  express  restriction  on  the 
subject  has  been  imposed  in  the  constitution  or  laws.  QvxBre. 
Hoke  V.  Henderson^  4  Dev.  (N.  C),  1. 

This  would  seem  the  implied  condition  of  the  office  or  con- 
tract, as  much  as  that  it  may  be  taxed  by  the  government 
under  which  it  is  held,  though  not  by  other  governments  so 
as  to  impair  or  obstruct  it.  See,  as  to  the  last,  McColloch  v. 
Maryland^  4  Wheat.,  316 ;  Weston  v.  The  C.  C.  of  CharleBton^ 
2  Pet.,  449 ;  Dobbins  v.  Comm,  of  Erie  City,  16  Id.,  485. 

Finally,  I  do  not  agree  that  even  this  franchise,  as  property, 
can  be  taken  from  this  corporation  without  violating  the  con- 
tract with  it,  unless  the  measure  was  honest,  bond  fide^  and 
really  required  for  what  it  professed  to  be,  beside  being,  as 
before  remarked,  proper,  on  account  of  the  locality  and  nature 
of  this  property,  to  be  condemned  for  this  purpose.^ 

And  though  I  agree,  that,  for  most  cases  and  purposes,  the 
public  authorities  in  a  state  are  the  suitable  judges  as  to  this 
point,  and  that  the  judiciary  only  decide  if  their  laws  are  con- 
stitutional (2  Kent  Com.,  340;  1  Rice  (S.  C),  383)  ;  that  the 
legislature  generally  acts  for  the  public  in  this  (2  Port.  (Ala.), 
303;  3  Bl.  Com.,  139,  note;  4  T.  R.,  794,  797);  that  road 
agents  are  their  agents,  under  this  limitation  (1  Rice  (S.  C), 
383) ;  yet  I  am  not  prepared  to  sigree,  that  if,  on  the  face  of 
the  whole  proceedings, — the  law,  the  report  of  commissioners, 
and  the  doings  of  the  courts, — it  is  manifest  that  the  object 
was  not  legitimate,  or  that  illegal  intentions  were  covered  up 
in  forms,  or  the  whole  proceedings  a  mere  ** pretext,'  our 
duty  would  require  us  to  uphold  them.  Id. ;  Rice  (S.  r«54c) 
C),  391.  In  England,  though  *this  power  exists,  yet  ^ 
if  used  maliciously  or  wantonly,  it  is  held  to  be  void.  Boy- 
field  V.  Porter  et  al.,  18  East,  200. 

In  this  case,  however,  while  the  fairness  of  it  is  impeached 
by  the  plaintiffs  in  error,  yet  on  the  record  the  object  avowed 

>ClTBl>.     The  PoHtenger  Cases,  1  How.  671. 
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is  legal.  It  was  to  make  travel  free  where  it  was  before  taxed, 
and  the  bridge,  though  remote  from  the  changes  desired  in 
the  old  road,  was  still  situated  on  the  great  line  of  travel  over 
it,  and  not  merely  by  color  and  finesse  connected,  and,  from 
increases  in  population  and  business,  seemed  proper  to  be 
made  free  at  the  expense  of  the  town  or  county. 

Nor  on  the  face  of  the  record  do  the  proceedings  seem  void, 
because  the  assessment  may  have  been  without  a  jury,  when 
it  was  made  by  the  legal  officers,  appointed  for  that  purpose. 
3  Pet.,  280 ;  2  Dev.  &  B.  (N.  C),  461,  460 ;  Beekman  v.  Sar. 
Railroad^  3  Paige  (N.  Y.),  46.  Nor  void  as  made  by  the 
commissioners  without  notice,  when  the  return  states  notice, 
and  when  there  was  a  full  hearing  enjoyed  by  all  before  the 
court  on  the  report. 

Nor  void  because  the  compensation  was  too  small  to  the 
corporation, — as  it  was  assessed  in  conformity  to  law,^-or  too 
burdensome  to  the  town  alone  to  discharge,  though  the  last 
might  well  have  been  flung  on  a  larger  number,  like  a  county. 
10  N.  H.,  370;  Tomlins  Diet.,  Way%,  2;  1  Rice  (S.  C),  392. 
Nor  because  the  commissioners  take  a  fee  instead  of  an  ease- 
ment, when  the  legislature  provide  for  a  fee  as  more  expedient. 
2  Dev.  &  B.  (N.  C),  461,  467.  Nor  because  some  of  the 
property  condemned  was  personal,  when  it  was  mixed  with 
the  real,  and  when  real  or  personal,  if  needed  and  appropri- 
ate, may  at  times  be  liable.     1  Rice  (S.  C),  388. 

With  these  explanations,  I  would  express  my  concurrence 
in  the  judgment  of  the  court. 

Mr.  Justice  WAYNE  delivered  a  dissenting  opinion. 

Order. 

The  West  River  Bridge  Company^  Plaintiffs  in  error^  v.  Joseph 
Dix^  and  the  Towns  of  Brattleboro^  ana  Dvmmerstan  in  the 
County  of  Windham. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  Judicature  of  the  state  o^ 
Vermont,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Supreme  Court  in  this  cause  be 
and  the  same  is  hereby  affirmed,  with  costs. 

The  West  River  Bridge  Company^  Plaintiffs  in  error^  v.  2%^ 
Towns    of  Brattleboro'    and   Dummerston^    in    the    County 
of  Windham^  and  Joseph  Dixy  Asa  Boyden^  and  Phineas 
Underwood. 
672 


JANUARY   TERM,    1848.  •SSO 

Patterson  v.  Gtaines  et  ox. 

*Thi8  cause  came  on  to  be  heard  ou  the  transcript  of  the 
record  from  the  Supreme  Court  of  Judicature  of  the  state  of 
Vermont,  and  the  Chancellor  of  the  first  Judicial  Circuit  of 
the  said  state  of  Vermont,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Supreme  Court 
of  Judicature  and  Chancellor  of  the  first  Judicial  Circuit  of 
the  state  of  Vermont  in  this  cause  be  and  the  same  is  hereby 
affirmed,  with  costs. 


Charlbs  Pattebsok,  Appellant,  v.  Edkxtnd  P.  Gaines 

AND  Wipe.* 

The  opinion  of  this  court  in  the  case  of  Oainea  y.  Be^  and  Chew,  (2  How., 
619,)  reviewed. 

A  court  of  equity  can  decide  the  question  whether  or  not  a  party  is  the  heir  ' 
of  a  deceased  person.    It  is  not  necessary  to  send  the  issue  of  fact  to  be 
tried  by  a  court  of  law. 

Where  a  marriage  took  place  in  Pennsylvania,  it  must  be  proved  by  the  laws 
of  Pennsylvania.  In  that  state  it  is  a  civil  contract,  to  be  completed  by  any 
words  in  the  present  tense,  without  regard  to  form,  and  every  intendment  is 
made  in  favor  of  legitimacy. 

Where  the  complainant  in  a  bill  offers  to  receive  an  answer  without  oath,  and 
the  defendant  accordingly  filed  the  answer  without  oath,  denying  the  alle- 
gations of  the  bill,  the  complainant  is  not  put  to  the  necessity,  according  to 
the  general  rule,  of  contradicting  the  answer  by  the  evidence  of  two  wit- 
nesses or  of  one  witness  with  corroborating  circumstances.  The  answer, 
being  without  oath,  is  not  evidence,  and  the  usual  rule  does  not  apply. 

In  this  case,  however,  even  if  the  answer  had  been  under  oath  and  had 
denied  the  allegations  of  the  bill,  yet  there  Is  sufficient  matter  in  the  evi- 
dence of  one  witness,  sustained  by  corroborating  circumstances,  to  support 
the  bill. 

A  marriage  may  be  proved  by  any  one  who  was  present  and  can  identify  the 
parties.  If  the  ceremony  be  performed  by  a  person  habited  as  a  priest,  and 
per  verba  de  prcesenti,  the  person  performing  the  ceremony  must  be  pre- 
sumed to  have  been  a  clergyman. 

If  the  fact  of  marriage  be  proved,  notldne  can  impugn  the  lesitimacy  of  the 
issue,  short  of  the  proof  of  facts  showing  it  to  be  impossible  that  the  hus- 
band could  be  the  father.^ 

By  the  laws  of  Louisiana  and  Pennsylvania,  a  marriage  between  a  woman 
and  a  man  who  had  then  another  wife  living  was  void,  and  the  woman  could 
marry  again  without  waiting  for  a  judicial  sentence  to  be  pronounced  de- 
claring the  marriage  to  be  void.' 

If  she  does  so  marry  again,  and  the  validity  of  her  second  marriage  be  con- 
tested, upon  the  ground  that  she  was  unable  to  contract  It  because  the  first 
marriage  was  legal,  it  is  not  necessary  for  her  to  produce  the  record  of  the 

*Mr.  Chief  Justice  Taney  did  not  sit  in  this  cause,  a  near  family  relative 
being  interested  in  the  event. 
Mr.  Justice  McLean  did  not  sit  in  this  cause. 
Mr.  Justice  Catron  did  not  sit  in  this  cause,  by  reason  of  indisposition. 

iCrrso.    Egbert  v.   GreenwaU,  44       >  Followed.     Jliut    v.    inbin,   631 
Mich.,  26a  How.  (N.  Y.),  Pr.,  86. 
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oonTiction  of  *her  first  husband  for  bigamy.  The  burden  of  proof  lies  upon 
those  who  make  these  objections  to  the  second  marriage,  and  the  declara- 
tions of  the  bigamist,  that  he  had  a  first  wife  liiring  when  he  married  the 
second,  are  evidenoe. 

When,  in  the  progress  of  a  suit  in  equity,  a  question  of  pedigree  arises,  and 
there  is  proof  enough,  in  the  opinion  of  the  court,  to  establish  the  marriage 
of  the  ancestor,  the  presumption  of  law  is  that  a  child  bom  after  the  mar^ 
riage  is  legitimate,  and  it  will  be  incumbent  on  him  who  denies  It  to  disprove 
it,  although  in  so  doing  he  may  have  to  prove  a  negative. 

Although  the  general  rule  is  that  a  person  cannot  be  affected,  much  less  con- 
victed, by  any  evidence,  decree,  or  judgment  to  which  he  was  not  actually 
or  in  consideration  of  law  privy,  yet  it  has  been  so  far  departed  from  as  that 
wherever  reputation  would  be  admissible  evidence,  there  a  verdict  between 
strangers  in  a  former  action  is  evidence  also. 

Although  by  the  code  of  Louisiana  a  person  holding  property  by  sale  from  a 
donee  of  an  excessive  donation  is  liable  to  the  forced  heir  only  after  an  exe- 
cution first  had  against  the  property  of  the  donee,  yet  this  rule  does  not 
apply  to  cases  where  the  sale  was  made  without  any  authority,  judicial  or 
otherwise.^ 

Where  sales  are  made  without  this  authority,  the  purchaser  is  presumed  to 
have  notice  of  it.  It  is  his  duty  to  inquire  whether  or  not  the  requisitions  of 
law  were  complied  with. 

The  statute  of  lin^tations  which  was  in  force  when  the  suit  was  brought  Is 
that  which  determines  the  right  of  a  party  to  sue. 
*  By  the  Louisiana  code  of  1808,  a  deceased  person  could  not,  in  1811,  dispose 
of  more  than  one  fifth  of  his  property,  when  he  had  a  child.    The  chiM  la 
the  forced  heir  for  the  remaining  four  fifths.' 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  East  Louisiana. 

It  was  a  branch  of  the  case  of  Q-aineB  and  W%fe  y.  Chew 
and  others^  which  is  reported  in  2  How.,  619. 

In  the  history  of  that  case  it  is  said  (2  How.,  627),  that 
in  1886,  Myra  (then  Myra  Whitney,  and  now  Myra  Gaines) 
"  filed  a  joint  bill  with  her  husband,  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana,  against  Relf 
and  Chew,  the  executors  in  the  will  of  1811,  the  heirs  of  Mary 
Clark,  and  all  the  purchasers  and  occupants  of  the  estate  of 
which  Clark  died  in  possession,  claiming  to  be  the  heir  and 
devisee  of  Clark,  and  calling  upon  them  all  to  account  for  the  ' 
rents  and  profits  of  the  several  portions  of  the  estate." 

The  joint  bill,  thus  filed  against  a  number  of  persons,  was 
treated  differently  by  the  respondents.  Some  pursued  one 
course  and  some  another.  Relf  and  Chew,  the  executors, 
demurred  generally,  and  upon  the  argument  of  the  demurrers, 
some  questions  arose  upon  which  the  judges  diflFered  in 
opinion.  These  questions  were  consequently  certified  to  the 
Supreme  Court,  and  the  answers  to  them  constitute  the  case 
reported  in  2  How.,  619.  Patterson  was  one  of  the  occupants 
and  purchasers  of  a  part  of  the  property  of  which  Clark  died 

^  Followed.    Gaines  v.  New  Or-    preme  Court  comprised  in  the  Gftines 
iBonSj  6  Wall.,  712.  litigation,   see    OauieM  ▼.    CSteio,   3 

'^  For  a  list  of  the  cases  in  the  So-    How.,  619,  n. 
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seized,  and  he  chose  to  answer  the  bill.     The  proceedings  of 
the  court  under  this  answer  are  now  under  consideration. 

The  history  of  Zuline  Carriere,  the  mother  of  Mrs.  Gaines, 
is  briefly  given  in  2  How.,  620,  and  need  not  be  repeated. 
The  facts  are  there  stated,  of  her  marriage  with  a  man  r«cro 
by  the  *name  of  De  Grange ;  of  her  afterwards  learn-  ^ 
ing  that  De  Grange  had  a  former  wife  living ;  of  her  separa- 
tion from  him  and  journey  to  New  York  to  obtain  proofs  of 
this  first  marriage  of  De  Grange ;  of  De  Grange's  first  wife 
arriving  in  New  Orleans  from  France ;  of  De  Grange  being 
committed  to  prison  on  a  charge  of  bigamy,  and  subsequent 
escape  from  the  country ;  of  Clark's  marriage  with  Zuline  in 
Philadelphia;  of  the  birth  of  Myra,  the  complainant  in  the 
present  suit ;  of  Clark's  placing  her  in  the  family  of  Mr.  and 
Mrs.  Davis ;  of  the  circumstances  attending  the  making  of  the 
will  of  1811 ;  and  some  of  the  testimony  relating  to  a  subse- 
quent will  made  in  1813,  leaving  all  his  property  to  his  daugh- 
ter Myra.  The  statement  of  these  things  in  2  Howard  is 
referred  to,  as  being  a  more  particular  narrative  than  tlie 
mere  outline  which  is  here  given.  We  propose  to  take  up 
the  case  where  that  report  left  it. 

The  record  in  the  present  case  was  in  a  very  confused  con- 
dition. Papers  were  misplaced,  and  the  entire  record  of  pro- 
ceedings in  the  Court  of  Probates,  from  1834  to  June  8,  1836, 
was  introduced  as  evidence  by  the  defendant,  Patterson,  in 
the  Circuit  Court ;  and  also  the  proceedings  of  that  court  at  a 
much  earlier  date.     From  them  the  following  facts  appear. 

Clark  died  on  the  16th  of  August,  1818.  On  the  18th  of 
August,  two  days  afterwards,  the  following  petition  was  pre- 
sented to  the  Court  of  Probates. 

To  the  Honorable  the  Judge  of  the  Court  of  Probates  of  the 

Parish  of  New  Orleans. 

The  petition  of  Francisco  Dusuau  de  la  Croix,  of  this  parish, 
planter,  respectfully  shows : 

That  your  petitioner  has  strong  reasons  to  believe,  and  does 
verily  believe,  that  the  late  Daniel  Clark  has  made  a  testa- 
ment or  codicil,  posterior  to  that  which  has  been  opened  before 
your  honorable  court,  and  in  the  dispositions  whereof  he 
thinks  to  be  interested.  And  whereas  it  is  to  be  presumed 
that  the  double  of  this  last  will,  whose  existence  was  known 
by  several  persons,  might  have  been  deposited  with  any  notary 
public  of  this  city. 

Your  petitioner,  therefore,  prays  that  it  may  please  your 
Honor  to  order,  as  it  is  the  usual  practice  in  such  cases,  that 
every  notary  public  in  this  city  appear  before  your  honorable 
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court  within   the   delay  of  twenty-four  hours,  in   order  to 
certify  on  oath  if  there  does  or  does  not  exist,  in  his  office, 
any  testament  or  codicil,  or  any  sealed  packet,  deposited  by 
the  said  late  Daniel  Clark. 
And  your  petitioner,  as  in  duty  bound,  will  ever  pray,  &c. 

(Signed,)  D.  Sbghers, 

Of  Counsel  for  the  Petitioner. 

ttecQ-i       ^Francisco  Dusuau  de  la  Croix,  the  above  petitioner, 
-I  maketh  oath  that  the  material  facts  in  the  above  peti- 
tion set  forth  are  true,  to  the  best  of  his  knowledge  and  belief. 
(Signed,)  Dttsuau  db  la  Cboix. 

Sworn  to  before  me,  August  18th,  1818. 

Thos.  Bbal,  Beg.  WiU$. 

The  court  ordered  the  notaries  of  the  city  to  appear  before 
it  on  the  next  day,  when  seven  appeared  and  deposed  that  no 
testament  nor  codicil,  nor  sealed  packet,  had  been  deposited  in 
their  office  by  the  late  Daniel  Clark,  nor  had  any  deposition, 
mortis  causa^  been  made  by  him. 

The  will  of  1811  was  then  admitted  to  probate.  It  was  as 
follows : — 

Daniel  Clark.  In  the  name  of  God :  I,  Daniel  Clark,  of 
New  Orleans,  do  make  this  my  last  will  and  testament. 

Imprimis.     I  order  that  all  my  just  debts  be  paid. 

Second.  I  leave  and  bequeath  unto  my  mother,  Mary  Clark, 
now  of  Germantown,  in  the  state  of  Pennsylvania,  all  the 
estate,  whether  real  or  personal,  which  I  may  die  possessed  of. 

Third.  I  hereby  nominate  my  friends,  Richard  Relf  and 
Beverly  Chew,  ray  executoi-s,  with  power  to  settle  every  thing 
relating  to  my  estate. 

(Signed,)  Danibl  Clabk. 

Ne  varietur.     New  Orleans,  20th  May,  1811. 

J.  PrroT,  Judge. 

Letters  testamentary  were  granted  to  Relf  on  the  27th  of 
August,  1818,  and  to  Chew  on  the  21st  of  January,  1814,  the 
latter  being  absent  from  New  Orleans  at  the  time  df  Clark's 
death. 

Davis  had  removed  to  the  North,  with  his  family,  in  1812, 
carrying  with  him  Myra,  who  passed  for  his  daughter  and  bore 
his  name. 

Things  remained  in  this  condition  until  1832,  when  Mvra 
married  William  Wallace  Whitney,  and  about  the  time  of  her 
marriage  became  acquainted  with  her  true  name  and  parentage. 
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In  1834,  Whitney  and  wife  coramenced  a  series  of  proceed 
ings  in  the  Court  of  Probates,  which  continued  until  the  8tb 
of  June,  1886,  when  the  court  dismissed  their  petition.  It 
has  been  already  stated,  that  this  entire  record  was  introduced 
into  the  case  now  under  consideration  by  the  defendant, 
Patterson,  on  the  18th  of  August,  1840.  Many  depositions 
were  taken,  which  constitute  a  part' of  the  mass  of  evidence 
in  the  case,  although  some  of  the  witnesses  were  reexamined 
nnrler  the  authority  of  a  commission  issuing  from  the  r#cc4 
Circuit  Court  *of  the  United  States,  after  the  filing  of  ^ 
the  bill.  They  who  were  thus  reexamined  were  Harriet 
Smith,  alias  Harper,  Madame  Caillaret,  the  sister  of  Zuline, 
Belle  Chasse,  and  De  la  Croix.  They  whose  depositions  were 
not  taken  over  again  were  Bois  Fontaine,  Mr.  and  Mrs. 
Davis,  Pitot,  Derbigny,  Madame  Benguerel,  and  Preval.  The 
evidence  of  Madame  Despau,  another  sister  of  Zuline,  was 
only  taken  once,  and  then  under  a  commission  issuing  from 
the  Circuit  Court. 

It  is  not  necessary  to  give  a  particular  narrative  of  the  pro- 
ceedings before  the  Court  of  Probates,  from  1834  to  June, 
1836.  They  were  commenced  in  March,  1834,  by  a  petition 
filed  by  Charles  W.  Shaumburg  for  letters  of  administration 
upon  the  estate  of  Clark,  on  the  ground  that  the  succession 
was  in  an  unclaimed  and  abandonea  condition,  and  that  he  had 
an  interest  in  the  settlement  of  the  same.  This  petition  was 
opposed  by  Relf  and  Chew.  On  the  18th  of  June,  1834, 
Whitney  and  wife  became  parties,  by  filing  a  petition  praying 
that  the  will  of  1811  might  be  annulled  and  set  aside,  that 
Myra  Clark  Whitney  might  be  declared  to  be  the  heir  of  Clark, 
and  that  Relf  and  Chew  might  be  ordered  to  deliver  over  the 
estate  to  her,  &c. 

On  the  14th  of  January,  1835,  Relf  and  Chew  filed  an 
answer  to  this  petition,  denying  that  Myra  had  any  claim ; 
that  Clark  was  ever  legally  married,  or  that  he  ever  had  any 
legitimate  ofiFspring;  and  denying  all  the  other  allegations 
generally. 

In  the  course  of  this  controversy  many  depositions  were 
tiiken. 

On  the  8th  of  June,  1836,  the  Court  of  Probates  pronounced 
its  judgment,  nonsuiting  the  plaintifiEs. 

On  the  28th  of  July,  1836,  Whitney  and  wife  filed  a  bill  on 
the  equity  side  of  the  Circuit  Court  of  the  United  States, 
against  Relf  and  Chew,  the  executors  under  the  will  of  1811, 
against  the  heirs  of  Mary  Clark,  and  all  the  occupants  and 
purchasers  of  the  estate  of  which  Clark  died  in  possession. 
The  bill  charged  that  the  will  of  1813  was  fraudulently  sup- 
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pressed,  that  its  existence  and  suppression  were  notorious,  and 
that  all  the  purchasers  did,  in  their  consciences,  believe  that 
the  will  of  1811  had  been  fraudulently  admitted  to  probate 
It  moreover  stated  the  whole  case,  of  which  an  outline  has 
been  given,  alleging,  also,  that  the  sales  made  by  Relf  and 
Chew  were  illegally  made. 

Relf  and  Chew  demui^ed  generally,  and  also  pleaded  to  the 
jurisdiction  of  the  court.  The  proceedings  in  that  branch  of 
the  case  are  set  forth  in  2  How.,  619.  Other  defendants  pur- 
sued other  measures  of  defence,  whieh  it  is  not  now  necessary 
to  mention. 

*5651       *^^  ^^^  ^^^^  ^^  December,  1837,  Whitney's  death 
-■  was  suggested,  and  the  suit  continued  in  the  name  of 
Myra  alone. 

On  the  24th  of  May,  1839,  Edmund  P.  Gaines  and  Myra,  his 
wife,  filed  a  supplemental  bill,  stating  their  intermarriage,  and 
praying  that  the  suit  might  be  continued  in  their  joint  names 
as  complainants. 

On  the  18th  of  April,  1840,  the  complainants  filed  an 
amended  biU,  praying  that  Caroline  de  Grange,  and  her  hus- 
band, John  Barnes,  might  be  made  defendants  to  the  original 
bill. 

On  the  21st  of  April,  1840,  Patterson  filed  his  answer,  which 
was  not  under  oath,  but  signed  by  his  counsel,  in  conformity 
with  the  waiver  of  the  complainants.  The  answer  denied  all 
right  and  tit]^  of  the  complainants,  in  and  to  the  following 
described  piece  or  lot  of  ground  situated  on  Philippa  Street, 
between  Perdido  and  Poydras  Streets,  having  front,  on  Phil- 
ippa Street,  one  hundred  and  twenty-five  feet  French  measure, 
by  seventy  feet  in  depth,  the  same  being  in  a  square  of  ground 
situated  in  Suburb  St.  Mary,  of  this  city,  now  the  second 
municipality  of  New  Orleans,  and  bounded  by  Philippa,  Cir- 
cus, Perdido,  and  Poydras  Streets. 

It  alleged  that  the  property  belonged  to  Clark  in  his  life- 
time, and  was  legally  sold  by  Relf  and  Chew,  his  executors, 
and  denied  all  the  allegations  of  the  bill. 

On  the  25th  of  April,  1840,  Patterson  filed  the  following 
supplemental  answer : — 

^^  The  supplemental  answer  of  Charles  Patterson,  one  of  the 
defendants  in  the  above-entitled  suit,  most  respectfully 
represents : — 

^*That  the  property  described  in  his  original  answer  ia 
ninety  feet  in  depth,  instead  of  seventy-five,  French  measure, 
as  therein  stated,  and  further  represents  that  your  respondeols 
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purchased  a  part  of  of  said  property  from  Gabriel  CorrejoUas, 
and  the  Femaiuder  from  Etienne  Meunier,  and  that  the  said 
Meunier  purchased  from  the  said  Correjollas,  and  the  said 
CorrejoUas  purchased  all  the  said  property  at  an  auction  sale 
made  in  the  year  1820  by  the  testamentary  executors  of  the 
late  Daniel  Clark,  all  of  which  facts  will  more  fully  appear 
from  the  four  several  copies  of  the  authentic  deed  of  sale 
hereunto  annexed  as  a  part  of  this  supplemental  answer. 
And  this  respondent  prays  that  this  supplement  be  made  a 
part  of  his  original  answer." 

To  this  answer  the  deeds  referred  to  were  attached  as 
exhibits. 

*As  the  claim  of  Mrs.  Gaines  in  the  present  case  was  r«cer> 
made,  not  as  devisee  under  the  will  of  1818,  but  as  ^ 
forced  heir  under  the  Civil  Code  of  1808,  ch.  8,  §  1,  art.  19, 
which  prohibits  a  testator  from  willing  away  more  than  one 
fifth  of  his  property  if  there  is  a  legitimate  child  living  at  the 
time  of  his  death,  it  is  only  necessary  to  insert  in  this  state- 
ment such  of  the  depositions  as  have  a  bearing  upon  the  mar- 
riage of  Clark,  and  the  consequent  legitimacy  of  his  daughter 
Myra. 

Madame  Despau  and  Madame  Caillaret  were  sisters  of 
Zuline,  and  examined  under  a  commission  issuing  from  the 
United  States  court. 

Their  evidence  was  as  follows : 

Interrogatories  to  be  propounded,  on  behalf  of  Complainants, 
to  John  Sibley,  Madame  Caillaret,  Madame  Despau,  and 
Mrs.  Eliza  Clark. 

1st.  Were  you,  or  not,  acquainted  with  the  late  Daniel 
Clark  of  New  Orleans  ? 

2d.  Was  the  said  Daniel  Clark  ever  married?  if  so,  when 
and  to  whom,  and  was  there  any  issue  of  said  marriage? 
State  all  you  may  know  or  have  heard  of  said  Clark  upon  this 
subject. 

8d.  Were  you  acquainted  with  a  man  in  New  Orleans  by 
tlie  name  of  De  Grange?  if  so,  when  and  where  have  }()u 
known  him  ?  Was  he,  or  not,  married  when  he  first  came  to 
New  Orleans,  and  did  he,  or  not,  so  continue  until  after  he 
finally  left  it?  State  all  you  may  know  or  have  heard  touch- 
ing this  subject. 

4th.  If  you  know  any  thing  further  material  to  the  com- 
plainants in  the  controversy,  state  it. 

Cross-in  terrogatories. 

1.  Will  you  and  each  of  you  answering  any  interrogatories 
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of  the  complainants  state  your  age,  employment,  and  present 
residence,  and  if  a  married  woman  state  your  maiden  name ; 
and  if  married  more  than  once  state  the  names  of  your  hus- 
bands, and  by  whom  and  when  and  where  you  resided  during 
each  year  from  1810  to  1814  ? 

2.  If  you  answer  the  first  interrogatory  in  chief  affirmar 
tively,  state  how  that  acquaintance  originated.  When  and 
where  did  you  fii-st  see  Mr.  Daniel  Clark  ?  Was  your  acquaint- 
ance with  him  intimate  or  not?  Was  it  ever  interrupted,  and 
if  so,  for  what  reason?  Did  it  continue  uninterrupted  until 
the  death  of  Mr.  Clark,  and  if  so,  how  long  a  period  did  it 
embrace  ?  Do  you  say  that  your  intimacy  with  Mr.  Clark  was 
inicfT'i  of  such  a  nature  as  to  enable  you  to  become  acquainted 

J  with  *events  in  his  life  which  were  not  disclosed  to  the 
entire  circle  of  his  acquaintance  ?  and  if  so,  have  you  a  distinct 
recollection  of  any  such  event  or  events?  and  state  the  cir- 
cumstances which  strengthen  your  memory  (m  this  point. 

3.  Will  you  state  where  Mr.  Clark  resided  when  in  New 
Orleans?  Do  you  recollect  the  street  and  the  house?  Did  he 
board  or  keep  house  ?  If  he  boarded,  did  he  also  lodge  at  the 
same  house,  and  if  so,  who  was  the  keeper  of  this  house,  and 
what  was  his  or  her  general  character?  If  he  had  a  house,  did 
he  have  a  housekeeper,  and  if  so,  what  was  his  or  her  general 
character?  Did  he  reside  in  New  Orleans  during  the  summer 
months,  and  if  not,  where  did  he  go  ?  At  whose  house  did  he 
stop,  or  whom  did  he  visit  ?  and  state  what  you  know  of  the 
people  whom  he  visited,  and  his  own  standing  in  society. 

4.  If,  in  answering  the  second  interrogatory,  you  say  that 
Mr.  Daniel  Clark  was  ever  married,  state  when,  where,  and  to 
whom.  By  what  priest,  clergyman,  or  magistrate,  and  who 
were  the  witnesses  present?  Were  you  among  the  witnesses? 
What  other  witnesses  were  present  with  you?  Did  you  ever 
see  the  lady  whom  you  say  Mr.  Clark  married,  and  if  so,  what 
was  her  personal  appearance,  her  age,  and  name,  and  family  ? 
Where  did  she  reside  before  the  time  you  say  she  was  married 
to  Mr.  Clark  ?  How  long  did  you  know  her  before  that  time  ? 
Or  were  you  acquainted  with  her  until  then?  Did  not  Mr. 
Clark  introduce  her  to  you?  State  particularly  every  thing 
you  know  in  regard  to  the  connection  of  Mr.  Clark  with  the 
lady  whom  you  call  his  wife,  and  state  if  she  was  ever  married 
before  or  after  the  time  you  say  she  was  married  to  Mr.  Clark; 
if  so,  when,  where,  and  to  whom  ? 

6.  Did  you  ever  know  that  there  was  any  issue  of  said  sup- 

Eosed  marriage?  if  so,  who  told  you?     State  your  means  of 
uowing  any  thing  about  this  circumstance.     What  was  the 
uame,  age,  sex,  and  the  time  of  the  birth  of  the  child  whose 
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father  you  say  was  Mr.  Clark  ?  Do  you  know  who  nursed  and 
reared  this  child,  and  if  so,  who  was  the  nurse  ?  State,  if  you 
please,  if  you  saw  the  mother  shortly  after  this  child  was  born, 
and  if  so,  where  was  she  ?  Did  she  reside  then  at  the  house 
of  Mr.  Clark,  and  if  not,  why  not,  and  where  did  she  reside  ? 
Did  Mr.  Clark  live  with  her  at  this  time,  and  were  they  known 
generally  to  the  neighbors  as  man  and  wife  ? 

6.  Was  this  supposed  marriage  of  Mr.  Clark's  (if  you  say 
he  ever  was  married)  public  or  private?  If  public,  did  Mr. 
Clark  introduce  his  wife  to  his  friends  and  acquaintances  in 
New  Orleans?  And  if  she  was  not  introduced,  state  why  she 
was  not.  Or  was  his  marriage  private?  If  so,  why  was  it 
private?  And  what  circumstances  could,  or  did,  pro-  r*ccQ 
bably  *induce  him  to  keep  that  marriage  secret  from  L 

his  friends  and  the  public  ? 

7.  Do  you  know  Myra  C.  Whitney,  one  of  the  complainants 
in  this  controversy?  If  so,  how  long  have  you  been  acquainted 
with  her?  Did  either  of  the  complainants  inform  you,  by 
letter  or  otherwise,  that  your  testimony  would  be  important 
to  them  in  this  suit  ?  and  if  so,  on  what  points  did  they  wish 
you  to  be  prepared  ? 

8.  If,  in  answering  the  third  interrogatory,  you  say  that  you 
were  acquainted  with  a  man  in  New  Orleans  by  the  name  of 
De  Grange,  state,  if  you  please,  where  and  when  you  first 
became  acquainted  with  him,  in  what  year.  Were  you  inti- 
mate with  him,  and  if  so,  did  this  intimacy  continue  without 
interruption  ?  Was  he  born  in  the  city  of  New  Orleans  ?  and 
if  not,  where  was  he  born,  and  how  long  did  he  remain  in  said 
city  ?  What  was  his  employment  ?  Was  he  married  in  New 
Orleans,  9r  where  was  he  married  ?  Were  you  present  at  his 
marriage  ?  and  if  so,  state  when  and  by  whom  he  was  married. 
Have  you  ever  seen  his  wife,  and  if  so,  what  was  her  personal 
appearance  and  age,  and  what  was  her  name  prior  to  her  mar- 
riage with  De  Grange  ?  Did  you  ever  see  De  Grange's  wife 
ana  the  lady  whom  you  say  Mr.  Clark  married  in  company 
together?  if  so,  when  and  where,  and  how  often?  State  par- 
ticularly eveiy  thing  you  know  touching  said  De  Grange,  his 
wife,  and  their  connection  or  relation  with  Mr.  Clark. 

9.  Did  you  ever,  or  not,  hear  Mr.  Clark  acknowledge  that 
he  had  any  natural  children  in  New  Orleans  ?  and  particularly, 
did  you  ever,  or  not,  hear  him  acknowledge  two  female  chil- 
dren,— ^the  one  named  Caroline  and  the  other  named  Myra? 
And  is,  or  not,  that  Myra  one  of  the  complainants  in  this  case  ? 
Did  you  ever  hear  him  say  that  he  intended  to  leave  by  will 
money  or  property  enough  to  Myra  to  take  the  stain  off  hei 
birth?     If  you  heard  him  use  such  expressions,  or  those  of  a 
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similar  character,  state  what  you  suppose  he  meant  by  taking 
off  the  stain  from  the  birth  of  his  own  legitimate  daughter. 

10.  Will  you  state  who  was  the  mother  of  the  complainant, 
Myra  ?  And  did  the  mother  nurse  Myra  ?  if  not,  why  not  ? 
Who  did  nurse  her  ?  Did  her  mother  die,  and  leave  her  an 
infant,  or  was  she  too  sick  and  too  feeble  to  nurse  that  child? 
Did  the  mother  of  M3rra,  the  complainant,  nurse  and  raise  her, 
or  not?  If  not,  who  did?  Mention  particularly  any  and  all 
the  circumstances  on  which  you  found  your  opinion. 

11.  If  you  know  when  the  complainant  Myra  was  bom, 
state  the  precise  date  and  place,  and  state  if  you  know  by 
whom  and  where  she  was  raised,  and  whose  name  she  bore, 
and  why  she  bore  that  name. 

^itccQ-i  *12.  State,  if  you  please,  what  are  your  feelings  and 
•I  affections  towards  the  complainants ;  whether  you  are 
related  to  or  connected  With  either  of  them ;  and  if  you  are, 
how  and  in  what  degree  or  way,  and  whether  you  have  any 
interest  in  the  event  of  this  suit. 

18.  Will  each  one  of  you,  answering  any  of  these  direct  or 
cross  interrogatories,  state  whether  you  have  seen  or  examined, 
read  or  heard  read,  any  one  of  them,  or  copies  of  them,  at  any 
time  or  place,  before  you  were  called  upon  by  the  commis- 
sioner to  answer  them?  If  ay,  state  when,  where,  and  by 
whom  they  were  thus  so  shown  or  read  to  or  by  you,  and  for 
what  purpose.  State,  also,  each  one  of  you,  whether  you  have 
had  any  conversation  or  correspondence,  within  the  last  three 
or  four  years,  with  the  complainants,  or  with  either  of  them, 
respecting  their  supposed  claims  against  the  estate  of  Daniel 
Clark,  and  if  you  answer  affirmatively,  state  why,  when,  and 
where  such  conversation  or  correspondence  occurred*  &nd  the 
nature  and  amount  of  them  so  far  as  your  memory  will  serve 
you ;  and  who  was  present  at  such  conversations.  If  you 
nave  any  letters  from  the  complainants,  or  from  either  of 
them,  on  the  matters  referred  to  in  these  direct  and  cross  inter- 
rogatories, annex  them  to  your  answers  if  possible ;  and  if  not 
possible,  state  why.  If  you  have  preserved  and  cannot  annex 
them,  give  true  extracts  from  them,  and  if  that  be  not  possi- 
ble, state  your  recollections. 

14.  What  is  your  maternal  language  ?  If  not  English,  do 
you  understand  that  language  perfectly  ?  And  if  you  do  not 
understand  English,  how  have  you  contrived  to  answer  the 
foregoing  chief  and  cross  interrogatories?  Who  has  trana 
lated  them  to  you  ? 
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Answers  of  Madame  Despau. 

Answers  to  the  first  interrogatory. 

I  was  well  acquainted  with  the  late  Daniel  Clark  of  New 
Orleans. 

Answer  to  the  second  interrogatory. 

Daniel  Clark  was  married  in  Philadelphia,  in  1803,  by  a 
Catholic  priest.  I  was  present  at  this  marriage.  One  child 
was  born  of  that  marriage,  to  wit,  Myra  Clark,  who  married 
William  Wallace  Whitney,  son  of  General  T.  Whitney  of  the 
state  of  New  York.  I  was  present  at  her  birth,  and  knew 
that  Mr.  Clark  claimed  and  acknowledged  her  to  be  his  child. 
She  was  born  in  1806.  I  neither  knew,  nor  had  any  reason  to 
believe,  any  other  child  besides  Myra  was  born  of  that  mar- 
riage. The  circumstances  of  her  marriage  with  Daniel  r«cgA 
Clark  *were  these.  Several  years  after  her 'marriage  "■ 
with  Mr.  De  Grange  she  heard  that  he  had  a  living  wife.  Our 
family  charged  him  with  the  crime  of  bigamy  in  marrying  the 
said  Zuline  ;  he  at  first  denied  it,  but  anierwards  admitted  it, 
and  fled  from  the  country;  these  circumstanaes  became  pub- 
lic, and  Mr.  Clark  made  proposals  of  marriage  to  mysister, 
with  the  knowledge  of  all  our  family.  It  was  considered 
essential,  first,  to  obtain  record  proof  of  De  Grange  having  a 
living  wife  at  the  time  he  married  my  sister,  to  obtain  which 
from  the  records  of  the  Catholic  church  in  New  York  (where 
Mr.  De  Grange's  prior  marriage  was  celebrated)  we  sailed  for 
that  city.  On  our  arrival  there,  we  found  that  the  registry  of 
marriages  had  been  destroyed.  Mr.  Clark  arrived  after  us. 
We  heard  that  a  Mr.  Gardette,  then  living  in  Philadelphia, 
was  one  of  the  witnesses  of  Mr.  De  Grangers  prior  marriage. 
We  proceeded  to  that  city,  and  found  Mr.  Gardette ;  he 
answered,  that  he  was  present  at  said  prior  marriage  of  De 
Grange,  and  that  he  afterwards  knew  De  Grange  and  his  wife 
by  this  marriage, — that  this  wife  had  sailed  for  France.  Mi*. 
Clark  then  said,  "  You  have  no  reason  longer  to  refuse  being 
married  to  me.  It  will,  however,  be  necessary  to  keep  our 
marriage  secret  till  I  have  obtained  judicial  proof  of  the  nullity 
of  your  and  De  Grange's  marriage."  They,  the  said  Clark 
and  the  said  Zuline,  were  then  married.  Soon  afterwards,  oul- 
sister,  Madame  Caillaret,  wrote  to  us  from  New  Orleans  that 
De  Grange's  wife  whom  he  had  married  prior  to  marrying  the 
said  Zuline,  had  arrived  at  New  Orleans.  We  hastened  our 
return  to  New  Orleans.  He  was  prosecuted  for  bigamy,— 
Father  Antoine  of  the  Catholic  church  in  New  Orleans  taking 
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part  in  the  proceedings  against  De  Grange.  Mr.  De  Grange 
was  condemned  for  bigamy  in  marrying  tne  said  Zuline,  and 
was  cast  into  prison,  from  which  he  secretly  escaped  by  conni- 
vance, and  was  taken  down  the  Mississippi  River  by  Mr.  Le 
Briten  d'Orgenois,  where  he  got  to  a  vessel,  escaped  from  the 
country,  and  according  to  the  best  of  my  knowledge  and 
belief,  never  afterwards  returned  to  Louisiana ;  this  happened 
in  1803,  not  a  great  while  before  the  close  of  the  Spanish 
government  in  Louisiana.  Mr.  Clark  told  us  that,  before  he 
could  promulgate  his  marriage  with  my  sister,  it  would  be 
necessary  that  there  should  be  brought  by  her  an  action 
against  the  name  of  De  Grange.     The  anticipated  change  of 

fovernment  created  delay,  but  at  length,  in  1806,  Messrs. 
ames  Brown  and  Eligeas  Fromentin,  as  the  counsel  of  my 
sister,  brought  suit  aeainst  the  name  of  Jerome  de  Grange  in 
the  city  court,  I  think,  of  New  Orleans.  The  grounds  of  said 
suit  were,  that  said  De  Grange  had  imposed  himself  in  mar- 
mca-i-i  ria^e  up(m  her  at  a  time  when  he  had  living  a  lawful 
-I  wile.  ^Judgment  in  said  suit  was  rendered  against 
said  De  Grange.  Mr.  Clark  still  continued  to  defer  promul- 
gating his  marriage  with  my  sister,  which  very  much  fretted 
and  initated  her  feelings.  Mr.  Clark  became  a  member  of 
the  United  States  Congress  in  1806.  While  he  was  in  Con- 
gress, my  sister  heard  that  he  was  courting  Miss  *  of 

Baltimore.  She  was  distressed,  though  she  could  not  believe 
the  report,  knowing  herself  to  be  his  wife ;  still,  his  strange 
conduct  in  deferring  to  promulgate  his  marriage  with  her  had 
alarmed  her;  she  and  I  sailed  for  Philadelphia,  to  get  the 
proof  of  his  marriage  with  my  sister.  We  could  find  no 
record,  and  were  told  that  the  priest  who  married  her  and  Mr. 
Clark  was  gone  to  Ireland.  My  sister  then  sent  for  Mr. 
Daniel  W.  Coxe,  and  mentioned  to  him  the  rumor.  He 
answered,  that  he  knew  it  to  be  true  that  he  (Clark)  was 
engaged  to  her.  My  sister  replied,  it  could  not  be  so.  He 
then  told  her  that  she  would  not  be  able  to  establish  her  mar- 
riage with  Mr.  Clark,  if  he  were  disposed  to  contest  it.  He 
advised  her  to  take  counsel,  and  said  he  would  send  one  ;  a 
Mr.  Smythe  came,  and  told  my  sister  that  she  could  not 
legally  establish  her  marriage  with  Mr.  Clark,  and  pretended 
to  read  to  her  a  letter  in  English  (a  language  then  unknown 
to  my  sister)  from  Mr.  Clark  to  Mr.  Coxe,  stating  that  he  was 
about  to  marry  Miss .  In  consequence  of  this  informa- 
tion, my  sister  Zuline  came  to  the  resolution  of  having  no 

*  The  name  is  omitted  by  the  Reporter. 
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further  communication  or  intercourse  with  Mr.  Clark,  and 
soon  afterwards  married  Mr.  Gardette  of  Philadelphia. 

Answer  to  the  third  interrogatory. 

I  became  acquainted  with  Mr.  Jerome  de  Grange  in  1793, 
when,  as  I  understood,  he  first  came  to  New  Orleans.  He 
was  a  nobleman  by  birth,  and  passed  for  a  single  or  unmarried 
man ;  and  courted  and  married  Zuline,  n^e  De  Carriere,  at 
the  age  of  thirteen,  the  same  who  is  the  mother  of  Myra  Clark 
Whitney.  Zuline  had  two  children  by  him,  a  boy  and  a  girl ; 
the  boy  died ;  the  girl  is  still  living,  her  name  is  Caroline ; 
she  is  married  to  a  physician  by  the  name  of  Barnes.  I  was 
present  at  the  birth  of  these  children. 

Answer  to  the  fourth  interrogatory. 

I  am  not  aware  of  knowing  other  important  matter  to  the 
complainants  in  this  cause. 

Answer  to  the  first  cross-interrogatory. 

My  name  is  Sophie  Veuve  Despau,  n^e  De  Carriere.  My 
deceased  husband  was  a  planter.  I  was  born  in  Louis-  r#c^9 
iana.  My  *age  is  sixty-two.  I  now  reside  in  Beloxi  ;'■*"' 
from  1800  to  1814,  I  resided  in  Louisiana,  in  Philadelphia, 
and  in  Cuba. 

Answer  to  the  second  cross-interrogatory. 

I  first  knew  Daniel  Clark  in  New  Orleans ;  his  being  the 
husband  of  my  sister,  Zuline  de  Carriere,  placed  me  on  a  foot- 
ing of  intimacy  with  him  during  the  time  of  their  intercourse ; 
that  intimacy  was  afterwards  interrupted  by  their  separation. 

Answer  to  the  third  cross-interrogatory. 

I  had  reason  to  know  that  Mr.  Clark,  at  difiPerent  times, 
lived  in  different  houses  in  New  Orleans.  I  have  before  said 
that  he  did  not  give  publicity  to  his  marriage  with  said 
Zuline.  He  kept  a  very  handsome  establishment  for  her  in 
New  Orleans,  and  was  in  the  habit  of  visiting  her. 

Answer  to  the  fourth  cross-interrogatory. 

I  have  already  stated  that  Mr.  Clark  was  married  to  my 
sister,  Zuline  de  Carriere,  that  I  was  present  at  her  marriage 
(a  private  one),  in  Philadelphia.  Besides  myself,  Mr.  Dor- 
vier  of  New  Orleans,  and  an  Irish  gentleman,  a  friend  of  Mr 
Clark's,  from  New  York,  were  present  at  his  marriage.  A 
Catholic  priest  performed  the  marriage   ceremony.     I  hava 
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already  before  stated,  that  Zuline  was  married  to  Mr.  Jeroma 
de  Grange  before  her  marriage  with  Mr.  Clark,  and  that  there- 
after she  was  married  to  Mr.  Gardette  of  Philadelphia. 

Answer  to  the  fifth  cross-interrogatory. 

I  have  already  stated  that  I  knew  Myra  Clark  to  be  the 
issue,  and  the  only  issue,  of  the  marriage  of  Zuline  de  Car- 
riere  and  Daniel  Clark.  A  few  days  after  the  birth  of  Myra 
Clark,  she  was  placed  by  her  father  under  the  care  of  Mi's. 
Davis,  the  wife  of  Colonel  S.  B.  Davis,  with  whom  she  lived 
until  her  mariiage  with  Mr.  Whitney.  I  have  heard  that 
Colonel  Davis  concealed  from  the  said  Myra  her  true  hi8tor3', 
and  that  she  bore  his  name  after  her  father's  death.  Zuline 
and  Mr.  Clark  occupied  different  houses  in  New  Orleans,  but 
he  always  visited  her,  as  heretofore  mentioned,  at  her  own 
house  ;  their  marriage  was  known  only  to  a  few  friends ;  Mr. 
Clark  told  me  that  he  had  informed  Colonel  S.  B.  Davis,  Mr. 
Daniel  W.  Coxe,  and  Mr.  Richard  Relf,  of  his  marriage  with 
my  sister  Zuline. 

Answer  to  the  sixth  cross-interrogatory. 

I  always  understood  and  believed,  at  least  for  the  first  years 
of  his  marriage,  that  Mr.  Clark  was  preveqted  from  making  it 
public  on  account  of  her  unfortunate  marriage  with  Mr.  De 
4^c/.o-|  Grange.  His  pride  was  great,  and  his  standing  was  of 
J  the  *highest  order  in  society,  and  that  pride  might 
have  suggested  his  opposition  to  the  promulgation  of  his 
marriage.  He,  however,  always  manifested  by  his  conversa- 
tions, which  I  frequently  heard,  the  greatest  affection  for  his 
daughter  Myra. 

Answer  to  the  seventh  cross-interrogatory. 

I  have  already  stated  my  knowledge  of  Myra  Clark  Whit- 
ney from  her  birth.  As  I  never  made  any  secret  of  my  knowl- 
edge of  her  being  the  daughter  of  Daniel  Clark,  nothing  was 
more  likely  than  she  and  her  late  husband  should  hear  of  my 
acquaintance  with  her  parentage,  and  many  circumstances 
connected  with  it,  as  already  related.  And  on  this  it  was,  I 
presume,  that  I  have  been  called  upon  to  give  testimony  iu 
this  affair.  But  neither  of  them,  nor  any  body  else,  ever  dared 
to  ask  of  me  any  declarations  in  the  least  inconsistent  with 
truth  and  justice. 

Answer  to  the  eighth  cross-interrogatory. 

I  have  already  in  my  former  answers  stated,  particularly  the 
thitd  atnd  fourth,  my  knowledge  of  Jerome  de  Grange,  and  of 
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his  first  and  second  marriages.  Before  the  detection  of  his 
bigamy,  said  Zuline  had  a  son  who  died,  and  a  daughter  called 
Caroline,  which  bore  his  name.  Since  the  death  of  Mr.  Daniel 
Clark,  Mr.  Daniel  W.  Coxe  and  Mr.  Hulings  of  Philadelphia 
gave  her  the  name  of  Caroline  Clark,  and  took  her  to  Mr. 
Clark's  mother,  and  introduced  her  as  the  daughter  of  her 
son.  She  of  course  believed  their  story,  which  induced  her, 
in  her  will,  to  leave  a  portion  of  her  property  to  Caroline. 
Caroline  was  born  in  1801.  I  was  present  at  her  birth,  as  well 
as  that  of  her  brother. 

Answer  to  the  ninth  cross-interrogatory. 

I  never  heard  Mr.  Clark  acknowledge  his  having  any  natu- 
ral children,  but  have  only  heard  him  acknowledge  one  child, 
and  that  a  lawful  one,  to  wit,  said  Myra. 

Answer  to  the  tenth  cross-interrogatory. 

I  have  already  given  a  full  account  of  the  mother  of  Myra, 
and  of  Myra  herself,  and  her  being  with  Mrs.  Davis.  I  have 
stated  all  that  I  know  of  these  matters,  as  called  for  by  this 
interrogatory. 

Answer  to  the  eleventh  cross-interrogatory. 

The  information  called  for  by  this  interrogatory  has  already 
been  given. 

'  *Answer  to  the  twelfth  cross-interrogatory.        L  ^""^ 

I  have  already  before  stated  myself  to  be  the  sister  of 
Myra's  mother.  My  feelings  towards  Myra  are  those  of 
friendship  and  all  becoming  regard.  I  wish,  however,  that 
justice  only  be  done  towards  her,  but  in  or  by  the  issue  of  the 
suit  I  have  nothing  to  gain  or  lose. 

Answer  to  the  thirteenth  cross-interrogatory. 

I  have  never  seen  or  heard  read  the  interrogatories  or  cross- 
interrogatories  referred  to,  before  called  upon  to  answer  them. 
Any  conversations  that  I  have  had  about  this  afiPair  I  have 
already  given  an  account  of. 

Answer  to  the  fourteenth  cross-interrogatory. 

My  natural  language  is  French;  but  my  nephew  is  well 
acquainted  with  the  Eiiglish  language,  and  when  in  need  of  a 
translator,  I  apply  to  him. 

(Signed,)        Sophie  Ve.  Despau,  n^  De  Cabbiere. 

Which  answetB,  being  reduced  to  writing,  have  been  signed 
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and  sworn  to  in  my  presence,  this  twenty-eighth  day  of  June, 
A.  D.,  1839.  In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  the  day  and  year  above  written. 

(Signed,)  Holmes  P.  Wbntzell. 

J.  P.  K  0.  [l.  s.] 

One  word  erased  on  third  page,  also  one  word  on  fourth 
page ;  two  words  interlined  on  fourth  page ;  twenty-five  words 
erased  on  fifth  page;  one  word  interlined  on  sixth  page,  before 
signing. 

H.  P.  Wbntzell. 
(Signed,)  J.  P.  H.  0.  [l.  s.] 

W.  W.  Whitney  and  Myba  C.  Whitney 

RiOHABD  Relf,  Beverly  Chew,  and  others. 

In  pursuance  of  the  annexed  commission,  issued  from  the 
United  States  Circuit  Court  of  the  Eastern  District  of  Loui- 
siana, I,  the  undersigned,  justice  of  the  peace  in  Hancock 
county,  state  of  Mississippi,  have  caused  to  come  before  me 
Madame  Rose  Vve.  Caillaret,  n^e  De  Carriere,  who  being  duly 
sworn  to  declare  the  truth  on  the  questions  put  to  her  in  this 
cause,  in  answer  to  the  interrogatories  annexed  to  said  com- 
mission, says : — 

Answer  to  the  first  interrogatory. 

I  was  well  acquainted  with  the  late  Daniel  Clark,  of  New 
Orleans. 

*666]  *Answer  to  the  second  interrogatory. 

I  was  not  present  at  the  marriage  of  Zuline,  n^e  De  Carriere, 
who  is  my  sister,  with  Daniel  Clark,  but  I  do  know  that  said 
Clark  made  proposals  of  marriage  for  my  sister,  and  subse- 
quently said  Zuline  wrote  to  me  that  she  and  said  Clark  were 
married.  Mr.  Clark's  proposals  of  marriage  were  made  after 
it  became  known  that  her  marriage  with  Mr.  De  Grange  was 
void,  from  the  fact  of  his  having  then,  and  at  the  time  of  his 
marrying  her,  a  living  wife ;  these  proposals  were  deferred 
being  accepted  till  the  record  proof  of  De  Grange's  said  pre- 
vious marriage  could  be  obtained,  and  said  Zuline,  with  her 
sister,  Madame  Despau,  sailed  for  the  North  of  the  United 
States,  to  obtain  the  record  proof. 

Answer  to  the  third  interrogatory. . 

I  was  acquainted  with  Mr.  De  Grange  in  New  Orleans.  He 
was  considered  an  unmarried  man  on  coming  to  New  Orleans, 
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and  as  such  imposed  on  my  sister  Zuline  to  marry  him  ;  but 
it  was  afterwards  proved  he  had  a  lawful  wife  still  living. 
After  this  imposition  of  said  De  Grange,  his  said  lawful  wife 
came  to  New  Orleans,  and  detected  and  exposed  his  bigamy 
in  marrying  the  said  Zuline,  when  he  had  a  living  and  lawful 
wife  at  and  before  the  time  of  his  marrying  Zuline.  He  was 
prosecuted,  condemned,  and  cast  into  prison,  and  escaped 
privately  from  prison.  He  escaped  from  Louisiana,  as  it  was 
reported,  by  the  Spanish  governor's  connivance.  Le  Breton 
d'Orgenois  was  said  to  aid  De  Grange,  in  getting  him  ofiF.  This 
happened  some  time  before  the  Americans  took  possession  of 
New  Orleans.  Mr.  Clark's  marriage  with  my  sister  Zuline 
was  after  the  detection  of  De  Grange's  bigamy.  The  birth  of 
their  daughter,  Myra  Clark,  was  some  years  after  the  marriage. 

Answer  to  the  fourth  interrogatory. 

I  am  not  aware  of  knowing  any  thing  more  of  importance 
in  this  suit,  except  the  marriage  of  said  Zuline  with  Mr. 
Gardette,  of  Philadelphia,  before  the  death  of  Mr.  Clark. 

Answer  to  the  first  cross-interrogatory. 

My  name  is  Rose  Veuve  Caillaret,  n^e  De  Carriere.  My  age 
is  sixty-eight  years.  I  was  bom  in  Louisiana,  and  resided 
some  time  in  France  after  this  marriage  of  Zuline  and  Mr. 
Clark,  and  after  that  resided  in  the  state  of  Mississippi. 

Answer  to  the  second  cross-interrogatory. 

I  became  acquainted  with  Mr.  Clark  in  New  Orleans.     In 
consequence  oi  his  attachment  and  marriage  to  my  r^caa 
sister  Zuline,  *an  intimacy  subsisted  between  him  and  ^ 
myself.     Our  friendly  intercourse  continued  during  my  resi- 
dence in  New  Orieans. 

Answer  to  the  third  cross-interrogatory. 

When  I  resided  in  New  Orleans,  Mr.  Clark  lived  in  his  own 
houses,  with  his  own  slaves  to  wait  upon  him.  He  had  the 
reputation  of  being  a  man  of  immense  wealth.  He  stood  at 
the  head  of  society,  was  considered  a  man  of  very  great 
talents,  and  much  beloved  for  his  benevolence. 

Answer  to  the  fourth  cross-interrogatory. 

I  have  already  stated  all  I  knew  about  Mr.  Clark's  marriage 
with  Zuline,  and  of  her  marriage  with  De  Grange.  By  this 
marriage  she  had  two  children,  a  boy  and  a  girl.  The  boy  is 
dead,  the  girl  is  still  living ;  her  name  is  Caroline  and  she  is 
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married  to  Dr.  Barnes.     I  have  already  stated  that  said  Zuline 
also  married  Mr.  Gardette. 

Answer  to  the  fifth  cross-interrogatory. 

It  is  to  my  knowledge,  that  Myra  Clark,  who  married  Mr. 
Whitney,  is  the  child,  and  only  child,  of  Mr.  Clark  by  Zuline 
de  Carriere.  It  is  to  my  knowledge,  that  Mr.  Clark  put  his 
daughter  Myra  under  the  charge  of  Mrs.  Davis.  Mr.  Clark 
acknowledged  to  me  that  Myra  was  his  lawful  and  only  child. 
Mrs.  William  Harper  nursed  her  for  some  time  from  kindness. 
Mr.  Clark's  gratitude  towards  this  lady,  for  nursing  his  child, 
lasted  with  his  life.  Said  Myra  was  brought  up  and  educated 
in  the  family  of  Colonel  Davis,  and  supposed  herself  theii 
child  until  within  a  few  months  of  her  marriage  with  Mr. 
Whitney. 

Answer  to  the  sixth  cross-interrogatory. 

I  always  heard  that  Mr.  Clark's  marriage  with  Zuline  was 
private,  and  that  he  did  not  promulgate  it,  unless  he  did  so  in 
his  last  will,  made  a  little  before  his  death,  and  lost  or  purloined 
after  his  death.  He  never  explained  to  me  his  reasons  for  not 
publishing  his  marriage  in  his  lifetime. 

Answer  to  the  seventh  cross-interrogatory. 

I  have  known  Myra  Clark  Whitney  for  some  years,  making 
no  secret  about  my  knowledge  I  possessed  of  the  matters  of 
which  I  have  herein  spoken,  and  it  being  known  that  I  was 
an  elder  sister  of  Zuline  de  Carriere.  Therefore  it  was,  I 
suppose,  that  I  have  been  called  on  to  testify  in  this  cause ; 
but  no  one  has  ever  taken  the  liberty  to  intimate  a  wish  foi 
me  to  declare  any  thing  but  the  truth. 

*^"  J        •Answer  to  the  eighth  cross-interrogatory. 
I  have  already  said  all  I  know  about  Mr.  De  Grange. 

Answer  to  the  ninth  cross-interrogatory. 

I  never  heard  Mr.  Clark  make  any  acknowledgment  of  his 
having  any  natural  children ;  and  I  never  heard  of  his  having 
another  child  than  Myra  Clark  Whitney,  and  which  Mr.  Clark 
informed  me  was  his  lawful  child. 

Answer  to  the  tenth  cross-interrogatory. 

I  have  already  stated  all  I  know  as  to  the  parentage  and 
nursing  and  education  of  Myra  Clark. 

Answer  to  the  eleventh  cross-interrogatoiy. 

I  have  already  stated  all  I  know  about  the  parentage  and 
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name  of  Myra  Clark,  except  that  I  have  heard  that  after  her 
father's  death  she  was  called  Myra  Davis. 

Answer  to  the  twelfth  cross-interrogatory. 

My  feelings  are  friendly  and  kind  towards  Myra  Clark 
Whitney,  ana  I  wish  her  such  success  only  in  her  suit  as  is 
compatible  with  justice.     I  have  no  interest  in  the  issue  of  it. 

Answer  to  the  thirteenth  cross-interrogatory. 

I  have  never  seen  the  interrogatories  put  to  me  until  called 
upon  to  answer  them.  I  have  already  stated  all  I  have  to  say 
about  my  conversations.  I  am  not  aware  of  ever  having  any 
correspondence  with  either  of  them  on  this  subject. 

Answer  to  the  fourteenth  cross-interrogatory. 

French  is  my  mother  tongue,  but  my  son  is  well  acquainted 
with  the  English  language,  and  when  in  need  of  a  translator, 
I  apply  to  him. 

(Signed,)      Veuve  Caillaret  nje  Rose  Carbiebe. 

As  the  opinion  of  the  court  refers  also  to  the  evidence  of 
Bois  Fontaine,  it  is  deemed  proper  to  insert  it. 

Interrogatories  and  Answers  of  Pierre  Baron  Boi%  Fontaine. 
Wm.  Wallace  Whitney  and  Myba  C,  his  wife,  \    Court 

V8.  >         of 

P.  O'Beabn  and  others.  )  Probates. 

Interrogatories  to  be  propounded  to  Witnesses  on  Behalf  of 

the  Plaintiffs. 

1st.  Were  you  acquainted  with  the  late  Daniel  Clark,  de- 
ceased, of  New  Orleans?  If  so,  were  you  at  any  time  on 
terms  of  intimacy  with  him  ?  ** 

*2d.  Did  the  said  Daniel  Clark  leave  at  his  death  r«c^o 
any  child  acknowledged  by  him  as  his  own?  If  so,  *■ 
state  the  name  of  such  child,  whether  such  child  is  still  living, 
and  if  living,  what  name  it  now  bears ;  as  also  state  when 
and  where,  and  in  what  times,  said  acknowledgment  of  said 
child  was  made. 

8d.  Have  you  any  knowledge  of  a  will,  said  to  have  been 
executed  by  said  Clark  shortly  before  his  decease  ?  Did  you 
ever  read  or  see  the  said  will,  or  did  Daniel  Clark  ever  tell 
you  that  he  was  making  said  will,  or  had  made  said  will  ?  If 
so,  at  what  time  and  place,  and  if  more  than  once,  state  how 
often,  and  when  and  where. 
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4th.  If  you  answer  the  last  question  aflSrmatively,  state 
whether  the  said  Daniel  Clark  ever  declared  to  you,  or  to  any 
one  in  your  presence,  the  contents  of  said  will.  And  if  so, 
state  the  whole  of  said  declarations,  and  the  time,  place,  and 
manner  in  which  they  were  made,  before  whom,  and  all  the 
circumstances  which  occurred  when  such  declaration  was  made. 

5th.  State  how  long  before  his  death  you  saw  the  said 
Daniel  Clark,  for  the  last  time,  how  long  before  his  death  he 
spoke  of  his  last  will,  and  what  he  said  in  relation  to  his 
aforesaid  child. 

6th.  State  whether  you  ever  heard  any  one  say  he  had  read 
the  said  will.  If  so,  state  whom,  what  was  said,  and  whether 
the  said  person  is  now  living,  or  not. 

(Signed,)  Wm.  M.  Worthington, 

For  Plaintiff, 

Cross-examined. 

1st.  Each  witness  examined,  and  answering  any  one  of  the 
foregoing  interrogatories,  is  desired  to  state  his  name,  age,  res- 
idence, and  employment;  and  whether  he  is  in  any  manner 
connected  with,  or  related  to,  any  of  the  parties  to  the  suit, 
or  has  any  interest  in  the  event  of  the  same. 

2d.  How  long  did  you  know  Daniel  Clark,  and  under  what 
circumstances?  And  if  you  presume  to  state  that  Daniel 
Clark  left  any  child  at  his  decease,  state  who  was  the  mother 
of  said  child,  and  who  was  the  husband  of  that  mother.  State 
all  the  circumstances  fully  and  in  detail,  and  whether  said 
Clark  was  ever  married,  and  if  so,  to  whom,  when  and  where. 

8d.  If  said  Clark  ever  acknowledged  to  you,  that  he  sup- 
posed himself  to  be  the  father  of  a  child,  state  when  and 
where  he  made  such  an  acknowledgment,  and  all  the  circum- 
stances of  the  recognition  of  such  a  child  or  children,  and 
whether  the  act  was  public  or  private. 

*^8Q1  ^^^'  ^^^  ^^^^  Clark  consider  you  as  an  intimate 
J  friend,  to  *whom  he  might  confide  communications  so 
confidential  as  those  relating  to  his  will  ?  If  ay,  state  what 
you  know,  of  your  own  personal  knowledge,  of  the  contents 
of  said  will,  and  be  careful  to  distinguish  between  what  you 
state  of  your  own  knowledge,  and  what  from  hearaay. 

The  defendants  propound  the  foregoing  interrogatories,  with 
a  full  reservation  of  all  legal  exceptions  to  the  interrogatories 
in  chief,  the  same  not  being  pertinent  to  the  issue,  and  the 
last  of  said  interrogatories  being  calculated  merely  to  draw 
from  the  witness  hearsay  declarations. 

(Signed,)  L.  C.  Duncan, 

F7r  D^endanta. 
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In  pursuance  of  the  annexed  commission,  directed  to  me, 
the  undersigned,  justice  of  the  peace,  personally  appeared 
Pierre  Baron  Bois  Fontaine,  who  being  duly  sworn  to  declare 
the  truth  on  the  questions  put  to  him  in  this  cause,  in  answer 
to  the  foregoing  interrogatories,  says : — 

1st.  In  reply  to  the  first  interrogatory  he  answers, — I  was 
acquainted  with  the  late  Daniel  Clark  of  New  Orleans,  and 
was  many  years  intimate  with  him. 

2d.  In  reply  to  the  second  interrogatory  he  answers, — Mr. 
Clark  left  at  his  death  a  daughter  named  Myra,  whom  he 
acknowledged  as  his  own,  before  and  after  her  birth,  and  as 
long  as  he  lived.  In  my  presence  he  spoke  of  the  necessary 
preparation  for  her  birth,  in  my  presence  asked  my  brother's 
wife  to  be  present  at  her  birth,  and  in  my  presence  he  proposed 
to  my  sister  and  brother-in-law,  Mr.  S.  B.  Davis,  that  they 
should  take  the  care  of  her  after  her  birth.  After  her  birth  he 
acknowledged  her  to  me  as  his  own,  constantly,  and  at  various 
places.  He  was  very  fond  of  her,  and  seemed  to  take  pleasure 
in  talking  to  me  about  her. 

When  he  communicated  to  me  that  he  was  making  his  last 
will,  he  told  me  he  should  acknowledge  her  in  it  as  his  legiti- 
mate daughter.  The  day  before  he  died,  he  spoke  of  her  with 
great  affection,  and  as  bein?  left  his  estate  in  his  last  will. 
The  day  he  died,  he  spoke  of  her  with  the  interest  of  a  dying 
parent,  as  heir  of  his  estate  in  his  last  will.  She  is  still  living, 
and  is  now  the  wife  of  William  Wallace  Whitney. 

8d.  In  reply  to  the  third  interrogatory  he  answers, — ^About 
fifteen  days  before  Mr.  Clark's  death  I  was  present  at  his 
house,  when  he  handed  to  Chevalier  de  la  Croix  a  sealed 
packet,  and  told  him  that  his  last  will  was  finished,  and  was 
in  that  sealed  packet.  About  ten  days  before  this,  he  had 
told  me  that  it  was  done.  Previous  to  this,  commencing 
about  four  months  before  his  death,  he  had  often  told  r«c'7A 
me  that  he  was  making  his  last  *will.  He  said  this  in  '- 
convei'sation  with  me  on  the  plantation,  and  at  his  house ;  and 
I  heard  him  mention  this  subject  at  Judge  Pitot's.  I  fre- 
quently dined  at  Judge  Pitot's  with  Mr.  Clark  on  Sundays. 
The  day  before  he  died,  he  told  me  that  his  last  will  was 
below,  in  his  office-room,  in  his  little  black  case.  The  day  he 
died,  he  mentioned  his  last  will  to  me. 

4th.  In  reply  to  the  fourth  interrogatoiy,  he  answers, — I  was 

S resent  at  Mr.  Clark's  house  about  fifteen  days  before  his 
eath,  when  he  took  from  a  small  black  case  a  sealed  packet 
handed  it  to  Chevalier  de  la  Croix,  and  said,  ^'  My  last  will  is 
finished ;  it  is  in  this  sealed  packet,  with  valuable  papers ;  as 
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fou  consented,  I  have  made  you  in  it  tutor  to  my  daughter, 
f  any  misfortune  happens  to  me,  will  you  do  for  her  all  von 
promised  me?  Will  you  take  her  at  once  from  Mr.  Davis? 
1  have  given  her  all  my  estate  in  my  will,  an  annuity  to  my 
mother,  and  some  legacies  to  friends.  You,  Pitot  and  Belle 
Chasse,  are  the  executors."  About  ten  days  before  this,  Mr. 
Clark,  talking  of  Myra,  said  that  his  will  was  done. 

Previous  to  this  he  often  told  me,  commencing  about  four 
months  before  his  death,  that  he  was  making  his  last  will.  In 
these  conversations  he  told  me  that  in  his  will  he  should 
acknowledge  his  daughter  Myra  as  his  legitimate  daughter, 
and  give  her  all  his  property.  He  told  me  that  Chevalier  de 
la  Croix  had  consented  to  be  her  tutor  in  his  will,  and  had 
promised,  if  he  died  before  doing  it,  to  go  at  once  to  the  North, 
and  take  her  from  Mr.  Davis.  That  she  was  to  be  educated  in 
Europe.  He  told  me  that  Chevalier  de  la  Croix,  Judge  Pitot, 
and  Colonel  Belle  Chasse  were  to  be  executors  in  his  will. 
Two  or  three  days  before  his  death,  I  came  to  see  Mr.  Clark 
on  plantation  business ;  he  told  me  he  felt  quite  ill.  I  asked 
him  if  I  should  remain  with  him.  He  answered  that  he 
wished  me  to.  I  went  to  the  plantation  to  set  things  in  orden 
that  I  might  stay  with  Mr.  Clark,  and  returned  the  same  day 
to  Mr.  Clark,  and  stayed  with  him  constantly  till  he  died. 
The  day  before  he  died,  Mr.  Clark,  speaking  of  his  daughter 
Myra,  told  me  that  his  last  will  was  in  his  office*room  below, 
in  the  little  black  case ;  that  he  could  die  contented,  as  he  had 
insured  his  estate  to  her  in  the  will.  He  mentioned  his  plea- 
sure that  he  had  made  his  mother  comfortable  by  an  annuity 
in  it,  and  remembered  some  friends  by  legacies. 

He  told  me  how  well-satisfied  he  was  that  Chevalier  de  la 
Croix,  Judee  Pitot,  and  Belle  Chasse  were  executors  in  it,  and 
Chevalier  de  la  Croix  Myra's  tutor.  About  two  hours  before 
his  death,  Mr.  Clark  showed  strong  feelings  for  said  Myra, 
and  told  me  that  he  wished  his  will  to  be  taken  to  Chevalier 
*^71 1  ^^  ^^  Croix,  as  he  was  her  tutor,  as  well  as  one  of  the 
-I  executors  *in  it;  and  just  afterwards  Mr.  Clark  told 
Lubin,  his  confidential  servant,  to  be  sure,  as  soon  as  he  died, 
to  carry  his  little  black  case  to  Chevalier  de  la  Croix. 

After  this,  and  a  very  short  time  before  Mr.  Clark  died,  I 
saw  Mr.  Relf  take  a  bundle  of  keys  from  Mr.  Clark's  armoire^ 
one  of  which,  I  believe,  opened  the  little  black  case.  I  !iad 
seen  Mr.  Clark  open  it  very  often. 

After  taking  these  keys  from  the  armaire^  Mr.  Relf  went 

below.     When  I  went  below,  I  did  not  see  Mr.  Relf,  and  the 

office-room  door  was  shut.    Lubin  told  me  that  when  Mr.  Relf 

went  down  with  the  keys  from  the  armoire^  he  followed,  saw 
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him  there  on  getting  down  go  into  the  office-room,  and  that 
Mr.  Relf  on  going  into  the  office-room  locked  the  office-room 
door.  Almost  Mr.  Clark's  last  words  were,  that  his  last  will 
must  be  taken  care  of  on  said  Myra's  account. 

5th.  In  reply  to  the  fifth  interrogatory,  he  answers, — I  was 
with  Mr.  Clark  when  he  died ;  I  was  by  him  constantly  for  the 
last  two  days  of  his  life.  About  two  hours  before  he  died,  he 
spoke  of  his  last  will  and  his  daughter  Myra  in  connection, 
and  almost  his  last  words  were  about  her,  and  that  this  will 
must  be  taken  care  of  on  her  account. 

6th.  In  reply  to  the  sixth  interrogatory,  he  answers, — When, 
after  Mr.  Clark's  death,  the  disappearance  of  his  last  will  was 
the  subject  of  conversation,  I  related  what  Mr.  Clark  told  me 
about  his  last  will  in  his  last  sickness.  Judge  Pitot  and  John 
Lynd  told  me  that  they  read  it  not  many  days  before  Mr. 
Clark's  last  sickness ;  that  its  contents  corresponded  with  what 
Mr.  Clark  had  told  me  about  it ;  that  when  they  read  it,  it  was 
finished,  was  dated,  and  signed  by  Mr.  Clark;  was  an  olo- 
graphic will;  was  in  Mr.  Clark's  handwriting;  that  in  it  he 
acknowledged  the  said  Myra  as  his  legitimate  daughter,  and 
bequeathed  all  his  estate  to  her,  gave  an  annuity  to  his  mother, 
and  legacies  to  some  friends.  The  Chevalier  de  la  Croix  was 
tutor  of  said  Myra,  his  daughter;  Chevalier  de  la  Croix, 
Colonel  Belle  Chasse,  Judge  Pitot,  were  executors;  Judge 
Pitot  and  John  Lynd  are  dead.  The  wife  of  William  Harper 
told  me  she  read  it ;  Colonel  Belle  Chasse  told  me  that  Mr. 
Clark  showed  it  to  him  not  many  days  before  his  last  sickness ; 
that  it  was  then  finished.  Colonel  Belle  Chasse  and  the  lady, 
who  was  Madame  Harper,  are  living. 

In  reply  to  the  first  cross-interrogatory,  he  answers, — My 
name  is  Pierre  Baron  Bois  Fontaine,  my  age  about  fifty-eight. 
I  have  been  some  time  in  Madisonville ;  the  place  of  my 
family  abode  is  near  New  Orleans,  opposite  side  of  the  river. 
I  was  eight  years  in  the  British  army.  I  was  several  years 
agent  for  Mr.  Clark's  plantations;  since  his  death,  I  r*^^^ 
have  been  engaged  *in  various  objects.  I  now  possess  '- 
a  house  and  lots,  and  derive  my  revenue  from  my  slaves,  cows, 
&c.^  I  am  in  no  manner  connected  with,  or  related  to,  any  of 
the  ])arties  of  this  suit ;  I  have  no  interest  in  this  suit. 

In  reply  to  the  second  cross-interrogatory,  he  answers, — I 
knew  Daniel  Clark  between  nine  and  ten  years ;  I  knew  him 
as  the  father  of  Myra  Clark ;  she  was  born  in  my  house,  and 
was  put  by  Mr.  Clark,  when  a  few  days  old,  with  my  sister 
and  brother-in-law,  Samuel  B.  Davis.  I  was  Mr.  Clark's  agent 
for  his  various  plantations, — first,  the  Sli^o  and  the  Desert, 
then  the  Houmas,  the  Havana  Point,  and  when  he  diod.  of 
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the  one  he  purchased  of  Stephen  Henderson.  He  respected 
our  misfortunes,  knowing  that  our  family  was  rich  and  of  the 
highest  standing  in  St.  Domingo  before  the  Revolution.  The 
mother  of  Myra  Clark  was  a  lady  of  the  Carriere  family.  Not 
being  present  at  any  marriage,  I  can  only  declare  it  as  my 
belief,  Mr.  Clark  was  her  husband.  To  answer  this  question 
in  detail,  as  is  demanded,  it  is  necessary  that  I  state  what  was 
communicated  to  me.  It  was  represented  to  me  that  this  lady 
married  Mr.  De  Grange  in  good  faith,  but  it  was  found  out 
some  time  afterwards  that  he  already  had  a  living  wife,  when 
the  lady  n^e  Carriere  separated  from  him.  Mr.  Clark  some 
time  after  this  married  her  at  the  North.  When  the  time 
arrived  for  it  to  be  made  public,  interested  persons  had  pro- 
duced a  false  state  of  things  between  them,  and  this  lady 
being  in  Philadelphia,  and  Mr.  Clark  not  there,  was  persuaded 
by  a  lawyer  employed,  that  her  marriage  with  Mr.  Clark  was 
invalid,  which  believing,  she  married  Mc^nsieur  Gardette. 
Some  time  afterwards,  Mr.  Clark  lamented  to  me  that  this 
barrier  to  making  his  marriage  public  had  been  created.  He 
spoke  to  me  of  his  daughter  Myra  Clark  from  the  first  as  legiti- 
mate, and  when  he  made  known  to  me  he  was  making  his 
last  will,  he  said  to  me  that  he  should  declare  her  in  it  as  his 
legitimate  daughter.  From  the  above  I  believe  there  was  a 
marriage. 

In  reply  to  the  third  cross-interrogatory,  he  answers, — Mr. 
Clark  made  no  question  on  this  subject  before  and  after  her 
birth,  and  as  long  as  he  lived  he  exercised  the  authority  of  a 
parent  over  her  destiny.  He  was  a  very  fond  parent;  he  sus- 
tained the  house  of  Mr.  Davis  and  Mr.  Harper,  because  my 
sister  had  her  in  care,  and  Mrs.  Harper  suckled  her.  He  sus- 
tained Harper  as  long  as  he  lived,  and  conferred  great  benefits 
on  my  brother-in-law.  He  spoke  of  her  mother  with  great 
respect,  and  frequently  told  me  after  her  marriage  with  Mr. 
Gardette,  that  he  would  have  made  his  marriage  with  her 
mei'To-i  public,  if  that  barrier  had  not  been  made,  and  fre- 
-'  quently  lamented  *to  me  that  this  barrier  had  been 
made,  but  that  she  was  blameless.  He  said  he  would  never 
give  Myra  a  step-mother.  When,  in  1813,  he  communicated 
to  me  that  he  was  making  his  last  will  for  her,  he  showed 
great  sensibility  as  to  her  being  declared  legitimate  in  it. 
While  I  was  with  him  at  his  death-sickness,  and  even  at  the 
moment  lie  expired,  he  was  in  perfect  possession  of  his  senses, 
and  no  parent  could  have  manifested  greater  affection  than  he 
did  for  her  in  that  period.  Nearly  his  last  words  were  about 
her,  and  that  his  will  must  be  taken  care  of  on  her  account 
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She,  the  said  Myra,  is  the  only  child  Mr.  Clark  ever  acknowl- 
edged to  me  to  be  his.     She  was  born  in  July,  1805. 

In  reply  to  the  fourth  cross-interrogatory,  he  answers, — I 
was  a  friend  of  that  confidential  character  from  the  time  of 
said  Myra's  birth.  Mr.  Clark  treated  me  as  a  confidential 
friend  in  matters  relating  to  her  and  to  his  affairs  generally. 
In  reply  to  the  fourth  interrogatory,  I  have  stated  what  I  know 
concerning  Mr.  Clark's  last  will ;  my  recollection  of  these 
facts  is  distinct.  The  circumstances  connected  with  them 
were  of  such  a  character,  that  my  recollection  of  them  could 
not  be  easily  impaired. 

(Signed,)  Pierre  Baron  Bois  Fontaine. 

And  on  the  25th  day  of  April,  A.  D.  1840,  the  following 
decree  was  entered  of  record  in  the  words  and  figures  follow- 
ing, to  wit : — 

Edmund  P.  Gaines  and  wife  ) 

V.  \  No.  122. 

Chew  &  Rblf  et  als.        ) 

This  cause  having  come  for  final  hearing,  by  consent  of  the 
complainants  and  the  defendant  Patterson,  upon  the  bill, 
answer,  replication,  exhibits,  depositions,  and  documents  on 
file  herein,  and  on  the  admission  of  the  parties,  that  the  estate 
in  controversy  in  this  case  exceeds  in  value  the  sum  of  two 
thousand  dollars,  and  the  said  complainants  and  the  defendant 
Patterson  expressly  waiving  and  dispensing  with  the  necessity 
of  any  other  parties  to  the  hearing  or  decision  of  this  cause 
than  themselves,  and  agreeing  that  the  cause  shall  be  deter- 
mined alone  upon  its  merits,  and  the  court,  being  now  suf- 
ficiently advised  of  and  concerning  the  premises,  does  finally 
decree  and  order  that  the  defendant  Patterson  do,  on  or  before 
the  first  day  of  the  next  term  of  this  court,  convey  and  sur- 
render possession  to  the  complainant,  Myra  Clark  Gaines,  of 
all  those  lots  or  parcels  of  land  lying  and  being  in  the  city 
of  New  Orleans,  and  particularly  described  in  this  rmt^nA 
answer  and  *exhibits,  and  to  which  he  claims  title  *■ 
under  the  said  will  of  (1811)  eighteen  hundred  and  eleven  ; 
said  conveyance  shall  contain  stipulations  of  warranty  against 
himself  only,  and  those  claiming  under  him.  It  is  further 
decreed  and  ordered,  that  the  deiendant  pay  the  complainants 
so  much  of  their  costs  expended  herein  as  has  been  incurred 
by  reason  of  his  being  made  a  defendant  in  this  cause. 

From  which  decree  the  defendant  prayed  an  appeal  to  the 
Supreme  Court  of  the  United  States,  which  is  granted. 

And  by  consent  of  the  complainants,  bond  and  security  u 
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dispensed  with.  By  consent,  the  copy  of  records  of  the  Pro- 
bate Court,  with  a  full  and  complete  transcript  of  the  proceed- 
ings  had  in  relation  to  the  estate  of  the  late  Daniel  Clark  on 
file  in  said  court,  (hereafter  to  be  filed,)  to  constitute  a  part 
of  the  record  herein. 

Decree  rendered  April  25th,  1840. 

Decree  signed  April  25th,  1840. 

(Signed,)  J.  McKinlbt,  Presiding  Judge. 

The  cause  having  come  up  to  this  court  by  this  appeal,  was 
argued  by  Mr.  Brent  and  Mr,  May^  for  the  appellant,  Patter- 
son, and  by  Mr,  Johnson  and  Mr.  Jone%y  for  Gaines  and  wife. 

The  counsel  for  the  appellant  contended  that  the  decree  of 
the  court  below  was  erroneous,  for  the  following  reasons,  viz: 

1.  Because  the  bill  shows  no  case  for  equitable  relief. 

2.  Because  there  is  no  sufficient  evidence  of  the  alleged 
title  in  the  complainant,  as  devisee  of  Daniel  Clark. 

3.  That  she  is  not  the  heir  at  law  of  Daniel  Clark. 

4.  That  she  was  the  adulterine  child  of  said  Clark,  by  illicit 
commerce  between  said  Clark  and  the  mother  of  complainant, 
then  the  lawful  wife  of  Jerome  de  Grange,  and  as  such  child 
incapable  by  law  of  inheriting  or  receiving  by  gift  or  will  the 
property  of  said  Clark. 

5.  That  if  not  the  adulterine  cliild,  she  was  Clark's  illegiti- 
mate offspring,  incapable  of  receiving  from  him  moi'e  than  one 
third  of  his  estate. 

6.  That  the  appellant  is  a  purchaser  of  a  legal  title  to  the 
property  in  suit,  under  a  will  legally  admitted  to  probate,  and 
under  the  authority  of  the  executors  therein  named. 

7.  That  the  decree  is  otherwise  erroneous  and  wrongful. 

8.  That  she  is  not  the  child  of  Clark. 

The  argument  of  Mr,  Brent  and  Mr,  May  was  as  follows : 
The  bill  of  complaint  was  filed  in  the  Circuit  Coiy*t  of  the 
*^7^1  U^^^^^  States  for  the  District  of  Louisiana,  against 
'  -'  the  appellant  *and  numerous  other  defendants.  The 
answers  (original  and  supplemental)  of  Patterson  disclose  the 
nature  of  his  title  as  bona  fide  purchaser  under  the  will  of 
Daniel  Clark  dated  in  1811,  and  duly  admitted  to  probate  in 
the  proper  court. 

Various  depositions  and  documentary  evidence  were  filed 
by  the  complainants  and  the  appellant,  and  the  case  being  set 
for  hearing  as  between  themselves,  a  final  decree  was  rendered 
against  Patterson  for  all  the  property  held  by  him  as  purchaser 
under  the  will  of  1811. 
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We  allege  error  in  that  decree. 

Ist  Question.  Is  the  appeal  of  Patterson  properly  and 
fairly  before  this  court?  True,  there  was  no  order  of  severe 
ance  to  justify  the  separate  decree  against  one  co-defendant, 
but  we  contend,  that,  under  the  circumstances  of  this  case,  it 
was  competent  for  the  appellant  and  appellees  to  set  the  case 
for  final  decree  upon  all  the  evidence  taken,  and  the  result  of 
such  action  cannot  be  to  prejudice  the  other  parties  in  any 
respect ;  for  if  they  can  materially  change  the  aspect  of  the 
case  by  additional  evidence,  the  judgment  of  this  court  on  our 
case  will  not  conclude  them.  We  refer  in  support  of  this 
position  to  the  following  authorities.  2  Dana  (Ky.),  422; 
2  Bibb  (Ky.),  167 ;  Pract.  Reg.,  16 ;  1  Pet.,  306 ;  3  Munf., 
(Va.),  368,  874,  397;  6  Har.  &  J.  (Md.),  10;  8  Dall.,  401. 

The  course  pursued  by  Mr.  Patterson  in  separating  himself 
from  his  co-deiendants  is  not  the  result  of  collusion  with  the 
appellees.  If  it  were,  it  would  be  impotent.  But  it  is  the 
fruit  of  an  anxious  desire  on  his  part  to  meet  the  claims  of 
this  claimant  fully  and  fairly  on  the  merits,  without  delay  or 
resort  to  any  of  those  dilatory  proceedings  which  have  thrice 
been  overruled  in  this  court. 

Mr.  Patterson  wishes  to  know  as  speedily  as  possible 
whether  he  is  the  owner  of  this  property ;  and  he  has  intro- 
duced, as  he  believes,  matter  enough  in  this  record  to  destroy 
this  claim, — at  least  he  has  introduced  all  the  evidence  known 
to  him. 

We  are  thus  attentive  to  such  an  imputation  of  collusion, 
because,  at  the  argument  of  a  motion  to  dismiss  this  appeal 
made  some  years  ago  by  the  counsel  of  Caroline  Barnes,  one 
of  the  present  counsel  understood  such  an  imputation  to  be 
made  or  insinuated  in  this  court  by  the  counsel  of  Caroline 
Barnes. 

We  will,  in  repudiating  this  charge,  as  we  do  indignantly, 
by  the  authority  of  Mr.  Patterson,  add  to  the  denial,  in  his 
behalf,  our  own  declaration,  as  officers  of  this  high  court,  that 
our  instructions  have  been  to  defeat  the  claim  of  Mrs.  Gaines, 
if  possible,  by  every  fair  and  honorable  argument ;  and  in 
behalf  of  Mr.  McHenry,  of  New  Orleaus,  we  state  that  r*p.nf> 
a  correspondence  *between  him  and  the  gentleman  who  *■ 
was  understood  to  make  the  charge  has  resulted  in  acquitting 
him,  as  counsel  of  Mr.  Patterson,  from  every  imputation. 

2d  Question.  Has  Mi-s.  Gaines  any  title  to  the  property  in 
dispute,  as  alleged  devisee  under  the  will  of  1813? 

We  meet  this  question  by  showing  from  the  record  that, 
although  there  is  evidence  to  prove  that  Clark  had  made  a 
will  some  weeks  before  his  death,  declaring  Myra  his  legiti 
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mate  child  and  sole  heir,  yet  that  will  is  not  proved  to  have 
been  in  existence  at  his  death,  save  by  his  dying  declarations, 
which  are  no  evidence  whatever  of  the  will  being  then  in 
existence.     Jackson  v.  Betts^  6  Cow.  (N.  Y.),  882. 

These  dying  declarations  were  the  delirious  ravings  of  a 
man  in  extremis^  oblivious  of  the  fact  that  he  had  nimself 
destroyed  a  will  made  to  practise  a  pious  but  posthumous 
fraud,  for  the  purpose  of  gratifying  an  inordinate  love  for 
Myra,  but  a  fraud  which  it  is  fair  to  presume,  upon  this  evi- 
dence, his  sober  after-reflections  induced  him  to  shrink  from, 
and  with  his  own  hands  to  destroy  that  will  which,  if  he  died 
without  cancelling,  would,  to  his  conscience  and  his  God  pre- 
sent him  as  dying  with  a  falsehood  on  his  lips. 

But  if  the  will  were  existent  at  his  death,  it  was  olographic, 
and  there  are  not  as  many  competent  witnesses  to  the  will  as 
the  law  required,  for  the  laws  then  in  force  exclude  women  as 
incompetent.  2  Partidas,  964,  Law  9;  1  Id.,  28;  Laws  of 
Orleans,  280,  art.  105. 

But  this  court,  in  2  How.,  646,  have  settled  that  this  will 
of  1818  cannot  confer  title  until  duly  admitted  to  probate. 
Therefore,  Mrs.  Gaines's  title,  as  devisee,  cannot  be  relied  on 
to  sustain  the  decree  against  Patterson. 

8d  Question.  Is  Mrs.  Gaines  the  child  and  forced  heir  of 
Daniel  Clark  ? 

Her  bill  of  complaint  alleges  her  birth  in  July,  1806,  and 
that  up  to  Clark's  death,  in  1818,  she  was  called  Myra  Clark, 
but  after  his  death,  and  up  to  her  marriage  in  1832,  she  was 
called  Myra  Davis,  and  was  kept  in  ignorance  of  her  true 
name  and  parentage,  that  is,  from  1818  to  1882,  a  period  of 
nineteen  years,  and  until  she  was  twenty-six  years  of  age,  and 
that  in  1882  she  learned  her  rights  by  accident. 

Such  is  her  own  showing,  and  as  part  of  her  evidence  she 
brings  forward  Davis,  the  very  man  who  had  been  intrusted 
by  Clark  with  the  sacred  deposit  of  his  child.  See  Davis's 
own  deposition,  Record,  181,  5th,  6th,  and  7th  answers.  And 
see  Clark's  solemn  appeal  to  him  in  his  Philadelphia  letter. 
Record,  188. 

Davis  says  that  Clark  told  him  Myra  would  be  his  heir. 
Record,  188, 184. 

*fi771  *^^^  i^  Davis  had  not  known  and  ascertained  that 
^  Myra  was  an  adulterous  offspring,  incapable  by  the 
laws  of  Louisiana  of  receiving  the  munificent  but  insane 
bequest  of  Clark,  and  that  her  claims  founded  on  Clark's 
latter  conduct  were  untenable,  how  can  his  treatment  of  Myra 
be  viewed  in  any  other  light  than  as  a  shameless  abandonment 
of  his  solemn  trust? 
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If  Davis  suppressed  the  true  history  of  Myra  with  a  convic- 
tion that  its  knowledge  would  be  her  triumph,  words  could 
not  be  found  adequate  to  the  denunciation  of  his  conduct. 
But  we  think  the  explanation  of  this  conduct  is  to  be  found 
in  the  fact,  that  Davis  knew  this  unfortunate  offspring  of 
guilty  parents  to  be  banned  and  barred  by  the  policy  of  the 
laws  of  Louisiana,  and  that  to  acquaint  her  with  the  inten- 
tions of  Clark  towards  her  would  be  to  lead  her  into  endless 
and  idle  litigation.  Neither  Davis  nor  his  wife  attempts  to 
explain  their  conduct  in  keeping  Myra  ignorant  of  her  rights, 
if  they  believed  she  had  any.  And  if  her  claims  are  just,  the 
conduct  of  Davis  is  directly  impeached  by  the  evidence  of  her 
own  witness.  Belle  Chasse.  General  repute  called  her  the 
child  of  Davis.  See  the  evidence  of  Madam  Despau,  Record, 
165;  Caillaret,  Record,  169;  Thiling,  Record,  384;  Coxe, 
Record,  387;  Bois  Fontaine,  Record,  356;  Mrs.  Smith, 
Record,  136. 

If,  as  we  hereafter  propose  to  establish,  the  intercourse  be- 
tween Clark  and  her  mother  was  illicit  at  all  times,  then  his 
belief  as  to  his  paternity  amounts  to  nothing,  especially  when 
it  is  proved  that  she  does  not  resemble  ClarK,  as  did  Caroline 
Barnes,  the  elder  child.    See  Coxe's  deposition,  Record,  836. 

Clark's  acknowledgments  should  have  been  before  a  notary 
and  two  witnesses.     Code  of  1808,  p.  48,  art.  24-26. 

If  alimony  alone  is  sued  for,  such  informal  acknowledg- 
ments might  be  sufficient.  Code  of  1808,  p.  50,  art.  31 ;  Id., 
p.  154,  art.  45 ;  Id.,  p.  156,  art.  45. 

If  Myra  was  the  illegitimate  offspring  of  Clark,  alimony  is 
all  she  can  claim.  Code  of  1808,  p.  156,  art.  46 ;  Id.,  p.  48, 
art.  28 ;  Id.,  p.  154,  art.  45. 

But  going  beyond  the  character  of  natural  child,  Mrs.  Gaines 
claims  to  be  the  child  of  Clark  by  a  lawful  marriage  of  her 
mother  with  him.  And  in  considering  this  claim,  we  first  ex- 
amine the  nature  and  effect  of  Clark's  declarations,  which  are 
said  to  prove  the  fact. 

Conceding,  ex  gratia^  that  in  1813,  by  the  pretended  will  of 
that  year,  Clark  attempted  formally  to  declare  her  legitimate, 
yet  how  can  his  genuine  and  undoubted  will  of  1811  be 
reconciled  with  such  latter  attempt  ? 

In  1811,  Myra  was  five  years  old,  and  living  in  New  Orleans, 
as  Clark  well  knew,  and  yet  at  the  time  of  his  under-  rmt:.^^ 
taking  a  *sea-voyage  he  executes  that  will,  wholly  i- 
pretermitting  any  notice  of  Myra,  and  willing  all  his  estate  to 
his  mother. 

Why  did  he  overlook  Myra?  Was  he  the  unprincipled 
father,  who  would  disinherit  his  young  and  innocent  offspring? 
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No,  he  was  not  unmindful  of  her  claims,  and  he  sought  to 

Erovide  for  her  in  the  pnly  secret  and  stealthy  mode  permitted 
7  the  penal  laws  of  Louisiana. 

He  executes  various  deeds  to  Belle  Chasse,  De  la  Croix,  and 
Davis,  on  blind  trust,  for  Myra's  benefit,  thus  creating  no  legal 
right  for  Myra,  but  an  honorable  claim  on  the  consciences  of 
these  friends  for  a  handsome  property.    See  their  depositions. 

Who  can  believe  that  an  anxious  father  would  thus  hazard 
the  whole  property  designed  for  his  helpless  and  lawful  child, 
by  blind  confidence  in  the  honor  of  human  beings,  when  by 
will  or  deed  he  could  guard  her  rights  efifectually  and  beyond 
contingency  ? 

We  defy  and  challenge  any  satisfactory  explanation  of  these 
acts,  consistent  with  the  claim  of  Mrs.  Gaines.  But  if,  as  we 
allege,  Clark  knew  her  to  be  the  adulterine  offspring  of  Mad- 
ame de  Grange  by  him,  then  his  conduct  can  well  be  under- 
stood. For,  by  the  laws  of  Louisiana,  an  adulterous  offspring 
can  receive  from  its  parent  nothing  but  alimony,  either  in  the 
shape  of  donations  inter  vivos  or  caiua  mortis.  Code  of  1808, 
p.  212,  art.  17. 

This  statutory  interdict,  then,  was  the  cause  of  Clark's 
making  his  will  of  1811,  and  creating  blind  trusts  for  the 
benefit  of  Myra. 

But  there  are  other  acts  of  Clark  which  go  to  destroy  his 
later  attempt  to  efface  the  stain  on  Myra's  birth,  such  as  the 
secrecy  with  which  her  birth  was  gfuarded,  and  the  haste  with 
which  he  tore  the  tender  infant  from  her  mother's  breast ;  his 
never  suffering  this  child  to  dwell  under  his  roof;  and,  lastly, 
his  attempt,  after  his  pretended  marriage  with  the  mother 

of  Myra,  to   marry  Miss  .     See  deposition  of  Madame 

Despau. 

These  acts  of  Clark,  when  arrayed  against  the  will  of  1813, 
if  it  were  here  in  court,  subscribed  by  his  hand,  would  speak 
the  truth  with  a  power  and  eloquence  which  no  after  conduct 
of  his  could  resist. 

The  truth  is,  that  the  inconsistent  will  of  1813  arose  from 
the  increase  of  affection  for  his  natural  child,  who  daily  fsis- 
tened  on  his  heart,  as  proved  by  her  own  witnesses,  and  in  the 
infatuation  of  his  love  he  madly  conceived  the  purpose  of 
making  a  will  declaring  her  his  lawful  child  and  universal 
legatee. 

This  pious  fraud  was  frankly  avowed  to  his  bosom  friend^ 

Chevalier  de  la  Croix.     See  his  deposition. 

*^791       *^u^  doubtless,  as  he  dwelt  more  upon  the  moral 

J  crime  of  perpetrating  this  fraud  on  society,  and  on  the 

truth,  he  tore  that  will  with  his  own  bauds,  and  hence  its  noo- 
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appearance,  though,  in  the  delirium  of  fever,  he  murmured  of 
it  as  still  existing. 

Then  we  assert  that  Clark's  acts  and  conduct  are  the 
strongest  witnesses  against  the  claim  of  Mrs.  Gaines  as  his 
heir  at  law. 

Let  us  see  if  the  mother  of  Mrs.  Gaines  has  not  also  testi- 
fied against  this  pretended  marriage. 

If  she  was  Clark^s  wife,  as  pretended,  she  afterwards  com- 
mitted rank  bigamy  in  marrying  Gardette,  living  Clark.  See 
Coxe's  evidence,  and  the  marriage  certificate. 

Nay,  she  told  Coxe,  that,  so  far  from  being  married  to  Clark, 
she  had  only  his  promise  to  marry. 

Then  both  Clark  and  his  pretended  wife  have  testified  against 
their  intermarriage,  and  if  they  so  testify,  who  is  the  witness 
to  outweigh  them  ?  Madame  Despau  is  the  solitary  witness 
to  the  marriage, — a  sister  of  Myra's  mother. 

Madame  Despau  impeaches  herself  by  showing  her  privity 
with  the  marriages  of  her  sister  to  both  Clark  and  Gardette, 
and  her  reasons  are  flimsy  for  a  justification.  Record,  p.  164. 
It  was  rash  enough  for  her  to  stand  by,  in  the  lifetime  of 
Jerome  de  Grange,  the  first  husband  of  her  sister,  and  see  that 
sister  marry  Clark,  with  nothing  to  shield  her  from  bigamy 
but  the  statement  of  Gardette,  that,  to  his  knowledge,  De 
Grange  had  a  prior  living  wife. 

All  this,  as  stated  by  her,  is  bad  enough ;  but  her  inconsis- 
tency about  De  Grange  twice  flying,  her  attempt  to  palm  off 
Caroline  Barnes  as  the  child  of  De  Grange,  her  statement  that 
the  visit  of  herself  and  sister  in  1803  was  to  hunt  up  the 
records  at  the  North  of  De  Grange's  prior  marriage,  when  Coxe 
proves  that  their  visit  was  in  1802,  and  that  in  that  year  her 
sister,  in  Philadelphia,  gave  birth  to  Caroline,  at  which  time 
De  Grange  was  absent  in  Europe, — all  these  things  taint  and 
condemn  this  witness,  and  her  unsupported  testimony  to  this 
factum  of  marriage  must  fall. 

No  one  can  doubt,  on  these  facts,  that,  so  far  from  Madame 
de  Grange  and  Clark  going  to  Philadelphia  to  hunt  up  records 
and  have  a  marriage,  they  went  there  to  shroud  from  the  eye 
of  observation  the  birth  of  Caroline,  the  first  fruit  of  an  adul- 
terous intercourse  between  Clark  and  the  mother  of  Myra. 

If  Madame  Despau  be  ^^  falsa  in  uno,  falsa  est  in  omni- 
bus.'* See  The  Santissima  Trinidad^  7  Wheat.,  283.  Madame 
Despau  is  the  universal  marriage  witness  of  her  sister,  who, 
on  her  own  evidence,  had  three  husbands,  all  living  at  r«c^ 
*the  same  time ;  first,  De  Grange,  then  Clark,  and  then  ^ 
Gardette.  She  says  tliat  while  in  Philadelphia,  on  the  occa- 
sion of  a  visit,  some  years  after  the*  marriage  of  Clark,  hei 
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sister  married  Mr.  Gardette,  because  she  was  told,  in  the 
presence  of  Madame  Despau,  by  Coxe  and  Smythe,  a  lawyer, 
that  her  sister  could  not  prove  her  marriage  to  Clark.  Record, 
164. 

Where,  we  ask,  was  her  own  proof?  Where  Mr.  Dorvier, 
the  other  witness  stated  by  her  to  Clark's  marriage?  But 
where  was  her  sense  of  virtue,  that  would  suffer  her  to  stand 
by  and  see  her  sister  marry  Gardette,  living  Clark  ?  And  this 
bigamy  with  Gardette  is  perpetrated  and  connived  at  by  two 
sisters  who  had  warred  against  the  bigamy  of  De  Grange,  as 
the  complainant  alleges. 

If  we  believe  Madame  Despau,  she  and  her  sister,  Madame 
de  Grange,  had,  in  1808,  to  abandon  all  hope  of  proving  a 
splendid  marriage  with  Clark,  which  the  child  of  that  pre- 
tended marriage  expects  now  to  prove,  after  the  lapse  of  thirty- 
nine  years.  Madame  Despau  says  that  her  sister  Zuline  had 
two  children  by  De  Grange.  Record,  164  and  166.  Yet 
another  sister,  Caillaret,  says  no  child  was  born  of  that  union. 
Record,  293.  And  afterwards  Madame  Despau,  in  a  subse- 
quent deposition,  shifts  her  evidence  on  this  point  and  con- 
forms it  to  Madame  Caillaret's  statement.  But  establish  the 
factum  of  an  intermarriage  between  Clark  and  the  mother  of 
Myra,  which  cannot  be,  yet  that  mother  was  already  the  lawful 
wife  of  Jerome  de  Grange,  who  was  then  and  afterwards  alive. 
This  prior  marriage  of  Zuline  to  De  Grange  is  proved  by 
Mrs.  Gaines's  own  witnesses,  Madame  Despau  and  Madame 
Caillaret,  in  1796.  How  then  could  Madame  de  Grange 
contract  marriage  with  Clark  in  1808,  unless  De  Grange 
was  dead,  which  is  not  pretended  ?  Because  it  is  said  De 
Grange's  marriage  with  Zuline  was  null,  by  reason  of  his 
having  a  prior  wife  alive  in  1796.  Where  is  the  proof  of  this 
allegation  ? 

There  are  but  three  attempts  to  prove  this  allegation  in  the 
record,  viz.: — First,  the  hearsay  of  Gardette,  that  he  knew 
De  Grange  had  a  prior  living  wife.  This  hearsay  is  no  evi- 
dence against  us,  as  we  have  no  claims  under  Gardette. 

Secondly,  that  a  report  was  current  in  New  Orleans  thfet  a 
woman  came  there  claiming  to  be  the  wife  of  De  Grange. 
But  where  she  came  from,  or  where  she  went,  no  one  knows, 
and  common  report  is  no  evidence  of  such  a  fact.  Mima 
Queens  case^  7  Cranch,  290. 

Thirdly,  the  confessions  of  De  Grange  that  his  marriage 
with  Zuline  was  void  by  reason  of  his  prior  marriage. 

To  this  we  answer,  that   these  confessions  are   as  much 
^CQII  hearsay  when  brought  against  us,  as  Gardette's  state- 
-'  meuts  were;  for**we  do  not  claim  under  De  Grangei, 
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and  to  let  his  unsworn  statements  go  in  evidence  against  us 
would  be  to  make  our  rights  depend  upon  his  ex  parte  state- 
ments, without  any  means  or  opportunity  to  us  of  testing  their 
truth  or  falsehood.     Morgan  v.  Yarborough^  11  La.,  76. 

We  have  spoken  of  but  three  attempts  to  prove  De  Grange 
a  bigamist,  for  we  will  not  even  call  the  failure  to  prove  him 
so  by  record  proof  an  attempt. 

On  the  face  of  complainants'  bill,  it  appears  that  the  defend- 
ant, Patterson,  claims  under  the  will  duly  probated,  and  dated 
1811.  And  Patterson,  being  a  third  possessor,  cannot  be 
ousted  until  she  has  discussed,  that  is  impeached,  the  will  of 
1811,  by  proceeding  against  the  legatees  therein.  Hodder  v. 
Shepherd,  1  La.,  507 ;  Code  of  1808,  p.  214,  art.  26 ;  Id., 
p.  216,  art.  87-39.  She  ought  to  have  sued  to  discuss  that 
will  in  four  years  after  her  majority,  or  eight  years  at  farthest. 
2  Partidas,  1046 ;  1  Id.,  384 ;  Constitution  of  1812,  art.  4,  §  11. 

By  these  laws  she  was  barred  in  July,  1831,  or  July,  1835, 
at  farthest,  which  is  before  the  bill  was  filed,  and  the  benefit 
of  this  prescription  appears  on  the  face  of  her  bill,  and  need 
not  be  pleaded. 

We  insist  that  the  title  of  Patterson  was  legally  derived 
under  the  will  of  1811,  and  that  the  sales  were  all  regular  and 
valid  in  every  respect.      . 

And  in  conclusion,  if  there  be  a  doubt  on  this  whole  case, 
it  should  inure  to  the  benefit  of  bond  fide  purchasers,  whose 
titles  ought  not  to  be  overturned  in  a  case  like  this. 

For  Mi's.  Gaines,  personally,  we  feel  every  sympathy ;  but 
how  often  is  it  that  the  innocent  offspring  is  made  to  suffer 
for  the  acts  of  the  parent !  And  if  ever  parents  deserved  con- 
demnation here  or  elsewhere,  these  parents  have  deserved  it. 
A  mother  who,  for  the  world's  false  esteem,  would  discard 
from  her  maternal  breast  two  helpless  infants,  and  never  again 
look  upon  her  own  offspring, — a  mother  who,  upon  the  case 
made  by  her  own  daughter,  stands  convicted  of  adultery 
before  her  pretended  marriage  with  Clark,  and  with  bigamy 
afterwards, — such  a  mother  is  above  the  judgment  of  human 
tribunals.  And  what  shall  we  say  of  the  conduct  of  Daniel 
Clark,  if  Myra  be  his  lawful  child,  and  Madame  de  Grange 
was  his  lawful  wife  ?  Courting  another  woman  while  his  wife 
was  living,  and  at  his  death  forgetting  that  she  had  been  his 
wife,  although  he  had,  as  pretended,  pronounced  her  blame- 
less, participating  in  the  crime  of  separating  two  infants  from 

their  mother  to  save  the  paltry  pride  of  that  mother, such 

a  man,  if  the  claims  of  this  lady  be  just,  should  be  con- 
siraed  to  infamy  in  all  human  estimation.  Even  now,  r«f  go 
''me  web   of  destiny  hangs  around  this  unfortunate  ^ 
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but  innocent  offspring,  and  the  dreadful  past  cannot  be 
recalled.  After  the  lapse  of  forty  years,  the  sun  of  truth 
shines  upon  this  dark  and  adulterous  intrigue,  revealing  all 
its  deformity  on  the  highest  judicial  records,  and  showing  the 
vanity  of  Clark's  latter  attempts  to  efface  the  stain,  if  it  could 
be  called  a  stain,  which  his  own  wild  passions  had  placed  upon 
his  child  at  her  birth. 

The  Reporter  is  compelled  to  omit  the  arguments  of  Mr. 
Johnson  and  Mr.  Jones^  the  counsel  for  Gaines  and  wife,  as* 
their  insertion  would  make  the  report  of  this  case  too  long. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

The  history  of  this  case  will  be  found  in  the  report  of  the 
case  of  Gaines  v.  Re^f  and  CheWy  in  2  How.,  619. 

This  is  the  fourth  time  that  the  cause  has  been  befcns  this 
court.  Its  decision,  in  each  instance  hitherto,  has  been  in 
favor  of  the  complainants. 

The  third  time,  it  was  brought  here  upon  points  upon  which 
the  judges  in  the  Circuit  Court  were  divided  in  their  opinions. 
They  arose  upon  the  argument  of  demurrers,  filed  by  several 
of  the  defendants. 

It  was  said  there  was  a  want  of  equity  in  the  bill;  that 
there  was  a  complete  remedy  at  law ;  that  the  bill  was  multi- 
farious, and  that  there  was  a  misjoinder  of  parties ;  that  the 
will  of  1813,  upon  which  the  complainants  relied  for  a  recov- 
eiy,  had  not  been  admitted  to  probate ;  and  that  if  the  com- 
plainants relied  upon  Mrs.  Gaines  being  the  forced  heir  of 
Daniel  Clark,  whatever  that  right  might  be,  it  was  recoverable 
at  law. 

Upon  the  argument  of  the  demurrers,  three  points  were 
made  upon  which  the  judges  could  not  agree,  and  they  were 
certified  to  this  court  for  its  decision. 

Those  points  were, — 

1st.  Was  the  bill  multifarious,  and  have  the  complainants 
a  right  to  sue  the  defendants  jointly  in  this  case? 

2d.  Whether  the  court  could  entertain  jurisdiction  of  the 
cause,  without  probate  of  the  will  set  up  by  the  complainants, 
which  they  charge  to  have  been  destroyed  and  suppressed? 

3d.  Has  the  court  jurisdiction  of  this  cause,  or  does  it  belong 
exclusively  to  a  court  of  law? 

On  the  first  point,  this  court,  for  readons  which  are  as  satis- 
factory to  us  as  they  were  to  the  judges  who  then  heard  the 
argument,  decided  that  the  bill  was  not  multifarious;  that 
there  was  no  misjoinder,  excepting  that  the  purchasers  of  th« 
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property  of  Daniel  Clark  had  no  interest  in  the  rendition  of 
the  accounts  by  the  executors,  under  the  will  of  1811,  r«eoo 
nor  any  with  what  *niight  be  the  interest  of  Caroline  ^ 
Barnes  in  the  will  of  1813 ;  that  those  particulars  ought  not 
to  be  conected  with  the  general  object  of  the  bill,  but  that 
it  could  be  so  amended,  in  both  respects,  in  the  Circuit  Court, 
as  to  avoid  the  exceptions. 

Upon  the  second  point,  this  court,  upon  a  full  review  of  the 
authorities,  came  to  this  conclusion, — that  both  the  general 
and  local  law  require  the  will  of  1818  to  be  proved  in  the 
Court  of  Probates  before  any  title  can  be  set  up  under  it ;  but 
that  this  result  did  not  authorize  a  negative  answer  to  the 
second  point. 

The  court  said,  that,  under  the  circumstances  of  the  case, 
the  complainants  were  entitled  to  full  and  explicit  answers 
from  the  defendants  in  regard  to  the  wills  of  1818  and  1811, 
and  that  such  answers,  being  obtained,  might  be  used  as  evi- 
dence before  the  Court  of  Probates  to  establish  the  will  of 
1818,  and  to  revoke  that  of  1811.  The  answer  was  pertinent 
to  the  inquiry,  and  nothing  beyond  it.  We  have  adverted  to 
it  to  show  that  the  decree  of  the  Circuit  Court  now  under 
consideration  has  no  connection  with  the  will  of  1813,  and 
that  it  was  made  by  that  court  under  the  answer  given  by  the 
court  to  the  third  point. 

The  third  point  was.  Has  the  court  jurisdiction  of  the  cause, 
or  does  it  belong  exclusively  to  a  court  of  law  ? 

This  point  involved  the  jurisdiction  of  the  court  in  every 
aspect  in  which  the  bill  could  be  viewed.  So  the  court  con- 
sidered it.  The  claim  made  in  the  bill  for  Mrs.  Gaines  did 
not  rest  alone  upon  the  alleged  will  of  1813,  but  also  upon  the 
allegation  that  she  was  the  legitimate  child  of  Daniel  Clark, 
and,  under  the  law  of  Louisiana,  was  his  forced  heir.  The 
court  said,  ^^The  complainants,  in  prosecuting  their  rights 
upon  the  ground  of  Mrs.  Gaines  being  the  heir  at  law,  no  pro- 
bate of  the  will  of  1813  will  be  required.  They  must  rest 
upon  the  heirship  of  Mrs.  Gaines,  the  fraud  charged  upon  the 
executors  to  the  will  of  1811,  and  notice  of  such  fraud  by  the 
purchasers.  In  this  form  of  procedure,  the  will  of  1811  is 
brought  before  the  court  collaterally.  It  is  not  an  action  of 
nullity,  but  a  proceeding  which  may  enable  the  court  to  give 
proper  relief  without  decreeing  the  revocation  of  the  will  of 
1811." 

Such  were  the  answers  g^ven  by  this  court  to  the  points 
which  had  been  certified  to  it. 

The  Circuit  Court,  in  the  subsequent  trial  of  the  cauM 
between  the  complainants  and  the  appellant,  Mr.  Pattei'sooi 
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has  decreed  that  Mrs.  Gaines  is  the  forced  heir  of  Daniel 
Clark,  or  in  other  words,  that,  being  his  legitimate  child,  she 
was  entitled,  under  the  laws  of  Louisiana,  to  her  ISgitime  in 
his  estate  at  the  time  of  his  death. 

^KQ.A-\  *This  decree  was  made  upon  the  pleadings  and 
-'  proofs  in  the  cause,  put  in  by  the  complainants  and  the 
appellant,  Charles  Patterson.  He  was  one  of  the  defendants 
who  had  not  demurred  to  the  bill.  Before  those  demurrers 
had  been  filed,  Mr.  Patterson  had  filed  his  answer,  by  his 
counsel,  but  not  under  oath,  having  availed  himself  of  the 
waiver  in  this  respect  tendered  to  the  defendants  by  the  com- 
plainants. To  that  answer  there  was  a  general  replication. 
The  parties  having;  introduced  their  proofs,  the  case  was 
regularly  in  order  ror  a  hearing.  It  was  heard  at  the  earnest 
desire  of  both  parties.  No  suggestion  was  made  in  the  Cir- 
cuit Court  below,  that  it  would  direct  an  issue  to  be  made  for 
the  trial  of  the  legitimacy  of  Mrs.  Gaines  by  a  jury.  No  such 
desire  has  been  expressed  by  the  counsel  of  the  appellant  in 
this  court,  though  it  was  intimated  that  it  ought  to  have  been 
done.  We  do  not  think  it  an  occasion  for  such  a  course  to 
be  pursued. 

The  practice  of  granting  issues  is  limited  to  cases  in  which 
the  court,  in  the  fair  exercise  of  its  discretion,  considers  that 
justice  will  best  be  obtained  by  that  course.  Discretion,  we 
mean,  as  it  is  g^uided  by  what  has  been  the  practice  of  courts 
of  chancery.  Q-ardner  v.  Gardner^  22  Wend.  (N.  Y.),  626 ; 
Drayton  v.  Logan^  Harp.  (S.  C),  Eq.,  67  ;  3  Paige  (N.  Y.), 
467,  601. 

In  the  English  chancery,  except  in  the  case  of  an  heir  at 
law  or  of  a  rector  or  vicar,  it  is  not  a  matter  of  right.  In  the 
American  courts  of  equity  we  know  of  no  practice  establish- 
ing an  issue  as  a  matter  of  right.  In  Virginia  and  others  of 
our  states,  the  heir's  right  to  an  issue  is  given  by  statute.  As 
the  English  chancery,  in  the  exceptions  mentioned  as  a  matter 
of  right,  has  allowed  them,  upon  the  ground  that  the  common 
law  ^^  invests  a  party  filling  a  particular  situation  with  certain 
rights,  of  which  it  is  the  object  of  the  suit  to  divest  him,  we 
presume  that  where,  by  operation  of  the  law,  in  either  of  the 
states,  particular  persons  have  an  interest  in  the  property  of 
an  ancestor,  whatever  might  be  the  evidence  in  fiivor  of  the 
authenticity  and  genuineness  of  the  will,  if  the  heirs  at  law 
object  to  its  being  done,  the  court  will  not  establish  the  will, 
without  the  opinion  of  a  jury  upon  a  devisavit  vel  nan.'* 

We  have  recurred  to  what  has  been  hitherto  decided  in  this 
cause  concerning  jurisdiction,  to  prevent  hereafter,  in  the  far- 
ther progress  of  it  against  any  of  the  defendants,  any  doubt 
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about  it ;  and  that  the  principles  upon  which  this  court  has 
asserted  it  might  be  better  understood  than  they  seem  to  have 
been  at  the  bar.  The  Circuit  Court,  in  rendering  its  decree^ 
understood  it  perfectly.  We  have  been  particular,  too,  in 
repeating  what  was  decided  by  this  court  in  2  How.,  619, 
because  it  comprehends  the  subject-matter  upon  which  r#cor 
the  jurisdiction  *of  the  court  was  affirmed,  and  covered  ^ 
all  who  were  parties,  with  the  exceptions  mentioned,  and  their 
obligations  to  answer,  either  jointly  or  separately,  the  bill  as 
they  pleased ;  though  the  whole  of  them,  or  any  lesser  num- 
ber, might  have  a  common  defence.  The  object  being  that  a 
final  decree  might  be  made  between  the  complainants  and 
each  defendant,  provided  the  interest  or  property  upon  which 
the  decree  is  to  attach  was  a  part  of  the  property  of  Daniel 
Clark  and  now  separate  in  each  defendant  who  might  answer 
separately,  or  in  any  two  or  more  of  them  who  might  do  so 
jointly.  Or  if  the  defendants,  as  they  had  a  right  to  do, — 
except  such  of  them  as  have  already  chosen  not  to  answer 
conjointly,  and  have  answered  separately, — should  make  a 
common  answer,  that  the  decree  between  the  parties  might  be 
common  to  all,  and  attach  upon  the  property  of  Daniel  Clark 
in  their  hands,  if  the  complainants  make  out  the  right  of  Mrs. 
Gaines,  as  forced  heir  of  Daniel  Clark.  This  disposes  of 
the  question  of  jurisdiction,  and  of  the  suggestion  made  in  the 
course  of  the  argument  of  the  cause  here,  though  not  strongly 
insisted  upon,  that  the  jurisdiction  or  practice  of  the  court 
did  not  permit  a  separate  decree  against  Mr.  Patterson,  or  any 
other  defendant  in  the  cause.  If  the  decree  against  any  of 
the  defendants  determines  the  character  of  the  subject-matter 
or  property  for  which  he  is  sued,  making  it  a  part  of  what 
shall  be  the  aggregate  from  which  the  complainants'  interest 
is  to  be  calculated,  H  is  a  final  decree,  and  perfect  against  the 
defendant,  though  it  may  require  the  confirmation  of  a  fur- 
ther order  of  the  court  before  it  can  be  acted  upon ;  as  in 
cases  of  foreclosure,  or  where  a  fund  may  be  distributable 
among  a  particular  class  of  individuals,  or  where,  in  the  distri- 
bution of  an  estate,  it  becomes  necessary  to  direct  a  master  to 
report  upon  its  kind  pr  value,  &c.,  &c.,  of  which  there  is  a  full 
illustration  in  the  decree  given  by  this  court  in  the  case  of 
Michoud  V.  Oirod^  4  How.,  548. 

The  cause  is  now  before  this  court  upon  the  appeal  of  Mr. 
Patterson. 

The  argument  of  the  learned  counsel,  Messrs.  Brent  and 
May,  in  favor  of  the  reversal  of  the  decree  may  be  condensed 
as  follows : — 
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1.  There  is  no  circumstantial  evidence  in  favor  of  the  mai^ 
riage  between  the  mother  of  Mrs.  Gaines  and  Daniel  Clark. 
•     2.  The   testimony  of   Madame  Despau,   who  declares  that 
she  was  present  at  the  marriage,  is  not  entitled  to  belief  on 
many  accounts. 

S.  Mr.  Clark's  acknowledgments  that  Myra,  Mrs.  Gaines, 
was  his  legitimate  child,  even  if  admissible,  are  contradictory, 
♦'iSfil  ^^  "^  Croix  has  spoken  the  truth,  as  he  spoke  iif- 
J  ferentlv  *of  her  to  that  witness.  And  they  are  intrin- 
sically overruled  by  his  most  solemn  acts,  in  stealthily  provid- 
ing for  her  by  blind  trusts,  and  more  especially  by  the  will  of 
1811. 

4.  Conceding,  exempli  gratia^  that  there  was  a  factum  of 
the  alleged  marriage,  still  there  is  proof  of  the  marriage  of 
the  mother  of  Mrs.  Gaines  with  De  Grange,  and  no  legal  or 
satisfactory  proof  of  the  nullity  of  that  marriage  ;  because  De 
Grange's  confessions  that  he  had  a  wife  alive  at  the  time  he 
married  the  mother  of  Mrs.  Gaines  are  not  evidence, — ^par- 
ticularly not  so  in  this  case,  as  the  appellant  does  not  claim 
tRe  property  for  which  he  is  sued  under  De  Grange  The 
argument  of  counsel  upon  the  point  of  a  previous  and  subsist- 
ing marriage  was  this : — There  is  direct  proof  of  a  marriage 
between  Zuline  Carriere,  the  mother  of  Mrs.  Gaines,  and  De 
Grange.  To  annul  it,  there  is  no  other  testimony  than  the 
hearsay  of  De  Grange's  confessions,  and  Gardette's  declara- 
tions, that,  when  De  Grange  married  Zuline,  he  was  then  a 
married  man, — ^that  it  was  a  common  rumor  in  New  Orleans, 
that  such  was  the  fact, — that  a  woman  calling  herself  Mrs.  De 
Grange,  and  claiming  to  be  the  wife  of  De  Grange,  came  to 
New  Orleans  in  pursuit  of  him,  as  her  husband,  ft  is  said,  if 
she  did,  her  assertions  were  equally  hearsay.  Reputation  in 
New  Orleans  that  the  marriage  with  Zuline  was  null  would 
be  no  evidence  of  the  fact.  Further,  it  is  said  the  attempt  to 
prove  De  Grange's  conviction  for  bigamy  is  a  failure.  But 
even  if  the  record  of  his  conviction  had  been  produced,  which 
was  not  done,  it  is  re%  inter  alios  acta^  and  could  not  be 
admitted  against  the  appellant,  who  does  not  claim  under  De 
Grange,  but  under  conveyances  from  the  executors  to  the  will 
of  1811. 

The  counsel  also  contend,  whether  they  are  right  or  wrong 
in  the  foregoing  positions  is  a  matter  of  no  consequence, 
except  as  showing  the  history  of  the  case,  and  tending  to  pre- 
vent further  litigation,  because,  by  the  code  of  Louisiana  of 
1808,  re-enacted  in  this  particular  in  the  code  of  1825,  it  is 
declared  that  a  person  holding  property  by  sale  from  a  donee 
of  an  excessive  donation  is  only  liable  to  the  forced  heir«  after 
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an  execution  first  had  against  the  property  of  the  donee. 
Under  both  codes,  too,  the  third  possessors  are  only  liable  in 
the  order  of  their  purchases.  That  the  ISgitime  ot  the  forced 
heir  is  not  to  be  recovered  in  the  specific  property,  but  in  the 
value  of  the  ISgitime^  as  it  may  oe  ascertained  under  the 
Louisiana  codes.  For  these  last  positions,  counsel  rely  upon 
the  language  of  the  codes,  and  upon  the  case  of  Hodder  v. 
Shepherd  et  al.^  1  La.,  505.  That  was  a  case  which  arose 
under  the  code  of  1808,  but  is  cited  in  the  new  code  as  rmfLon 
a  ^judicial  exposition  of  both  the  old  and  new  code,  in  ^ 
this  respect.  It  is  said  that  this  case  is  within  the  provisions 
of  the  code  under  the  decision  just  cited,  as  Mary  Clark,  the 
mother  of  Daniel  Clark  and  grandmother  of  Mrs.  Gaines,  as 
universal  legatee  of  her  son  by  the  will  of  1811,  accepted  the 
succession  of  his  estate  as  the  law  of  Louisiana  required  it  to 
be  done.  That  her  power  of  attorney  to  the  executors.  Chew 
and  Relf,  authorized  them  to  make  sales  of  the  property  of 
Daniel  Clark  as  they  were  made,  and  gave  to  the  purchasers 
valid  titles,  without  any  order  of  the  Probate  Court,  or  any 
judicial  sale,  being  necessary.  That  the  purchasers  are  not 
liable  to  be  sued  at  all,  until  the  forced  heir  exhausts  the 
property,  or,  in  other  words,  discusses  the  rights  or  property 
of  the  grandmother  in  her  son's  estate. 

The  statute  of  limitations,  it  was  also  said,  barred  a  recovery 
by  the  complainants. 

We  have  stated  more  particularly  than  we  would  otherwise 
have  done  the  arguments  urged  by  the  counsel  of  the  appel- 
lant, and  in  the  strongest  way  in  which  they  were  presented. 
It  was  due  to  the  importance  of  the  case,  to  the  interest  of 
all  concerned  in  this  controversy,  and  because  the  arguments 
of  both  of  the  counsel  command  our  respect.  Parts  of  some 
of  these  objections  have  our  acquiescence,  others  have  not. 

Our  conclusions  relating  to  the  marriage  of  the  mother  of 
Mi's.  Gaines  to  her  father,  the  lawfulness  of  the  marriage,  and 
that  she  is  the  legitimate  offspring  of  that  marriage,  differ 
from  all  that  has  been  urged  against  them. 

The  marriage,  the  legitimacy  of  Mrs.  Gaines,  and  the  valid- 
ity of  the  sales  made  by  the  executors,  make  the  substance  of 
this  case  put  in  issue  by  the  pleadings.  Were  those  pleadings 
different  from  what  they  are,  there  would  be  enough  to  prove 
the  marriage  and  the  legitimacy  of  Mrs.  Gaines.  But  as  the 
pleadings  are,  we  cannot,  upon  the  evidence,  exclude  such 
conclusions. 

The  marriage  must  be  proved,  according  to  what  would  be 
proof  of  it  where  it  took  place.  This  inaniage  took  place  in 
Pennsylvania,  at  Philadelphia,  in  the  presence  of  a  witness 
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who  says  she  was  present,  and  that  the  ceremony  was  per- 
formed by  a  Catholic  priest.  "  Marriage  is  a  civil  contract  in 
Pennsylvania,  to  be  completed  by  any  words  in  the  present 
tense,  without  regard  to  form.'*  Hantz  v.  Sealy^  6  Binii. 
(Pa.),  405.  "  Marriage  is  to  be  decided  by  the  laws  of  the 
place  where  celebrated."  Phillips  v.  Q-regg^  10  Watts,  (Pa.), 
168.  Every  intendment  is  to  be  made  in  favor  of  legitimacy. 
Senser  v.  Bower^  1  Pa.,  453. 

iKLQcri  The  bill  asserts  the  marriage,  its  lawfulness,  and  that 
J  Mra.  *Gaines  is  the  issue  of  the  marriage ;  the  answer 
is  a  denial  of  these  allegations.  The  plaintiffs  file  a  general 
replication.  But  as  the  appellant  accepted  the  waiver  offered 
in  the  bill,  that  their  answers  might  be  put  in  without  being 
sworn  to,  and  did  not  swear  to  his  answer,  he  is  not  entitlea 
tr>  have  the  benefit  of  his  answer  as  a  denial  of  the  plaintiffs 
case,  unless  the  denial  is  contradicted  by  the  evidence  of  two 
witnesses,  or  by  one  and  corroborating  circumstances. 

In  the  case  of  the  Union  Bank  v.  Qeary^  6  Pet.,  99,  this 
court  said, — "Indeed,  we  are  inclined  to  adopt  it  as  a  general 
rule,  that  an  answer  not  under  oath  is  to  be  considered  merely 
as  a  denial  of  the  allegations  of  the  bill,  analogous  to  the 
general  issue  at  law,  so  as  to  put  the  complainant  to  the  proof 
of  such  allegations.*'  In  Bartlett  v.  Gale^  4  Paige  (N.  Y,), 
603,  the  Chancellor  says, — "But  where  an  answer  on  oath  is 
waived,  although,  as  a  pleading,  the  complainant  may  avail 
himself  of  admissions  and  allegations  in  the  answer  which  go 
to  establish  the  case  made  by  the  bill,  such  answer  is  not  evi- 
dence in  favor  of  the  defendant  for  any  purpose."  An  answer 
is  always  under  oath,  unless  the  plaintiff  chooses  to  dispense 
with  it,  and  then  the  court  will  order  the  answer  of  the 
defendant  to  be  taken  without  oath.  But  whether  the  answer 
is  not  sworn  to  by  the  order  of  the  court  when  the  plaintiff 
waives  it,  or  the  waiver  has  been  voluntarily  accepted  by  the 
defendant,  it  is  not  evidence  in  his  favor  for  any  purpose. 
As  this  court  said  in  5  Peters,  just  cited,  it  is  analogous  to 
the  general  issue  at  law,  and  a  single  undiscredited  witness 
will  be  sufQcient  to  prove  the  allegations  in  the  bill  which  the 
answer  denies.  There  is  such  a  witness  in  this  case.  We  do 
not  intend,  however,  to  put  the  conclusion  to  which  we  have 
come  respecting  the  marriage  solely  upon  her  testimony.  It 
is  so  strongly  corroborated  by  other  proofs,  that  the  answer 
would  be  disproved  if  it  had  been  sworn  to. 

Madame  Despau  says, — "  Daniel  Clark  was  married  in  Phil- 
adelphia, in  1803,  by  a  Catholic  priest.     I  was  present  at  the 
marriage.     One  child  was  born  of  this  marriage,  to  wit,  Myra 
Clark   (now  Mrs.   Gaines),   who  married    William   Wallace 
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Whitney,  son  of  General  T.  Whitney  of  the  state  of  New 
York.  I  was  present  at  her  birth,  and  knew  that  Mr. 
Clark  claimed  and  acknowledged  her  to  be  his  child.  She 
was  born  in  1806.  I  neither  knew,  nor  had  any  reason  to 
believe  any  other  child  besides  Myra  was  born  of  that  mar- 
riage." The  witness  then  proceeds  to  relate  what  she  terms 
the  circumstances  of  the  marriage,  including  the  previous 
marriage  of  Zuline  Carriere  with  De  Grange,  his  sub- 
sisting marriage  when  he  married  Zuline,  and  the  result  of 
it,  when  that  fact  had  been  discovered  *by  Zuline  and  r«coQ 
her  family.  This  witness  is  not  discredited  in  any  of  ^ 
the  ways  or  for  any  of  the  causes  which  can  allowably  be  used 
for  such  a  purpose.     She  is  not  contradicted  by  any  witness. 

Marriage  may  be  proved  by  any  person  who  was  present, 
and  can  identify  the  parties.  St,  JDevereux  v.  M.  Dew  Churchy 
Burr,  606 ;  1  W.  BL,  146. 

If  the  marriage  were  in  a  foi-eign  country,  proof  that  it  was 
solemnized  in  the  manner  usual  in  that  country  will  be  good 
presumptive  proof  that  it  was  a  valid  marriage.  Lacon  v. 
Higgins^  3  Stark.,  178. 

Marriage  by  a  person  habited  as  a  priest  and  being  per  verba 
de  presently  the  person  performing  the  ceremony  must  be 
presumed  to  have  been  a  clergyman.  Rex  v.  Brampton^  10 
East,  282. 

In  what  way  is  the  attempt  made  to  lessen  the  force  of  her 
testimony  ?  In  no  other  than  by  negative  declarations  of  other 
persons  who  knew  Clark,  that  they  do  not  believe  he  was  ever 
married,  and  by  the  witness  De  la  Croix,  who  says, — and  he  is 
the  only  witness  who  says  so, — that  Clark  spoke  to  him  of 
Myra  as  his  natural  child.  A  hundred  such  witnesses  would 
not  be  sufficient  to  impeach  the  testimony  of  one  witness  swear- 
ing positively  to  the  fact  of  the  marriage.  And  allowing  that 
Clark  did  so  speak  to  De  la  Croix,  a  husband's  declarations 
of  the  illegitimacy  of  a  child  when  the  marriage  has  been  so 
proved  is  not  sufficient  to  rebut  the  presumption  of  its  having 
been  lawfully  begotten,  until  the  presumption  is  disproved  by 
evidence  showing  the  want  of  access  between  the  husband 
and  wife.     Bury  v.  Phillpot,  2  Myl.  &  K.,  349. 

Once  the  marriage  is  proved,  nothing  shall  be  allowed  to 
impugn  the  legitimacy  of  the  issue  short  of  the  proof  of  facts 
showing  it  to  be  impossible  that  the  husband  could  be  the 
father.  See  opinion  of  the  Judges  in  Banbury  Peerage  ca%e 
by  Le  Merchant.  Access  is  presumed,  unless  the  contrary  be 
plainly  proved. 

But  all  the  other  witnesses,  some  of  whom  were  more  ic 
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Clark's  confidence  than  De  la  Croix  was,  say  that  he  spoke  to 
them  of  Myra  as  his  legitimate  child,  calling  her  such. 

Pierre  Baron  Bois  Fontaine  declares,  that  Clark  treated  him 
as  a  confidential  friend  in  matters  relating  to  Myra  and  to  his 
afiEairs  generally ;  that  he  was  with  Clark  when  he  died.  He 
says  Clark  repeatedly  spoke  to  him  of  Myra  as  his  legitimate 
child.  Nearly  his  last  words  were  about  her.  And  further,  he 
spoke  of  her  mother  with  great  respect,  and  frequently  told 
*^^Q']  ^*^'  after  her  marriage  with  Gardette,  that  he  would 
J  have  made  his  *marriage  with  her  public  if  that  barrier 
had  not  been  made ;  but  that  she  was  blameless. 

Mrs.  Harriet  Smith  says, — ^^  Mr.  Clark  and  my  late  husband, 
Mr.  Harper,  were  intimate  friends,  &c.  I  suckled  in  her 
infancy  Mr.  Clark's  daughter  Mj-ra.  I  did  it  voluntarily,  in 
consequence  of  her  having  suffered  from  the  hired  nursos. 
Mr.  Clark  considered  that  this  constituted  a  powerful  claim 
on  his  gratitude  and  friendship,  and  he  afterwards  gave  me  his 
confidence  respecting  her."  The  interesting  and  truthful 
naiTative  of  this  witness  of  the  relations  between  the  father 
and  the  child,  from  her  birth  to  the  time  of  his  death,  and 
his  frequent  declarations  that  he  would  acknowledge  her  as 
his  legitimate  child,  must  make  strong  impressions  upon  any 
reader  of  it  that  she  was  such.  Belle  Chasse,  the  intimate 
and  confidential  friend  of  Clark  for  many  years,  and  who 
proved  himself,  as  the  facts  in  the  case  show,  worthy  of  that 
relation,  says, — ^^  With  much  reflection  and  deliberation,  Clark 
spoke  of  his  being  occupied  in  preparing  his  last  will.  On 
these  occasions,  in  the  most  impressive  and  emphatic  manner, 
he  spoke  of  Myra  as  the  object  of  his  last  will,  and  that  he 
should  in  it  declare  her  to  be  his  legitimate  child  and  heiress 
of  all  his  estate." 

Madame  Caillaret,  the  sister  of  Zuline,  says  she  was  not 
present  at  the  marriage  of  her  sister  with  Mr.  Clark,  ^^  but  I 
do  know  that  Clark  made  proposals  of  marriage  with  my  sister. 
Mr.  Clark's  proposals  of  marriage  were  made  after  it  became 
known  that  her  marriage  with  Mr.  De  Grange  was  void,  from 
the  fact  of  his  having  then,  and  at  the  time  of  his  marrying 
her,  a  living  wife.  These  proposals  were  deferred  being  ac- 
cepted until  the  record  proof  of  De  Grange's  previous  marriage 
could  be  obtained,  and  Zuline,  with  her  sister,  Madame  Despau, 
sailed  for  the  North  of  the  United  Stately  to  obtain  the  record 
proof."  Thus  confirming  what  Madame  Despau  likewise  says 
of  Clark^s  proposals  of  marriage : — ''  Mr.  Clark  made  proposals 
of  marriage  to  my  sister,  with  the  knowledge  of  all  our  family. 
It  was  considered  essential  first  to  obtain  record  proof  of  De 
Grange  having  a  living  wife  at  the  time  he  married  my  sister. 
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to  obtain  which  from  the  records  of  the  Catholic  church  in 
New  York,  (where  Mr.  De  Grange's  prior  marrfage  was  cele- 
brated,) we  sailed  for  that  city.  Mr.  Clark  arrived  after  us. 
We  heard  that  a  Mr.  Gardette,  then  living  in  Philadelphia,  was 
one  of  the  witnesses  of  Mr.  De  Grange's  prior  marriage.  We 
proceeded  to  that  city,  and  found  Mr.  Gardette.  He  answered, 
that  he  had  been  present  at  the  prior  marriage  of  De  Grange, 
and  that  he  afterwards  knew  De  Grange  and  his  wife  by  this 
marriage, — that  this  wife  had  sailed  for  France.  Mr.  Clark 
then  said,  *  You  have  no  reason  any  longer  to  refuse  r«cqi 
being  *married  to  me.  It  will,  however,  be  necessary  ^ 
to  keep  our  marriage  secret  till  I  have  obtained  judicial  proof 
of  the  nullity  of  your  and  De  Grange's  marriage.'  Clark  and 
Zuline  were  then  married."  Madame  Despau  then  relates 
their  return  to  New  Orleans,  the  prosecution  of  De  Grange 
for  bigamy,  his  imprisonment,  escape,  and  flight  from  the 
country,  without  his  having  ever  returned  to  Louisiana  again. 
'^  All  this  happened  in  1803,  not  a  great  while  before  the  close 
of  the  Spanish  government  in  Louisiana.  Mr.  Clark  told  us 
that,  before  he  could  promulgate  his  marriage  with  my  sister, 
it  would  be  necessary  for  her  to  bring  an  action  against  the 
name  of  De  Grange.  The  anticipated  change  of  government 
caused  delay ;  but  at  length,  in  1806,  Messrs.  James  Brown 
and  Eligeas  Fromentin,  as  the  counsel  of  my  sister,  brought 
suit  against  the  name  of  Jerome  de  Grange,  in  the  City  Court 
of  New  Orleans. 

Now,  rejecting  all  that  Gardette  is  said  to  have  said,  all 
fhat  Madame  Despau  says  of  the  prosecution  of  De  Grange 
for  bigamy,  and  of  the  appearance  of  a  female  in  New  Orleans 
claiming  De  Grange  for  her  husband,  as  not  being  within  the 
allowable  limits  of  hearsay  testimony  in  a  question  of  pedi- 
gree, the  concurring  testimony  of  two  witnesses  in  the  family 
as  to  Mr.  Clark's  proposals  of  marriage  is  such  a  corroboration 
of  the  declaration  of  one  of  them,  that  the  marriage  took  place 
in  her  presence,  as  to  make  a  basis  broad  enough  to  receive  the 
declarations  of  the  father,  and  his  affectionate  treatment  of 
his  child  from  her  birth  to  his  deat^h)  as  conclusive  of  his  mar- 
riage with  her  mother,  and  of  her  legitimacy.  Such  declara- 
tions, where  there  are  probable  grounds  of  a  marriage,  are  the 
best  proof  in  a  question  of  pedigree.  Just  such — though  they 
are  within  what  is  termed  hearsay — as  experience  has  shown 
to  be  necessary,  in  cases  of  doubt,  to  establish  conjugal  rela- 
tions and  the  legitimacy  of  children.  Such  declarations, 
unlike  those  which  De  la  Croix  says  Mr.  Clark  made  to  him, 
have  always  been  received  to  establish  the  legitimacy  of  a 
child,  with  or  without  proof  of  marriage ;  and  when  there  is 
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in  a  case  thejpositive  testimony  of  one  witness  to  a  marriage, 
they  are  conclusive  proof  of  legitimacy. 

What  is  urged  against  such  a  conclusion  in  this  case  ? 

The  conduct  of  the  parties  in  not  promulgating  their  mar- 
riage, and  not  occupying  the  same  house  upon  their  return  to 
New  Orleans.  In  connection  with  that  conduct,  the  testi- 
mony of  De  la  Croix,  that  Colonel  and  Mrs.  Davis,  who 
reared  Mrs.  Gaines  at  the  request  of  her  father,  knew  nothing 
of  his  marriage ;  that  the  witnesses,  Mr.  Coxe  and  Mr.  Hu- 
lings,  who  were  for  a  long  time  the  intimates  of  Mr.  Clark, — 
*^Q21  ^^^  former  his  partner  in  business, — swear,  to  the  best 

"^  J  of  their  belief,  *that  he  never  married.  And  the  subse- 
quent connection  with  Gardette,  without  a  dissolution  of  the 
marriage  with  Mr.  Clark. 

The  first  is  a  good  objection,  until  it  has  been  reasonably 
accounted  for.  We  do  not  mean  so  accounted  for  as  to  make 
it  proper,  but  enough  so  to  separate  such  conduct  from  the 
suspicion  of  an  illicit  connection. 

Madame  Despau  declares,  when  the  marriage  was  contracted 
in  Philadelphia,  and  afterwards  upon  their  arrival  in  New 
Orleans,  that  Clark  said  the  marriage  could  not  be  disclosed  on 
account  of  Zuline's  previous  marriage  with  De  Grange ;  that 
legal  proof  must  be  obtained  of  the  previous  marriage  of  De 
Grange,  and  that  an  action  would  have  to  be  brought  by  Zu- 
line  '^against  his  name.'*  This  is  substantially  confirmed  by 
Madame  Caillaret,  in  her  statement  of  the  proposals  for  a  mar- 
riage by  Mr.  Clark,  and  it  having  been  deferred  for  the  reason 
given  by  Madame  Despau  for  its  concealment.  It  is  confirmed 
by  what  other  witnesses  say,  as  well  as  Madame  Despau,  of 
the  arrest  and  imprisonment  of  De  Grange  for  bigamy,  to 
which  they  all  swear  as  within  their  own  knowledge,  and  by 
the  subsequent  proceedings  in  the  City  Court  against  De 
Grange.  (Record,  206.)  Connect  the  preceding  with  the 
mode  of  proceeding  in  Louisiana  to  impeach  a  marriage  witii 
one  unable  to  contract  marriage,  its  existing  application  to  De 
Grange,  and  what  might  then  have  been  its  application  to  Mrs. 
Clark  if  her  marriage  in  Philadelphia  had  been  disclosed  before 
a  sentence  of  the  nullity  of  her  marriage  with  De  Grange  had 
been  obtained,  and  we  shall  have  facts  from  which  motives  for 
concealment  of  it  may  be  inferred  diverse  from  and  stronger 
than  the  usual  suspicion  of  its  having  been  caused  by  an  illicit 
intercourse.  It  was  not  necessary  to  the  validity  of  the  mar- 
riage in  Philadelphia,  that  a  sentence  of  dissolution  should 
have  been  first  pronounced  in  Louisiana  against  De  Grange. 
By  the  law  of  the  latter,  as  well  as  by  the  law  of  Pennsylvaniai 
the  marriage  with  De  Grange  was  void  from  the  beginning.  A 
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void  marriage  imposes  no  legal  restraint  upon  the  party  imposed 
upon  from  contracting  another,  though  prudence  and  delicacy 
do,  until  the  fact  is  so  generally  known  as  not  to  be  a  matter 
of  doubt,  or  until  it  has  been  impeached  in  a  judicial  proceed- 
ing, wherever  that  may  be  done.  Mr.  Clark  probably  knew 
what  we  have  just  stated  concerning  the  validity  of  his  mar- 
riage ;  but  from  his  pride  and  temper,  as  his  character  has 
been  disclosed  in  this  record,  was  it  not  probable,  not  to  say 
natural,  that  such  a  man,  anticipating  his  return  to  Louisiana, 
would  resort  to  the  course  which  was  puraued,  to  keep  his 
feelings  from  being  wounded,  until  a  judicial  sentence  r«cqo 
had  restored  *his  wife  to  the  unequivocal  condition  ^ 
enjoyed  by  her  before  the  imposition  of  De  Grange?  We 
speak  of  the  fact,  and  not  of  its  propriety.  The  latter  has 
not  our  approbation,  but  we  recognize  what  all  of  us  know  to 
be  true,  that  concealment  is  as  frequently  the  refuge  of  error 
iis  it  is  of  crime,  and  that  men  of  the  world  shun  more  than 
any  thing  else  the  exposure  of  their  follies,  more  especially 
such  as  the  world  may  think  to  be  so,  and  bearing  upon  the 
honor  of  the  most  delicate  relation  which  a  man  can  form  in  life. 
It  is  net  a  fiction,  that  men  have  been  situated  as  Mr.  Clark 
was,  who  have  died  without  disclosing,  as  he  did,  even  in 
behalf  of  their  unoffending  children,  such  a  relation,  and  that 
women  have  been  found  to  bear  it.  Such  reflections  would 
have  no  weight  with  us,  unconnected  with  the  proof  that 
there  is  in  this  case  of  the  marriage.  But  we  think,  with 
such  proof,  that  they  are  appropriate  to  repel  any  presumption 
of  illegitimacy  in  this  instance,  arising  from  the  concealment 
of  the  marriage,  or  from  the  parties  to  it  not  having  occupied 
the  same  house.  The  events  which  followed  embittered  the 
rest  of  this  father's  life,  and  until  now,  have  deprived  his 
child  of  that  legitimate  standing  which  he  was  most  anxious 
to  give  her,  and  which  seems  to  have  pressed  most  heavily 
upon  him  at  the  hour  of  his  death.  Bois  Fontaine  says,  in 
reply  to  the  third  cross-interrogatory, — "  He  spoke  of  her 
mother  with  great  respect,  and  frequently  told  me,  after  her 
marriage  with  Gardette,  that  he  would  have  made  his  marriage 
with  her  public  if  that  barrier  had  not  been  made,  and  fre- 
quently lamented  to  me  that  it  had  been  made ;  but  that  she 
was  blameless.  He  said  he  would  never  give  Myra  a  step- 
mother. When,  in  1813,  he  communicated  to  me  that  he  was 
making  his  last  will,  he  showed  great  sensibility  as  to  her 
being  declared  legitimate  in  it.  While  I  was  with  him  in  his 
death-sickness,  and  even  at  the  moment  he  expired,  he  was  iu 
perfect  possession  of  his  senses,  and  no  parent  could  hav« 
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manifested  greater  affection  than  he  did  for  her.    Nearly  his 
last  words  were  about  her,"  &c. 

Time  with  him  was  near  its  end,  and  the  truth  was  told. 

De  la  Croix's  testimony,  in  the  particular  in  which  it  is 
relied  upon,  differs  from  that  of  all  the  other  witnesses,  who 
have  deposed  to  what  Mr.  Clark  said  to  them,  repeatedly,  of 
the  legitimacy  of  his  child. 

We  regard  it  the  less,  for  notwithstanding  his  intimacy  with 
Mr.  Clark,  and  the  confidence  which  he  had  in  De  la  Croix's 
suitableness  to  be  the  guardian  of  Myra,  he  says  Mr.  Clark 
never  spoke  to  him  about  her,  except  on  the  occasion  when 
lie  was  asked  to  become  his  executor  and  her  tutor.  Record, 
*'iQ41  ^^^'  ^^^'  'This  declaration  to  De  la  Croix,  supposing 
J  it  to  *have  been  made  in  connection  with  the  occasion 
when  he  says  that  it  was  made  by  Mr.  Clark,  is  the  testimony 
in  the  record  most  relied  upon  to  disprove  the  legitimacy  of 
Mrs.  Gaines.  But  it  cannot  be  allowed  to  exceed  in  weight 
the  testimony  of  several  other  witnesses  who  were  more  inti- 
mate with  Mr.  Clark  than  De  la  Croix  was,  who — ^from  facts 
in  the  cause  independently  of  any  declarations  of  theirs — 
seem  to  have  had  more  of  his  confidence,  and  to  whom  Mr. 
Clark  spoke  very  differently  of  the  same  fact.  A  single  de- 
claration, directly  the  reverse  of  many  to  the  same  fact,  may 
be  made  in  such  a  manner,  by  the  same  person,  as  to  disable 
us  from  coming  to  a  conclusion  coincident  with  that  which 
the  many  assert.  But  if  the  latter  are  associated  with  other 
proofs  bearing  upon  the  point  derived  from  other  persons, 
stronger  than  any  proofs  which  can  be  connected  with  the 
contradiction  of  them,  we  have  a  rule  to  guide  us  in  our  esti- 
mate of  both,  making  the  many  prevail  over  the  one,  though 
it  might,  independently  of  all  other  proof  connected  with 
either,  bring  us  to  an  opposite  conclusion.  The  testimony  of 
De  la  Croix  cannot  stand  the  test  of  this  rule.  Setting  aside 
all  that  the  other  witnesses  say  contrary  to  it,  there  is  the 
oath  of  one  witness  who  swears  to  the  marriage,  which  raises 
an  intendment  of  legitimacy  in  the  offspring  conclusive  until 
it  has  been  disproved.  Against  such  a  rule,  suspicions  or 
doubts  not  resting  upon  proofs  as  strong  as  the  proofs  of  the 
marriage,  must  not  be  indulged.  But  for  a  brief  illustration 
of  the  rule,  let  us  take  the  case.  De  la  Croix  says  Mr.  Clark 
told  him,  upon  the  only  occasion  he  ever  spoke  to  him  of 
Myra,  that  she  was  his  natural  child.  Madame  Despau  sayi< 
she  was  present  at  the  marriage  of  Mr.  Clark  to  the  mother 
of  Myra.  Bois  Fontaine  says  Mr.  Clark  said  to  him,  speak- 
ing of  the  mother  of  Mi's.  Gaines,  that  he  would  have  made 
his  marriage  with  her  public,  but  for  her  subsequent  oonuea 
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tion  with  Gardette.  Now  where  is  the  weight  of  proof?  Does 
De  la  Croix's  testimony  exceed  that  of  the  witness  who  swears 
to  the  marriage,  and  also  Clark's  declaration  to  Bois  Fontaine 
admitting  it?  The  contrary  declarations  may  neutralize  each 
other,  in  this  aspect  of  the  case,  without  lessening  the  positive. 

In  such  a  case,  we  have  not  a  choice  of  conclusions,  but 
roust  take  that  which  the  positive  proves. 

Hitherto,  the  testimony  of  De  la  Croix  has  been  treated  as 
if  it  was  altogether  unexceptionable.  It  is  not  so.  There  is 
in  it  that  cold  hardness  of  a  man  of  the  world,  unmindful  of 
the  relations  of  former  friendship  whilst  professing  to  regard 
them,  but  little  in  unison  with  kindness,  and  not  at  all  so  with 
the  seriousness  of  exact  truth.  Such  men  will  not  (-♦cqc 
swear  to  *what  is  false,  but  they  may  speak  what  is  ^ 
not  true,  by  an  indifiFerence  to  exactness  in  what  they  do  say. 
De  la  Croix's  testimony  is  twice  in  the  record,  taken  at  dififerent 
times,  and  we  have  it  both  in  French  and  English.  No  injus- 
tice is  done  him  by  translation.  They  are  not  so  contradic- 
tory of  each  other  as  to  justify  of  themselves  any  charge 
against  his  intentional  veracity ;  but  they  differ  in  particulars 
about  Myra,  as  well  as  of  other  persons,  so  as  to  make  it  right 
that  it  should,  as  a  whole,  be  received  with  great  caution. 
Besides,  for  there  must  be  no  disguise  of  the  facts  which 
bring  us  to  our  conclusion  concerning  his  testimony,  there  is 
upon  the  record  a  pecuniary  relation  between  himself  and  the 
estate  of  Daniel  Clark,  which,  unexplained,  does  not  leave  a 
favorable  impression  of  his  impartiality  in  this  affair. 

Again,  suppose  the  fact  of  legitimacy  in  this  case  had  been 
placed  altogether  upon  the  evidence  of  Belle  Chasse  and  De 
la  Croix,  that  of  the  former  would  not  have  been  proof  of  it. 
But  if  Belle  Chasse's  testimony  is  fortified  by  that  of  others, 
speaking  as  strongly  as  he  does  of  Clark's-  declarations  of  his 
daughter's  legitimacy,  it  would  not  be  reasonable  to  discard 
it  for  the  testimony  of  De  la  Croix,  which  is  unsupported 
by  any  other  witness.  Is  the  conclusion  one  less  of  proof, 
because  Colonel  and  Mrs.  Davis,  who  reared  the  child  at  the 
request  of  her  father,  were  ignorant  of  his  marriage?  because 
Mr.  Coxe  and  Mr.  Huliugs,  who  knew  him  well,  say  that 
they  knew  nothing  of  Mr.  Clark's  marriage,  the  two  last 
declaring  so  to  the  best  of  their  belief?  All  of  this  is  ntiga- 
tive  testimony,  implying  ignorance  of  the  fact  of  wnicli  they 
speak,  and  not  knowledge  of  it, — a  fact  susceptible  of  positive 
proof,  or  of  proof  by  facts  from  which  marriage  may  be 
inferred.  The  i^est  of  the  testimony  of  Mr.  Coxe,  Mr.  Hul- 
ings,  and  De  la  Croix,  in  respect  to  tlic  marriage,  is  excluded 
from  our  consideration,  from  not  being  within  the  rules  by 
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which  hearsay  is  admissible  in  cases  of  pedigree.  Neither  of 
them  relate  anything  as  coming  from  the  parents  of  Myra,  or 
the  relations  on  either  side  of  the  marriage.  The  only  point 
in  which  the  testimony  of  Mr.  Coxe  differs  from  that  of  Ma- 
dame Despau  is  in  his  narrative  of  the  arrangement  made  by 
him,  at  the  request  of  Mr.  Clark,  for  the  birth  of  Caroline, 
now  Mrs.  Barnes.  Madame  Despau  says  she  was  the  child  of 
De  Grange ;  Mr.  Coxe,  that  Clark  told  him  that  she  was  his 
child.  These  declarations  are  at  variance  with  each  other  as 
to  the  fact,  but  not  contradictory.  The  fact  may  be  as  one 
or  the  other  witness  has  related  it.  The  diflFerence,  therefore, 
does  not  at  all  discredit  Madame  Despau.  But  the  ignorance 
♦fJQfil  ^^  Colonel  and  Mrs.  Davis  of  the  marriage,  in  connec- 
J  tion  with  the  arrangements  *which  were  made  by  them, 
at  the  request  of  its  father,  for  the  birth  of  the  child,  and  the 
father*s  great  confidence  in  them,  it  is  said,  is  extraordinary 
and  unaccountable.  But  is  it  not  equally  so,  that,  under  such 
circumstances,  he  should  not  have  communicated  to  them 
the  reverse?  The  latter  is  ordinarily  the  usual  confidence 
between  the  parties  upon  such  occasions,  and  when  it  is  not 
made,  an  inquiry  suggests  itself  at  once  why  it  was  not  done. 
Its  not  having  been  done,  though  extraordinary,  proves  noth- 
ing either  one  way  or  the  other ;  the  mind  is  left  to  connect 
other  facts  with  it,  for  the  purpose  of  enabling  us  to  conclude 
what  inference  can  justly  be  made  from  such  an  incident,  so 
much  out  of  the  way  of  the  confidence  between  parties  upon 
such  occasions.  There  are  no  such  facts  in  this  case  to  aid 
such  an  objection.  There  are  facts  independent  of  it,  which 
happened  afterwards,  which  repel  it. 

The  witnesses  speak  of  the  extraordinary  affection  mani- 
fested by  Mr.  Clark  for  this  child, — his  daily  visits,  parental 
and  endearing  fondness, — ^his  costly  presents  and  manifested 
pride  in  her,  as  time  developed  her  mind  and  appearance, — 
and  that  he  always  called  her  Myra  Clark.  All  of  this  is 
not  inconsistent  with  what  men  of  generous  temper  will  and 
should  do  to  repair  as  much  as  they  can,  in  such  cases,  their 
indiscretion  as  to  the  birth  of  a  child.  But  when  a  parent 
does  it,  with  subsequent  declarations,  made  over  and  over 
again,  to  several  persons,  of  a  child's  legitimacy,  they  may  well 
be  united  with  the  latter  to  remove  the  objection,  that  Mr. 
Clark  had  not  mentioned  his  marriage  to  Colonel  and  Mrs. 
Davis.  Besides,  let  it  be  remembered  that  the  evidence  shows, 
up  to  that  time,  he  had  mentioned  his  marriage  to  no  one 
Madame  Despau,  his  wife,  and  himself  only  knew  the  secret, 
and  his  influence  over  ^em  made  it  his  own,  until  they  could 
Bpeak  free  from  the  apprehensions  excited  in  them  by  his  dec- 
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laration,  that  the  marriage  was  not  to  be  disclosed  until  the 
marriage  with  De  Grange  had  been  judicially  annulled.  He 
was  a  man  of  no  ordinary  character  or  influence  upon  those 
who  were  about  him.  His  natural  fitness  to  control  became 
habitual,  as  his  wealth  and  standing  increased,  and  it  was 
exercised  and  involuntarily  yielded  to  by  all  who  associated 
or  who  were  in  business  with  him.  He  was  a  man  of  high 
qualities,  but  of  no  rigor  of  virtue  or  self-control ; — energetic, 
enterprising,  courageous,  affectionate,  and  generous,  but  with 
a  pride  which  had  yielded  to  no  mortification  until  his  affec- 
tion subdued  it  to  a  sense  of  justice  in  behalf  of  his  child.  As 
to  Mrs.  Clark's  subsequent  connection  with  Gardette  whilst 
she  was  the  wife  of  Mr.  Clark,  considering  it  alone  or  r^cq^ 
with  those  reasons  which  *have  been  urged  against  the  ^ 
fact  of  that  marriage,  our  conclusion  is,  that,  inexcusable  as 
her  conduct  was,  there  is  not  enough  to  make  the  fact  of  the 
marriage  with  Mr.  Clark  doubtful.  Discarding  from  our  con- 
sideration altogether  the  irritation  and  impositions  to  which 
this  female  had  been  subjected  from  her  girlhood,  and  her 
well-founded  fears  of  the  fidelity  of  Mr.  Clark,  and  admitting 
she  was  very  deficient  in  her  apprehension  of  the  sacredness 
of  marriage,  however  much  it  may  expose  her  virtue  and  her 
affection  for  her  lawful  husband  to  conclusions  against  both, 
we  do  not  deem  it  to  be  a  fact  strong  enough  to  set  aside  the 
testimony  of  one  witness  who  swears  positively  to  her  mar- 
riage with  Mr.  Clark,  and  all  the  corroborating  proof  of  that 
fact  in  the  case.  It  will  raise  a  suspicion  against  the  marriage, 
in  this  most  curious  and  original  chapter  of  domestic  life,  not 
easily  removed  from  the  minds  of  those  who  indulge  it.  But 
we  cannot  permit  it  to  prevail  over  the  legitimacy  of  her 
child,  established,  as  we  think  ourselves  obliged  to  say  it  has 
been,  in  conformity  with  those  rules  of  evidence  which  long 
experience  and  the  wisdom  of  those  who  have  gone  before  us 
in  courts  of  equity  have  deemed  the  best  to  ascertain,  in  cases 
of  doubt,  the  affinity  and  blood-relationship  of  social  life. 

But  it  is  still  said,  admitting  the  marriage  with  Clark  to  have 
taken  place  in  Philadelphia,  that  Mi's.  Gaines  cannot  inherit 
from  her  father,  his  marriage  with  her  mother  being  void,  on 
account  of  her  previous  marriage  with  De  Grange. 

This  will  depend  upon  the  marriage  with  De  Grange  having 
been  a  valid  marriage.  Or  upon  its  being  void  for  one  of 
those  causes  which  disable  persons  from  contracting  marriage. 
The  burden  of  proof  in  such  a  case  is  not  upon  the  party 
asserting  the  validity  of  the  second  marriage,  but  on  the  other, 
who  asserts  its  invalidity  on  account  of  the  validity  of  the 
first.     Both  are  affirmative  declarations.    Hi  incumbit  probatio 
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Sti  dicity  non  qui  negat.     The  argument  is,  the  marriage  with 
e  Grange  stands  in  the  way  of  any  right  of  Mrs.  Graines  to 
inherit  from  her  father,  until  the  record  of  the  conviction  of 
De  Grange  for  bigamy  has  been  produced.    We  do  not  under- 
stand the  law  to  be  so.     A  bigamist  may  be  proved  so,  in  a 
civil  suit,  by  any  of  those  facts  from  which  ma^'riage  may  be 
inferred.     Reputation  of  marriage  is  not  enough,  but  facts 
from  which  it  may  be  inferred  are  so.     In  a  prosecution  for 
the  offence,  there  must  be  proof  of  an  actual  marriage.     The 
confession  of  the  bigamist  will  be  sufficient  in  a  civil  suit,  when 
made  under  circumstances  which  imply  no  objection  to  it  as  a 
confession.    De  Grange  did  make  such  a  confession.    Madame 
*5981  ^^'^g^^rel  says,  in  answer  to  the  seventh  interrogatory 
'  put  to  her, — "  My  *husband  and  myself  were  very  inti- 
mate with  De  Grange,  and  wheu  we  reproached  him  for  his 
baseness  in  imposing  upon  Zuline,  he  endeavored  to  excuse 
himself  by  saying,  that,  at  the  time  of  his  marrying  her,  he 
had  abandoned  his  lawful  wife,  and  never  intended  to  see  her 
again."  Record,  212.  And  her  answer  to  the  cross-interrogatory 
is, — "  I  am  not  related  to  nor  connected  with  the  defendants, 
nor  with  either  of  them,  nor  with  the  mother  of  the  said  Myra, 
nor  am  I  interested  at  all  in  this  suit.    It  was  in  New  Orleans 
where  I  obtained  my  information.     It  will  be  seen  b}'  my  an- 
swei's  how  I  knew  the  facts.     I  was  well  acquainted  with  De 
Grange  and  the  said  Zuline,  and  I  knew  the  lawful  wife  of 
the  said  De  Grange,  whom  he  had  married  previous  to  his 
imposing  himself  in  marriage  upon  Zuline."     The  credit  of 
this  witness  is  unassailed.     Here,  then,  is  proof  enough  of  a 
subsisting  marriage  between  De  Grange  and  another  female, 
when  he  married  Mrs.  Gaines's  mother,  to  invalidate  the  latter. 
But  suppose  Madam  Benguerel  had  not  given  such  testi- 
mony, or  that  her  credit  had  been  successfully  assailed ;  what 
would  then  be  the  state  of  the  objection  ?    Just  this :  as  all  the 
otbor  witnesses  who  speak  of  the  prosecution  of  De  Grange 
for  bigamy  speak  of  his  conviction  only  as  heai-say  or  common 
report,  the  defendant  cannot  call  upon  the  plaintiff  for  record 
proof  of  it,  without  placing  himself  in  the  inconsistent  attitude 
of  rejecting  the  hearsay  to  be  proof  of  its  existence,  but  giving 
to  him  the  right  to  call  for  its  production.     The  testimony  of 
Madame  Benguerel  was  introduced  by  the  plaintiffs  without 
any  obligation  upon  them  to  have  done  so.     It  establishes  the 
fact  of  De  Grange's  previous  marriage,  for  all  the  purposes  of 
this  controversy.    The  denial,  in  the  answer  of  the  defendant, 
that  Mr.  Clark  was  ever  married,  is  the  assertion  of  a  fact,  of 
which  the  defendant  cannot,  in  the  nature  of  things,  have 
positive  knowledge,  and  is  therefore  no  more  than  a  declarar 
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tion  of  his  belief.  One  witness,  therefore,  overrules  the  denial. 
But  there  is  no  force  in  this  objection  for  another  reason. 
When,  in  the  progress  of  a  suit  in  equity,  a  question  of  pedi- 
gree arises,  and  there  is  proof  enough,  in  the  opinion  of  the 
court,  to  establish  the  marriage  of  the  ancestor,  the  presump- 
tion of  law  is,  that  a  child  of  the  marriage  is  legitimate,  and 
it  will  be  incumbent  upon  him  who  denies  it  to  disprove  it, 
though  in  doing  so  he  may  have  to  prove  a  negative. 

Further  upon  this  point,  the  record  of  De  Grange's  convic- 
tion cannot  be  called  for,  as  there  is  proof  that  it  could  not  be 
found  in  the  proper  office  in  New  Orleans,  where  it  should  be. 
The  complainants  do  not  rely  upon  such  proof  to  establish  the 
fact  that  De  Grange  was  a  married  man  when  he  mar-  r«cQQ 
ried  Zuline.  *His  declaration  to  Madame  Benguerel,  ^ 
associated  with  other  facts,  sufficiently  proves  it. 

Before  leaving  this  point,  however,  we  will  make  a  single 
remark  upon  what  was  said  in  the  argument,  that,  if  the  record 
of  De  Grange's  conviction  had  been  produced,  it  would  not 
have  been  competent  testimony,  from  its  being  res  inter  cdios 

The  general  rule  cei'tainly  is,  that  a  person  cannot  be  affected 
much  less  concluded,  by  any  evidence,  decree,  or  judgment,  to 
which  he  was  not  actually,  or  in  consideration  of  law,  privy. 
But  the  general  rule  has  been  departed  from  so  far  as  that 
wherever  reputation  would  be  admissible  evidence,  there  a 
verdict  between  strangers,  in  a  former  action,  is  evidence  also ; 
such  as  in  cases  of  manorial  rights,  public  rights  of  way,  im- 
memorial custom,  disputed  boundary,  and  pedigrees.  DuchesB 
of  Kingston's  case^  11  How.  St.  Tr.,  261 ;  Davies,  Demand., 
Lowndes,  Tenant,  7  Scott,  N.  R.,  141 ;  Doe  d.  Bacon  v.  Bryd- 
ges^  Id.,  383 ;  Bead  v.  Jackson^  per  Lawrence,  J.,  1  East.,  355 ; 
Brisco  V.  Lomax^  8  Ad.  &  E.,  198 ;  Evans  v.  Bees^  10  Id.,  161 ; 
Biddulph  v.  Ather^  2  Welsh.,  23 ;  Tooker  v.  Duke  of  Beauford^  1 
Burr.,  146,  us  to  manorial  rights ;  Briseo  v.  Lomax^  8  Ad.  & 
E.,  198,  as  to  disputed  boundary ;  Lai/bourn  v.  Crisp,  4  Mees. 
&  W.,  320,  as  to  questions  of  immemorial  custom  ;  Travers  v. 
Challoner,  Gwill,  1237,  as  to  disputed  modus  and  pedigree ; 
Carr  v.  Heaton^  Gwill,  1261.  In  Neal  ^  Duke  of  Athol  v. 
Wilding,  Str.,  1157,  the  court  rejected  a  special  verdict  in  a 
former  suit,  the  defendants  not  having  been  parties  to  that 
suit,  which  was  offered  to  prove  three  of  the  descents  which 
were  necessary  to  make  out  the  Duke's  pedigree.  Mr.  Justice 
Wright  differed  from  the  majority  of  the  judges  on  that  occa- 
sion, and  in  Buller's  N.  P.,  4th  ed.,  p.  233,  it  is  said  that  the 
opinion  of  that  learned  judge  was  generally  approved,  though 
the  determination  by  the  rest  of  the  court  was  contrary.    And 
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the  point  has  been  since  repeatedly  ruled  in  conformity  with 
the  opinion  of  Mr.  Justice  Wright. 

But  it  may  be  said  that  the  real  fact  was  not  what  our  con- 
clusion is  upon  this  point.  Let  it  be  remembered  by  those 
who  may  say  so,  that  possibilities  are  the  enemies  of  truth, 
indicating  more  frequently  than  otherwise  the  unpreparedness 
of  a  mind  to  receive  it,  rather  than  its  uncertainty.  They  have 
no  standing  in  the  law  against  a  violent  presumption,  which 
is  plena  probation  or  full  proof. 

Having  disposed  of  all  the  objections  which  were  urged,  or 

which  can  be  raised  upon  this  record,  against  the  most  iuter- 

*fi001  ^^^^^S  ^^^  essential  fact  in  the  case  of  the  complainants, 

J  we  *proceed  to  give  our  conclusions  upon  the  legal 

points  made  for  the  reversal  of  the  decree  of  the  Circuit  Court. 

They  were,  that  a  suit  at  the  instance  of  a  forced  heir 
cannot  be  maintained  against  a  purchaser,  until  the  donee's 
property  has  been  discussed. 

It  was  said  the  decree  was  not  final. 

That  the  statute  of  limitations  barred  a  recovery. 

And  last,  that  the  decree  directs  the  property  for  which  the 
defendant  is  sued  to  be  conveyed  and  surrendered  to  Mrs. 
Gaines,  instead  of  making  it  liable  as  a  portion  of  Daniel 
Clark's  estate,  out  of  which  the  forced  heir's  ISgitime  is  to  be 
calculated. 

The  first  objection  would  prevail  against  the  decree,  if  Mr. 
Patterson's  was  such  a  purchase.     It  is  not  so. 

The  defendant  is  the  alienee  of  the  purchasers  who  bought 
the  property  at  auction,  in  the  year  1820,  from  the  executors 
of  Mr.  Clark  under  the  will  of  1811.  It  is  admitted  that  the 
property  was  a  part  of  Mr.  Clark's  estate  when  he  died. 

These  sales  were  made  without  any  authority,  judicial  or 
otherwise.  They  were  made  after  the  time  when,  by  the  law 
of  Louisiana,  the  relation  of  the  sellers  as  executors  had 
expired.  Nor  can  it  be  said  they  were  legal  on  account  of 
the  power  of  attorney  given  to  Mr.  Relf  and  Mr.  Chew  by  Mrs. 
Clark,  the  mother  and  universal  legatee  of  the  testator.  She 
could  give  no  power  to  the  executors  to  dispense  with  the  law 
prescribing  the  manner  for  making  the  sale  of  a  succession. 
Her  power  of  attorney  was  not  of  itself,  nor  was  it  treated  by 
the  executors,  to  make  for  her  a  legal  acceptance  of  the  suc- 
cession. It  was  neither  an  express  nor  a  tacit  acceptance  of 
the  succession,  casting  upon  her  the  responsibilities  resulting 
to  a  donee  of  a  succession  by  its  acceptance.  It  might  have 
been  used  as  an  act  done  by  her  from  which  her  intention  to 
accept  the  succession  might  have  been  inferred,  which  would 
have  been  a  legal  acceptance.  But  it  was  not  so  treated. 
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Until  the  acceptance  was  made  as  the  law  required  it  to  be, 
every  act  performed  under  it  by  the  attorneys  was  void. 

The  power  was  also  given  when  the  possession  of  the 
estate  was  lawfully  in  the  executors,  for  the  purpose  of  ena- 
bling them  to  discharge  their  functions  according  to  law.  It 
could  not  invest  them  with  any  power,  either  when  their  con- 
nection with  the  estate  as  executors  existed,  or  afterwards,  to 
sell  any  part  of  it  in  a  way  not  permitted  by  the  law. 

One  of  the  executors,  Mr.  Relf,  received  letters  testamentary 
on  the  27th  August,  1818.  The  other,  Mr.  Chew,  on  the  2l8t 
January,  1814.  Without  delay,  on  the  same  day  that  he 
received  letters,  Mr.  Relf  applied  for  leave  to  sell  the  r*oM 
movable  *and  immovable  property  of  his  testator.  It  "■ 
was  granted.  For  reasons  stated  in  a  subsequent  application, 
he  applied  for  an  extension  of  the  order  as  to  the  time  for 
making  a  sale.  It  was  allowed,  without  any  alteration  of  the 
time  for  advertising  the  property  he  wished  to  sell,  as  fixed  in 
the  first  order.  The  movable  effects  were  to  be  adverti^d  ten 
days.  The  slaves  and  other  immovable  effects  thirty  days. 
The  defendant  depends  upon  these  orders  for  the  regularity 
of  the  sales  and  the  validity  of  the  purchase  made  by  his 
alienor,  Correjollas,  the  original  purchaser.  The  sale  of  the 
property  bought  by  Correjollas  was  made  in  1820.  The  time 
for  making  the  sales,  according  to  the  order  of  the  court,  had 
passed  more  than  six  years.  The  time  within  which  the  exec- 
utors could  act  as  such  by  the  law  of  Louisiana  had  expired. 
They  had  neither  legal  nor  delegated  authority  from  the  donee 
of  the  estate,  recognized  as  such  by  the  law  of  Louisiana,  to 
make  the  sale.  It  was  a  sale  without  judicial  order, — a  sale 
in  disregard  of,  and  in  violation  of,  the  law, — one  which  the 
law  of  Louisiana  makes  absolutely  void.  If  considered  as 
having  been  made  under  the  orders  for  sale  given  by  the  court, 
it  is  also  absolutely  void.  It  is  necessary  to  show,  in  all  cases 
of  forced  sales,  meaning  such  as  are  done  by  judicial  order, — 
particularly  of  the  property  of  a  succession,  or  estate  of  a 
deceased  person, — that  all  the  formalities  of  the  law  have 
been  strictly  complied  with,  or  the  sale  will  be  annulled. 
Delogny  v.  Smithy  3  La.,  421 ;  Donaldson,  v.  ffvll^  7  Mart. 
(La.),  N.  S.,  118;  Marsfield  v.  Comeaux,  Id.,  186;  8  Id.,  246; 
4  La.,  204 ;  11  Mart.  (La.),  610,  675 ;  2  La.,  328. 

Under  these  decisions,  and  the  view  which  we  have  taken 
of  this  point  of  the  case,  the  fact  of  notice  by  the  purchasers, 
and  by  the  defendant  from  them,  of  the  illegal  and  fraudulent 
sale,  cannot  be  denied.  Tiie  defendant  knew,  from  the  titles 
which  he  received  from  the  purchaser,  Correjollas,  and  from 
that  bought  by  him  from  the  other  alienee  of  Correjollas,  that 
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the  sales  had  been  made  by  Mr.  Relf  and  Mr.  Chew  in  a 
representative  character,  and  it  was  his  duty  to  inquire  if 
they  legally  filled  it.  Not  having  done  so,  he  has  bought  in 
his  own  wrong,  and  the  title  by  which  he  claims  the  property 
must  be  annulled.  We  have  confined  our  remarks  strictly  to 
the  objection,  that  these  sales  were  made  by  the  donee,  or 
universal  heir  of  the  will,  without  adducing  other  causes 
found  in  the  proceedings  of  the  executoi*s,  of  which  this 
record  is  but  too  fruitful,  to  show  that  the  objection  has  no 
foundation  in  fact. 

Of  the  statute  of  limitations  we  will  only  say,  that  the 
*8021  ^^^^^  ^"  force  at  the  time  the  suit  is  brought  determ- 
J  ines  the  *right  of  the  party  to  sue  for  a  claim,  and  that 
the  time  under  that  in  force  when  this  suit  was  commenced 
had  not  expired.  We  ought,  though,  to  say,  to  prevent  future 
misapprehension,  that  it  is  not  regularly  in  the  pleading  of 
this  cause. 

It  is  also  said  that  the  decree  of  the  Circuit  Court  is  not 
final,  in  the  sense  contemplated  by  the  law,  to  give  to  this 
court  appellate  jurisdiction.  Indeed,  we  do  ^ot  see  how  a 
decree  could  be  more  so.  Nothing  is  left  open  between  the 
parties ;  it  embraces  the  pleadings  as  well  as  the  proofs  in  the 
cause,  and  directs  the  property  held  by  the  defendant,  as  it  is 
set  forth  in  the  pleadings,  to  be  conveyed  and  surrendered  to 
Mrs.  Gaines.  And  it  is  only  because  the  decree  is  subject  to 
the  objection,  that  the  legitime  of  Mrs.  Gaines  in  her  father's 
estate  is  to  be  calculated  out  of  the  whole  of  it,  so  as  to  ascer- 
tain and  preserve  distinct  from  the  controversy  the  disposable 
quantum  to  which  the  donee  is  entitled  under  the  will  of  1811^ 
that  we  shall  direct  it  to  be  reversed. 

Mrs.  Gaines,  as  the  forced  heir  of  her  father,  is  entitled  to 
such  a  portion  of  his  estate  as  he  could  not  deprive  her  of, 
either  by  donations  inter  vivos  or  mortis  causa.  The  will  of 
1811  is  not  null  on  account  of  its  being  a  donation  exceeding 
the  quantum  which  the  father  could  legally  dispose  of,  but  is 
only  reducible  to  that  quantum. 

To  determine  the  reduction  to  which  the  donation  in  the 
will  of  1811  is  liable,  the  29th  article  of  title  2d  of  dona- 
tions inter  vivos  and  mortis  cav-sa^  ch.  3,  §  2,  of  the  code  of 
1808,  gives  the  rule.  The  disposable  quantum  in  this  instance 
would  be  one  fifth  of  the  aggregate  of  the  property  of  the 
decedent  in  Louisiana ;  the  legitime  four  fifths.  Code  of  1808, 
212,  tit.  22. 

We  shall  direct  the  decree  of  the  court  below  to  be  reversed, 
and  adjudge  that  a  decree  shall  be  made  in  the  said  court,  in 
this  suit,  declaring  that  a  lawful  marriage  was  contmcted  in 
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Philadelphia,  Pennsylvania,  between  Daniel  Clark  and  Zuline 
Carriere,  and  that  Myra  Clark,  now  Myra  Gaines,  is  the  lawful 
and  only  child  of  that  marriage.  That  the  said  Myra  is  the 
forced  heir  of  her  father,  and  is  entitled  to  four  fifths  of  his 
estate,  after  the  excessive  donation  in  the  will  of  1811  is 
reduced  to  the  disposable  qiuintum  which  the  father  could 
legally  give  to  others.^ 

That  the  property  described  in  the  answer  of  the  defendant, 
Mr.  Patterson,  is  a  part  of  the  estate  of  Daniel  Clark  at  the 
time  of  his  death,  that  it  was  illegally  sold  by  those  who 
had  no  right  or  authority  to  make  a  sale  of  it,  that  the  titles 
given  by  them  to  the  purchaser  and  by  the  purchaser  to  the 
defendant,  Mr.  Patteraon,  including  those  given  by  the  rmaoo 
buyer  *from  the  first  purchaser  to  Mr.  Patterson,  are  '- 
null  and  void,  and  that  the  same  is  liable,  as  a  part  of  the 
estate  of  Daniel  Clark,  to  the  ISgitime  of  the  forced  heir,  and 
that  the  defendant,  Charles  Pattei'sou,  shall  surrender  the 
same  as  shall  be  directed  among  other  things  to  be  done  in 
the  premises,  as  will  appear  in  the  decree  and  mandate  of  this 
court  to  the  Circuit  Court  in  Louisiana. 

Order. 

This  appeal  having  been  heard  by  this  court,  upon  the 
transcript  of  the  record  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  and  upon  the 
arguments  of  counsel,  as  well  for  the  appellant  as  for  the 
appellees,  this  court,  upon  consideration  of  the  premises,  doth 
now  here  adjudge,  order,  and  decree,  that  the  decree  of  the 
said  Circuit  Court  be  and  the  same  is  hereby  reversed,  with 
costs,  and  that  such  other  decree  in  the  premises  be  passed  as 
is  hereinafter  ordered  and  decreed. 

And  this  Court,  thereupon  proceeding  to  pass  such  decree 
in  this  cause  as  the  said  Circuit  Court  ought  to  have  passed, 
doth  now  here  adjudge,  order,  and  decree,  that  it  be  adjudged 
and  declared,  and  is  hereby  adjudged  and  declared,  upon  the 
evidence  in  this  cause,  that  a  lawful  marriage  was  contracted 
and  solemnized  at  Philadelphia,  in  the  state  of  Pennsylvania, 
between  the  same  Daniel  Clark,  in  the  bill  and  proceedings 
mentioned,  and  the  same  Zuline  or  Zuliene  Carriere,  in  the 
bill  and  proceedings  mentioned ;  and  that  Myra  Clark,  now 
Myra  Clark  Gaines,  and  one  of  the  complainants  in  this 
cause,  is  the  lawful  and  only  issue  of  the  said  marriage,  and 
was  at  the  death  of  her  said  father,  Daniel  Clark,  his  onl} 

i  CiTKii.    QainM  v.  Hennen.  24  How.,  572;  but  seo  id..  628. 
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legitimate  child  and  heir  at  law,  and  as  such  was  exclusively 
invested  with  the  character  of  his  forced  heir,  and  entitled  to 
all  the  rights  of  such  forced  heir. 

And  this  court  doth  further  adjudge,  order,  and  decree,  that 
all  the  property  described  and  claimed  by  the  defendant  Pat- 
terson in  his  answer  and  supplemental  answer,  and  in  the 
exhibits  thereto  annexed,  is  part  and  parcel  of  the  property 
composing  the  succession  of  said  Daniel  Clark;  that  the 
defendants  Richard  Relf  and  Beverly  Chew,  at  the  time  and 
times  when,  under  the  pretended  authority  of  the  testamentary 
executors  of  the  said  Daniel  Clark,  and  the  attorneys  in  fact 
of  the  said  Mary  Clark  in  the  will  and  proceedings  mentioned, 
they  caused  the  property  so  described  and  claimed  by  the 
defendant  Patterson  to  be  set  up  and  sold  at  public  auction^ 
in  December,  1820,  and  when  they  executed  their  act  of 
*fi041  ®**^®'  dated  on  the  18th  February,  1821,  to  Gabriel  Cor- 
J  rejollas*  for  the  two  lots  therein  described,  (which  two 
lots  constitute  the  same  property  described  and  claimed  by 
the  defendant  Patterson  as  aforesaid,)  had  no  legal  right  or 
authority  whatever  so  to  sell  and  dispose  of  the  same,  or  in  any 
manner  to  alienate  the  same ;  that  the  said  sale  at  auction  and 
the  said  act  of  sale  to  CorrejoUas  in  confirmation  of  the  pre- 
vious sale  at  auction,  were  wholly  unauthorized  and  illegal, 
and  are  utterly  null  and  void ;  and  that  the  defendant  Pat- 
terson, at  the  time  and  times  when  he  purchased  the  property 
so  described  and  claimed  by  him  as  aforesaid,  (part  from  the 
said  CorrejoUas,  the  vendee  of  the  defendants  Relf  and  Chew, 
and  the  residue  from  Etienue  Meuuier,  the  vendee  of  said 
CorrejoUas,  himself  the  vendee  of  the  same  defendants),  was 
bound  to  take  notice  of  the  circumstances  which  rendered  the 
actings  and  doings  of  the  •said  defendants  in  the  premises 
illegal,  null,  and  void ;  and  that  he  ought  to  be  deemed  and 
held,  and  hereby  is  deemed  and  held,  to  have  purchased  the 
property  in  question  with  full  notice  that  the  said  sale  at  auc- 
tion under  the  pretended  authority  of  the  said  defendants  and 
their  said  act  of  sale  to  CorrejoUas  were  illegal,  null,  and 
void,  and  in  fraud  of  the  rights  of  the  person  or  persons 
ei]titled  to  the  succession  of  the  said  Daniel  Clark. 

And  the  said  court  doth  further  adjudge,  order,  and  decree, 
that  all  the  property  claimed  and  held  by  the  defendant  Pat- 
terson as  aforesaid  now  remains,  unaliened  and  undisposed 
of,  as  part  and  parcel  of  the  succession  of  the  said  Daniel 
Clark,  notwithstanding  such  sales  at  auction  and  act  of  sale 
in  the  pretended  right  or  under  the  pretended  authority  of 
the  defendants  Relf  and  Chew. 

And  the  court  doth  further  adjudge,  order,  and  decree,  that 
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the  complainant,  Myra  Clark  Gaines,  is  justly  and  lawfully 
entitled,  as  the  only  forced  heir  of  said  Daniel  Clark,  to  her 
legitimate  portion  of  four  fifths  of  the  said  succession,  and  to 
have  four  fifths  of  the  property  so  claimed  and  held  by  the 
defendant  Patterson,  as  aforesaid,  duly  partitioned,  appor- 
tioned, and  delivered  or  paid  over  to  her,  together  with  four 
fifths  of  the  yearly  rents  and  profits  accruing  from  the  same, 
since  the  same  came  into  the  said  defendant's  possession  ;  and 
for  which  the  said  defendant  is  hereby  adjudged,  ordered,  and 
decreed  to  account  to  the  said  complainant. 

And  the  court  doth  now  here  remand  this  cause  to  the  said 
Circuit  Court  for  such  further  proceedings  as  may  be  proper 
and  necessary  to  carrj'  into  effect  the  following  directions; 
that  is  to  say, — 

1.  To  cause  the  said  defendant  Patterson  forthwith  to  sur- 
render all  the  property  so  claimed  and  held  by  him  as  r^arxc 
aforesaid  *into  the  hands  of  suph  curator,  commissioner,  ^ 

or  trustee  as  the  said  court  may  appoint  for  the  purpose ; 
whose  duty  it  shall  be,  under  the  directions  of  the  court,  to 
manage  the  said  property  to  the  best  advantage,  till  the  whole 
matter  and  apportionment  of  the  said  two  portions  (being  the 
said  four  fifths  and  one  fifth)  of  the  said  property  shall  have 
been  completed  and  finally  liquidated,  as  a  part  of  the  succes- 
sion of  the  said  Daniel  Clark,  and  in  the  meantime  to  collect 
and  receive  all  the  rents,  issues,  and  profits  of  the  same,  and 
to  account  and  bring  the  same  into  court,  to  be  there  appor- 
tioned and  paid  over,  or  in  part  retained  for  further  directions. 

2.  To  cause  four  fifths  of  the  property  so  claimed  and  held 
by  the  defendant  Patterson  as  aforesaid  to  be  duly  partitioned, 
appropriated,  and  delivered  or  paid  over  to  the  said  complain- 
ant ;  and  to  retain  the  residue  subject  to  further  directions  for 
the  appropriation  of  the  same ;  which  either  party  shall  be  at 
liberty  to  move  for;  and  if  the  same  be  proved  and  found 
indivisible  by  its  nature,  or  cannot  be  conveniently  divided, 
to  cause  it  to  be  sold  by  public  auction,  after  the  time  of  notice 
and  advertisements,  and  as  near  as  may  be  in  the  manner  pre- 
scribed by  law  in  the  judicial  sale  of  the  property  of  succes- 
sions ;  and,  in  case  of  such  sale  by  auction,  to  apportion  and 
pay  over  four  fifths  of  the  net  proceeds  of  such  sale  to  the 
said  complainant,  and  to  retain  the  residue  subject  to  further 
directions,  as  aforesaid. 

3.  To  cause  an  account  to  be  taken  by  the  proper  officer  of 
the  court,  and  under  the  authority  and  direction  of  the  court« 
of  the  yearly  rents  and  profits  accrued  and  accruing  from  tha 
said  property  since  it  came  into  the  possession  of  the  defen* 
iant  Pattei*sou ;  and  four  fifths  of  the  same  to  be  accounted 
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and  paid  to  the  said  complainant,  and  the  residue  to  be 
tained  subject  to  such  further  directions  as  aforesaid. 

4.  To  give  such  directions  and  make  such  orders,  from  time 
to  time,  as  may  be  proper  and  necessary  for  carrying  into  effect 
the  foregoing  directions,  and  for  enforcing  the  due  observance 
of  the  same  by  the  parties  and  the  officers  of  the  court. 


<••*» 


♦6061  ^"^^^  United  States,  Appellants,  v.  Hbnbt 
J  Yates  and  Archibald  McIntyrb. 

Under  the  peculiar  circumstances  of  this  case,  the  counsel  for  the  appelleet 

was  permitted  to  strike  out  his  appearance,  but  such  withdrawal  must  not 

authorize  a  motion  to  dismiss  for  want  of  a  citation.^ 
The  appearance  of  counsel  does  not  preclude  a  motion  to  dismiss  for  the  want 

of  iurisdiction,  or  any  other  suflQcient  ground,  except  the  want  of  a  citation. 

It  is  the  practice  of  the  court  to  receive  such  motions  after  an  appearance 

has  been  entered.^ 
Under  the  rules  of  this  court,  it  is,  in  general,  of  no  importance  to  the  apel- 

lant,  whether  an  appearance  for  the  appellee  is  or  is  not  entered  on  the 

record.    If  the  appeal  has  been  regularly  prosecuted,  he  is  as  much  entitled 

to  judgment  in  the  one  case  as  in  the  other. ^ 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  Louisiana,  under  the  act  of  Congress  passed  on  the 
17th  of  June,  1844,  providing  for  the  adjustment  of  land 
claims  within  the  states  of  Louisiana,  Arkansas,  &c. 

A  motion  was  made  by  Mr.  Baldwin^  whose  name  appeared 
as  counsel  for  the  a2)pellees,  to  strike  out  his  appearance,  and 
in  support  of  the  motion  he  filed  the  following  affidavit  and 
letter. 


(( 


Harvey  Baldwin,  of  the  city  of  Syracuse  in  the  state  of 
New  York,  being  duly  sworn,  saith, — Tliat  he  is  the  attorney 
and  counsel  of  the  above-named  appellees,  and  as  such  brought 
and  assisted  in  the  trial  of  the  above-entitled  suit  in  the  Dis- 
trict Court  of  Louisiana. 

^^  That  this  deponent  set  out  from  his  residence  aforesaid  for 
Europe,  on  the  10th  day  of  July  last,  and  returned  therefrom 
on  the  28th  or  29th  of  December  last. 

^^  That  while  in  Europe,  this  deponent,  by  a  letter  from  his 
clerk,  was  informed,  that,  owing  to  some  irregularities  touching 

>See  Graham  v.  Spencer,  14  Fed.    How.,    207.     Oftbd.     CreighUm    t. 
Bep.,  606.  Kerr,  20  Wall.,  12. 

^Ajppukd.    Carroll  v.  Dor8ey,20       ^  Cited.     Habieh   y.    Folgeff     90 

WaU.,  7. 
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fche  appeal,  said  cause  was  at  an  end  and  would  not  be  further 
prosecuted,  or  language  to  that  effect.  But  this  deponent  was 
subsequently  informed,  by  a  letter  from  his  wife,  that  the 
appeal  taken  therein  was  not  abandoned,  and  that  the  return 
thereto  would  soon  be  filed,  or  words  to  that  effect.  Wheie- 
upon  this  deponent  wrote  to  Major  Hobbie,  Deputy  Post- 
master-General of  this  city,  and  requested  him  to  call  on  Mr. 
Carroll,  the  clerk  of  this  court,  and  take  such  measures  in  the 
name  of  this  deponent  as  might  be  necessary  to  save  default, 
and  protect  the  rights  of  this  deponent's  clients  therein ; 
which  letter  this  deponent  has  since  his  arrival  in  this  city 
obtained  from  said  Hobbie,  and,  together  with  the  envelop 
thereof,  is  hereunto  annexed. 

^^  And  this  deponent  further  saith,  that  since  his  arrival  in 
this  city,  he  has  been  informed  by  the  clerk  of  this  court  that 
said  Hobbie  called  on  him,  on  or  about  the  29th  day  of  De- 
cember last,  with  the  letter  from  this  deponent,  and  ordered 
the  appearance  of  this  deponent  entered  for  the  appellees  in 
said  suit,  and  that  said  appearance  was  thereupon  entered, 
pursuant  to  such  direction  and  request. 

^^  And  this  deponent  further  saith,  that,  having  been  apprised 
that  there  were  some  irregularities  in  regard  to  said  r«^A7 
appeal,  *he  did   not  intend  to  have   his  appearance  '• 
entered  in  said  cause  if  by  so  doing  it  would  prevent  said 
appellees  from  taking  advantage  of  such  irregularity. 

^^  And  this  deponent  further  saith,  that,  having  since  his 
arrival  in  this  city  seen  the  return  to  said  appeal,  he  is  satisfied 
that  irregularities  touching  the  appeal  in  said  cause  do  exist, 
and  as  the  counsel  for  said  appellees  deems  it  his  duty,  as  at 
present  advised,  to  present  them  to  the  consideration  of  this 
honorable  court.     And  further  saith  not. 

Harvey  Baldwin. 

"  Sworn  to  in  open  court,  16th  February,  1848. 

William  Thomas  Carboll, 

Clerk  of  Supreme  Courts  U.  ^." 


^^  Frankfort  on  the  Maine^  November  ]5tA,  1847. 

"  My  dear  Sir, — I  wrote  you  a  hasty  note  this  morning,  via 
Liverpool,  requesting  your  kind  attention  to  a  suit  I  have  in 
the  United  States  Court, — Yates  and  Mclntyre  v.  The  United 
States^  appeal  from  District  Court  of  Louisiana  by  United 
States,  under  the  act  of  Congress  of  1844. 

^'  Since  I  arrived  in  this  country,  I  have  been  informed  that 
the  appeal  was  abandoned,  or,  owing  to  some  irregularity  in 
appellants'  proceedings,  the  appeal  was  at  an  end. 

^^  This  may  or  may  not  be  su.    If  return  has  been  made,  my 
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appearance  for  appellees  ought,  I  suppose,  to  be  entered ;  but 
I  do  not  wish,  by  entering  an  appearance,  to  waive  any  irregu- 
larity or  advantage  which  the  appellees  may  have,  without 
their  consent.  Will  you  do  me  the  favor  to  call  on  Mr.  Car- 
roll, the  clerk«  and  take  such  measures,  in  my  name,  as  may  be 
necessary  to  save  default  and  protect  the  rights  of  my  clients. 

"  I  ought  in  justice  to  myself  and  them  to  say,  that,  under 
ordinary  circumstances,  they  would  not  regard  mere  techni- 
calities; but  the  lands  in  question  have  cost  them  more  than 
they  can  ever  hope  to  realize  with  the  titles  confirmed.  For 
twenty  years  they  have  been  struggling  to  get  the  government 
to  do  that  which,  by  the  terms  of  the  treaty  of  1803,  it  sol- 
emnly promised  to  do,  and  the  doing  of  which  formed,  stricti 
juri%^  a  condition  precedent  to  the  perfection  of  its  own  title. 
Until  this  is  or  shall  be  done,  our  property  remains  unavail- 
able. If,  therefore,  the  government  has  by  laches  lost  the 
right  to  prosecute  the  appeal,  I  see  no  reason,  under  the  cir- 
cumstances, why  we  should  restore  it  to  them. 

"When  you  look  into  the  matter,  do  whatever  may  be 
necessary  to  protect  our  interest,  and  hold  me  accountable  at 
our  first  meeting,  which  I  now  hope  will  be  some  time  in  the 
month  of  December  next. 

"H.  Baldwin." 

«fiAo-i  *Mr.  Chief  Justice  TANEY  delivered  the  opinion 
^®^]  of  the  court. 

Upon  the  affidavits  filed,  the  court  will  permit  the  attorney 
who  has  appeared  for  the  appellees  to  withdraw  his  appear- 
ance. But  this  leave  will  not  authorize  a  motion  to  dismiss 
for  want  of  a  citation,  nor  for  mere  irregularity  in  its  service, 
provided  the  appeal  is  in  other  respects  regularly  brought  up 
and  authorized  by  law.  The  citation  is  merely  notice  to  the 
party,  and  his  appearance  in  person  or  by  attorney  is  an 
admission  of  notice  on  the  record,  and  he  cannot  afterwards 
withdraw  it. 

But  the  appearance  does  not  preclude  the  party  from  mov- 
ing to  dismiss  for  the  want  of  jurisdiction,  or  any  other 
sumcient  ground,  except  for  the  one  above  mentioned.  And 
a  motion  of  that  kind  is,  in  the  practice  of  this  court,  usually 
and  most  properly  made  by  the  attorney  after  his  appearance 
is  entered  on  the  docket.  And  if  such  a  motion  is  intended 
to  be  made  in  this  case,  the  withdrawal  of  the  appearance  is 
not  necessary  to  ^ive  the  appellee  a  right  to  make  it. 

The  serious  objections  which  often  exist  to  permitting  an 
attorney  to  strike  out  his  appearance  for  a  defendant  in  & 
court  exercising  original  jurisdiction,  do  not  apply  in  an  appel- 
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iate  court.  And  under  the  rules  of  this  court,  it  is,  in  general, 
of  no  importance  to  the  appellant,  whether  an  appearance  for 
the  appellee  is  or  is  not  entered  on  the  record.  For  if  he  is 
entitled  to  his  appeal,  and  has  prosecuted  it  to  this  court 
according  to  law,  the  refusal  or  omission  of  the  appellee  to 
appear  will  not  delay  the  trial,  and  a  judgment  against  him 
will  be  as  conclusive  as  if  an  appearance  for  him  had  been 
entered  on  the  docket,  and  the  case  argued  by  his  counsel. 

Mr.  Justice  DANIEL  and  Mr.  Justice  WOODBURY  dis- 
sented  from  the  opinion  of  the  court. 

Order. 

On  consideration  of  the  motion  by  Mr.  Baldwin^  for  leave 
to  strike  out  his  appearance,  which  had  been  improvidently 
entered  (by  an  agent  of  his)  for  the  appellees  in  this  cause, 
and  of  the  arguments  of  counsel  thereupon  had,  as  well  against 
as  in  support  of  the  motion,  it  is  now  here  ordered  by  the 
court,  that  the  leave  prayed  for  be  and  the  same  is  hereby 
granted.* 

*The  case  was  afterwards  dismissed,  upon  the  same  grounds 
as  in  the  preceding  case  of  The  United  States  v.  Ourry  and 
Garland. 
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The  references  are  to  the  Stab  (*)  pages. 

ABATEMENT. 
1.  An  action  on  the  case  will  not  lie  against  the  executors  of  a  deceased  mar- 
shal, where  executions  had  been  placed  in  the  hands  of  the  marshal, 
and  false  returns  made  on  some  of  them,  and  imperfect  and  insuffi- 
cient entries  on  others.     United  States  v.  Daniely  11. 

5.  The  rule  respecting  abatement  is  this : — ^If  the  person  charged  has  reoeiyed 

no  benefit  to  himself  at  the  expense  of  the  sufferer,  the  cause  of  action 
does  not  survive.  But  where,  by  means  of  the  offence,  property  is 
acquired  which  benefits  the  testator,  there  an  action  for  the  value  of 
the  property  survives  against  the  executor.  lb, 
8.  If  a  plea  to  the  jurisdiction  and  a  plea  of  non  asstwipstt  be  put  in,  and 
the  issue  be  made  up  on  the  latter  plea  only,  no  notice  being  taken  of 
the  former,  and  upon  this  state  of  the  pleadings  the  cause  goes  on  to 
trial,  the  plea  to  the  jurisdiction  is  considered  as  waived.  BaUey  y. 
Dozier,  28. 

ABHINISTRATOSS. 
See  BxBCUTOBS  akd  Admikistbatobs. 

APPEAL. 

1.  By  the  act  of  May  23d,  1828  (4  Stat,  at  L.,  284).  relating  to  private  land 

claims  in  Florida,  appeals  irom  the  Superior  court  of  the  Territory  of 
Florida  are  gDvemed  by  the  laws  of  1789  and  1803.  VUlaholoB  v.  Uni- 
Ud  ataie;  81. 

2.  Therefore,  where  an  appeal  was  not  made  in  open  court,  and  at  the  term 

at  which  the  final  decree  was  passed,  a  citation  was  necessary,  which 
must  be  si^ed  by  a  judge,  and  not  by  the  clerk.  See  United  States 
y.  Hodge,  3  How.,  534.    lb, 

8.  The  act  of  1828,  above  mentioned,  allowed  appeals  to  be  prosecuted 
within  four  months,  and  placed  them,  in  other  respects,  upon  the  same 
footing  with  writs  of  error  under  the  act  of  1803.  Writs  of  error  and 
citations  are  returnable  to  the  term  of  the  appellate  court  next  follow- 
ing; and  unless  the  writ  and  citation  are  both  served  before  the  term, 
the  case  is  not  removed  to  the  appellate  court.    lb, 

4»  Consequently,  where  there  was  only  an  entry  of  an  appeal  in  the  clerk's 
office,  and  no  citation  served  within  four  months,  the  appeal  was  not 
regularly  brought  up,  and  must  be  dismissed  on  motion,    lb, 

6w  An  order  of  the  District  Court,  sustaining  a  demurrer  to  a  petition  be- 
cause it  is  multifarious,  and  because  the  names  of  the  persons  claiming 
or  in  possession  of  the  land  which  the  petitioners  allege  to  belong  to 
them  are  not  set  forth,  is  not  a  final  judgment  or  decree  from  which  an 
appeal  lies  to  this  court.     Ueirs  of  De  Armas  v.  United  States,  103. 

6.  Under  the  peculiar  circumstances  of  this  case,  the  counsel  for  the  appel- 

lees was  permitted  to  strike  out  his  appearance,  but  such  withdrawal 
must  not  authorize  a  motion  to  dismiss  tor  want  of  a  citation.  United 
States  V.  Yates,  606. 
7«  The  appearance  of  counsel  does  not  preclude  a  motion  to  dismiss  for  the 
want  of  jurisdiction,  or  any  other  sufficient  ground,  except  the  want  of 
a  citation.  It  is  the  practice  of  the  court  to  receive  such  motions  after 
an  appearance  hM  l>een  entered.    lb. 
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APPEAL— ( Continued. ) 
8.  Under  the  rules  of  this  court,  it  is,  in  general,  of  no  importanoe  to  thfl 
appellant,  whether  an  appearance  for  the  appellee  is  or  is  not  onteted 
on  the  record.    If  the  appeal  has  been  regularly  prosecuted,  he  is  as 
much  entitled  to  judgment  in  the  one  case  as  in  the  other.    Tb. 

ATTORNEY. 
1.  Where  a  citizen  of  Virginia  sued,  in  the  Circuit  Court  of  Louisiana,  two 
persons  jointly,  one  of  whom  was  a  citizen  of  Louisiana  and  the  other 
of  Missouri,  and  an  attorney  appeared  for  both  defendants,  the  citizen 
of  Missouri  is  at  liberty  to  show  that  the  appearance  for  him  was  unan- 
thorized.  If  he  shows  this,  he  is  not  bound  by  the  proceedings  of  the 
court,  whose  judgment,  as  to  him,  is  a  nullity.     SheUon  v.  T\ffiny  164. 

BANKRUPTCY. 

1.  A  decree  of  the  Circuit  Court,  setting  aside  a  deed  made  by  a  bankrupt 

before  his  bankruptcy;  directing  the  trustees  under  the  deed  to  deliver 
over  to  the  assignee  in  bankruptcy  all  the  property  remaining  undis- 
posed of  in  their  hands,  but  without  deciding  how  far  the  trustees  might 
be  liable  to  the  assignee  for  the  proceeds  of  sales  previously  made  and 
paid  away  to  the  creditors;  directing  an  account  to  be  taken  of  these 
last-mentioned  sums  in  order  to  a  final  decree,^s  not  such  a  final 
decree  as  can  be  appealed  from  to  this  court.   PuUiam  v.  Chriatianj  209. 

2.  The  District  Court  of  the  United  States,  sitting  in  bankruptcy,  had  power 

to  decree  a  sale  of  the  mortgaged  property  of  a  bankrupt;  and  if  there 
are  more  mortgages  than  one,  and  the  proceeds  of  sale  are  insufficient 
to  discharge  the  eldest  mortgage,  the  purchaser  will  hold  the  property 
free  and  clear  of  all  enciunbrances  arising  from  the  junior  mortgage. 
Houston  V.  City  Bank  qf  New  Orleans,  486. 
BILLS  AND  NOTES. 

1.  Under  the  statutes  of  Mississippi,  a  protest  of  promissory  notes,  and 

statement  of  notices  given  to  the  parties,  being  certified  under  the  nota- 
rial seal  and  verified  by  the  affidavit  of  the  notary,  may  be  read  In  evi- 
dence. It  is  not  necessary  to  introduce  the  notaiy,  personally,  to  tes- 
tify.   Sims  V.  Hundley,  1. 

2.  Where  a  bill  of  exchange  is  presented  for  acceptance  or  payment,  which 

is  refused,  it  is  sufficient  if  the  officer  who  presents  it  makes  a  note 
at  the  time  of  the  facts  which  occurred  on  presenting  the  bilL  The 
formal  protest  may  be  drawn  up  afterwards,  at  the  convenience  of  the 
notary.  Bailey  v.  Dozier,  28. 
8.  Under  the  laws  of  Mississippi,  a  protest  is  not  essential  to  enable  the 
indorsee  of  an  inland  bill  of  exchange  to  recover  the  amount  of  it.  The 
statute  of  Mississippi  is  similar  to  the  English  statutes  of  9th  and  10th 
of  William  III.,  and  3d  and  4th  of  Anne,  and  must  receive  the  same 
construction  with  them.    lb. 

4.  Before  those  statutes,  the  indorsee  of  an  inland  bill  had  a  right  to  recover 

the  amount  of  it  from  the  drawer.  This  right  was  not  taken  away  by 
them;  but  they  gave  an  additional  right  to  interest  and  damages.  The 
common  law  right  remains.    lb, 

5.  Although  the  declaration  began  with  an  averment  that  the  drawer  and 

indorser  were  citizens  of  the  same  state  (which,  of  course,  would  oust 
the  jurisdiction  of  the  Circuit  Court),  yet,  as  it  afterwards  averred  that 
the  indorser,  who  was  also  the  payee^  was  an  alien  and  dtizen  of  Texas, 
this  was  sufficient  to  maintain  the  jurisdiction.    lb, 

6.  Where  the  holder  of  a  protested  note  and  the  party  entitled  to  notice 

reside  in  the  same  city  or  town,  notice  should  be  given  to  the  party 
entitled  to  it,  either  verbally  or  in  writing,  or  a  written  notice  must  be 
left  at  his  dwelling-house  or  place  of  business.  Bowling  v.  Harrisorij 
248. 
7*  The  term  *' holder"  includes  the  bank  at  which  the  note  is  payable,  and 
the  notary  who  may  hold  the  note  as  the  agent  of  the  owner  for  the 
purpose  of  making  demand  and  protest.    lb, 

8.  A  memorandum  upon  the  note,  that  the  "  third  indorser,  J.  P.  Harrison, 

lives  at  Vicksburg,"  was  not  sufficient  to  go  to  the  jury  as  evidence  of 
an  agreement  upon  his  part  to  receive  notice  through  the  post-office,  lb. 

9.  Where  a  promissory  note,  payable  to  a  firm,  was  signed  by  one  of  the 

partners  in  the  firm  together  with  two  other  persons,  and  suit  waa 
brought  upon  it  against  these  two  other  persons  in  the  name  of  the 
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payee  partner,  upon  the  ground,  that  the  note  was  intended  for  his 
indiyidual  benefit,  and  that  the  insertion  of  the  name  of  the  firm  as 
payees  was  an  error,  it  was  clearly  his  duty  to  prove  such  error  upon 
the  trial.    McMicken  v.  Webb,  292. 

10.  If  these  two  other  persons  were  merely  sureties  (a  fact  for  the  jury), 

proof  of  such  error  would  not  make  them  liable  beyond  the  terms  of 
their  contract,  unless  they  were  privy  to  and  agreed  to  the  same.  Nei- 
ther a  court  of  law  nor  equity  will  lend  its  aid  to  affect  sureties  beyond 
the  plain  and  necessary  import  of  their  undertaking.  This  is  the  doc- 
trine of  this  court,  of  the  state  courts,  and  of  Eneland.      lb, 

11.  The  payee  partner  haying  brought  into  the  evicfence  the  terms  upon 

which  the  partnership  was  dissolved,  by  which  it  appeared  to  be  his 
duty  to  collect  the  assets,  pay  the  debts,  and  settle  the  concerns  of  the 
partnership,  it  was  competent  for  the  jury  to  judge  whether  the  note 
was  ^ven  provisionally  and  designed  to  ^bide  the  settlement  of  the 
affairs  of  the  firm,  and  if  so,  then  it  became  necessary  for  the  payee 
partner  to  prove  the  fulfilment  of  these  duties  before  any  right  of  action 
upon  the  note  accrued  to  him.    lb. 

12.  The  note  being  drawn  by  one  of  the  partners  payable  to  his  own  firm, 

this  drawer  partner  was  entitled  to  one  half  of  it,  and  the  obligation 
of  the  sureties  was  diminished  pro  tanto.    lb. 
CARRIERS. 

1.  A  decree  of  the  Circuit  Court  of  Rhode  Island  aflrmed,  which  was  a 

judgment  upon  a  libel  in  personam  against  a  steamboat  company  for 
the  loss  of  specie  carried  in  their  boat  by  one  of  the  persons  called 
*'  express  carriers,"  and  lost  by  fire  in  Long  Island  Sound.  New  Jersey 
Steam  Navigation  Co.  v.  Merchants^  Bank  of  Boston,  344. 

2.  Admiralty  has  jurisdiction  in  personam  as  well  as  in  rem,  over  contro- 

yersies  arising  out  of  contracts  of  affreightment  between  New  York  and 
Providence.    16. 
8.  The  rights  of  the  shipper  of  the  specie  may  be  controlled  by  a  valid 
contract  between  the  express  carrier  and  steamboat  company.    lb. 
CERTIFICATE  OF  DIVISION. 
1.  Where  it  is  evident,  from  the  record,  that  the  whole  case  has  been  sent 
up  to  this  court,  upon  a  certificate  of  division  in  opinion,  the  case  must 
be  dismissed  for  want  of  jurisdiction.    Nesmith  v.  Sheldon,  41. 
CHANCERY. 

1.  Where  a  husband  and  wife,  in  order  to  carry  out  an  ante-nuptial  agree- 

ment, conveyed  personal  property  to  a  trustee,  with  directions  to  hold 
a  part  of  it  for  the  sole  and  separate  use  of  the  wife,  with  a  power  to 
the  wife  to  alien  or  devise  it,  such  part  goes,  if  she  dies  intestate,  to  her 
next  of  kin,  free  of  all  claim  on  the  part  of  the  husband.  Marshcdl  v. 
Bealy  70. 

2.  But  where  a  legacy  was  left  to  a  trustee  for  the  benefit  of  the  wife,  and 

the  trustee  was  directed  ^'  to  let  the  wife  have  some  part  or  parcel  of  the 
money,  occasionally,  as  she  may  stand  in  need,  to  be  paid  out  to  her  at 
the  discretion  of  the  ti*ustee,''  this  fund  goes  to  the  husband  at  the 
wife's  death,  by  the  laws  of  Maryland.     lb. 

8b  Where  a  bill  in  equity  sought  to  enjoin  a  judgment,  and  charged  that 
the  complainant  had  a  ffood  defence  which  he  did  not  know  of  at  the 
time  when  judgment  at  law  was  rendered  against  him,  and  charged  also 
that  he  was  entitled  to  pay  the  debt  in  the  depreciated  notes  of  a  par- 
ticular bank,  of  which  advantage  it  was  attempted  to  deprive  him  by 
fraud  and  collusion,  and  this  bill  was  demurred  to,  it  was  error  in  the 
court  below  to  sustain  the  demurrer.    Davis  v.  lilwton,  114. 

4  Although  a  new  member  cannot  be  admitted  into  a  partnership  without 
the  consent  of  all  parties,  yet  a  person  who  has  obtained  a  share  in  the 
concern  can,  after  the  partnership  has  expired,  maintain  a  suit  in  chajd- 
cery  for  his  share  of  the  profits.    Mathetoson  v.  Clarke,  122. 

iw  Where  there  was  a  sale  of  wild  lands  in  Florida,  occupied  by  Indians,  and 
the  purchasers  gave  a  mortgage  to  secure  the  payment  of  some  out- 
standing instalments  of  the  purchase-money,  the  fact  that  the  pur- 
chasers had  not  complete  possession  of  the  lands  is  not  a  sufficient 
objection  to  their  being  charged  with  interest  from  the  time  when  the 
money  was  due.    Curtis  v.  Innerarity,  146. 
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6.  They  had  paid  a  large  part  of  the  purchase-money  before  the  ezeentioa 

of  the  mortgage,  ^thout  raisine  this  objection,  and  the  partieB  to  the 
contract  of  sale  knew  that  the  Indians  had  possession  of  the  lands  as 
hunting-grounds.    lb. 

7.  The  purchasers  in  a  former  suit  averred  that  they  had  peaceable  posses- 

sion, and  the  vendors  cannot  be  held  responsible  for  a  subsequent  dis- 
turbance,   lb, 

8.  The  doctrine  of  the  civil  law,  viz.,  ''that  the  vendee  is  not  liable  for 

interest  where  he  received  no  profits  from  the  thing  purchased,"  applies 
only  to  executory  contracts  where  the  price  is  contracted  to  be  paid  at 
some  future  day,  and  the  contract  is  silent  as  to  interest.    lb. 

9.  Nor  is  it  an  objection  to  the  allowance  of  Interest,  that  the  purchaser 

was  put  to  much  trouble  and  expense  to  obtain  a  recognition  of  his 
title,    lb, 

10.  The  daim  to  be  released  from  interest,  upon  the  ground  that  there  was 

no  person  legally  authorized  to  receive  it,  is  not  supported  by  the  facts 
in  this  case.     lb. 

11.  Where  the  vendor  gave  a  power  of  attorney  to  an  agent  to  receive  a  pay- 

ment from  the  purchasers  on  account,  and  the  agent  gave  a  receipt  in 
full  for  certain  balances  by  way  of  adjustment  and  compromise,  and 
the  vendor  disapproved  of  the  acts  of  the  agent,  the  payment  is  not 
good,  even  on  account,  against  the  vendor,    to. 

12.  Tne  purchasers,  by  making  a  payment  in  this  way,  upon  certain  tenns 

which  were  not  within  the  power  of  attorney,  constituted  the  agent 
their  agent.  For  two  years  afterwards,  they  insisted  upon  the  binding 
force  of  the  acts  of  the  agent  to  the  extent  to  which  he  had  given 
releases,  and  only  claimed  the  payment  to  be  on  account  when  the  agent 
became  insolvent.  It  was  then  too  late.  lb. 
18.  Where  fraud  is  alleged  in  a  bill,  and  relief  is  prayed  against  a  judgment 
and  a  judicial  sale  of  property,  a  demurrer  to  the  bill,  that  relief  can 
be  had  at  law,  is  not  sustainable.     Shelton  v.  T^ffliiy  164. 

14.  Where  a  worthless  promissory  note  is  imposed  upon  the  vendor  as  nart 

of  the  cash  pavment,  it  would  seem  that.  If  any  fraud  has  been  practised 
ui)on  the  vendor  by  the  vendee,  the  amount  of  the  note  still  remains 
an  equitable  lien  upon  the  land.    lb. 

15.  The  Civil  Code  of  Louisiana  (article  2412)  enacts,  that  ''the  wife,  whether 

separated  in  property  by  contract  or  by  judgment,  or  not  separated, 
cannot  bind  herself  for  her  husband,  nor  conjointly  with  him,  for  debts 
contracted  by  him  before  or  during  the  marriage."    Bein  v.  Heathf  228. 

16.  Where  a  wife  mortgaged  her  property  to  raise  money,  and  the  question 

did  not  turn  upon  her  doing  so  as  the  surety  of  her  husband,  it  was  not 
necessary  for  the  lender  to  prove  that  the  proceeds  of  the  loan  inured 
to  her  separate  use.    lb. 

17.  The  fact  of  the  application  of  the  money  may  be  proved  to  show  the 

character  of  the  transaction,  with  a  view  of  establishing  collusion  or 
fraud.    lb. 

18.  The  decisions  of  the  state  courts  of  Louisiana  upon  this  subject  exam- 

ined,    lb. 

19.  Where  a  wife  mortgaged  her  property,  and  then  sought  relief  in  chancery 

upon  the  ground  that  the  contract  was  void  in  consequence  of  her  dis- 
ability to  contract,  and  it  was  shown  that  the  lender  acted  in  good  faith; 
proceeded  cautiously  under  legal  advice,  under  assurances  that  the  loan 
was  for  the  exclusive  use  of  the  wife,  to  whom  the  money  was  actually 
paid;  the  interest  upon  the  loan  paid  for  several  years;  the  mortgaged 
property  insured  by  her,  and  the  policy  assigned  to  the  mortgagee; — a 
bill  to  relieve  her  from  the  contract  cannot  receive  the  sanction  of  a 
court  of  equity.    lb. 

20.  But  it  is  no  objection  to  such  a  bill,  as  a  rule  of  pleading,  that  the  hus- 

band is  made  a  party  to  it  with  the  wife.  He  acts  only  as  her  prochein 
ami,  lb. 
81.  A  decree  of  the  coui*t  below,  that  certain  deeds  should  be  set  aside  as 
fraudulent  and  void ;  that  certain  lands  and  slaves  should  be  delivered 
up  to  the  complainant;  that  one  of  the  defendants  should  pay  a  certain 
sum  of  money  to  the  complainant;  that  the  complainant  sboold  have 
execution  for  these  several  matters;  that  the  master  should  take  aa 
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acconnt  of  the  profits  of  the  lands  and  shiyes,  and  also  an  aoooont  of 
certain  money  and  notes,  and  then  said  decree  conclnding  as  foDows, 
tIz.  :  '*  and  so  much  of  the  said  bill  as  contains  or  relates  to  matters 
hereby  referred  to  the  master  for  a  report  is  retained  for  further  decree 
in  the  premises,  and  so  much  of  the  said  bill  as  is  not  now,  nor  has 
been  heretofore,  adjudged  and  decreed  upon,  and  whlchf  is  not  above 
retained  for  the  purposes  aforesaid,  be  dismissed  without  prejudice,  and 
that  the  said  defpidants  do  pay  the  costs/' — ^was  a  final  decree  within 
the  meaning  of  the  acts  of  Congress,  and  an  appeal  from  it  will  lie  to 
this  court.     Forgay  v.  Conradj  201. 

S2.  But  a  decree  that  money  shall  be  paid  into  court,  or  that  property  shall 
be  delivered  to  a  receiver*  or  that  property  held  in  trust  shall  be  deliv- 
ered to  a  new  trustee  appointed  by  the  court,  is  interlocutory  only,  and 
intended  to  preserve  the  subject-matter  in  dispute  from  waste  or  dilapi- 
dation, and  to  keep  it  within  the  control  of  the  court  until  the  rights 
of  the  parties  concerned  can  be  finally  adjudicated.  From  such  a  decree 
no  appeal  lies.    lb. 

28.  The  attention  of  the  Circuit  Courts  is  called  to  the  propriety  of  merely 
announcing  their  opinion  in  an  interlocutory  order,  and  withholding  a 
decree  setting  aside  titles  and  conveyances  until  the  case  is  ready  for  a 
final  decree.    lb. 

24.  The  difference  between  the  English  and  American  practice  upon  this 

subject  explained.    75. 

25.  Where  the  defendants  claimed  separate  pieces  of  property,  conveyed  at 

different  times  by  separate  conveyances,  and  the  decree  against  them 
was  several,  it  was  not  necessary  for  all  to  join  in  an  appeal.  lb. 
28.  Where  a  mortgage  was  given  by  a  postmaster  to  secure  the  post-office 
department,  and  the  Circuit  Court  was  asked  to  instruct  the  jnry,  that, 
according  to  the  true  interpretation  of  the  mortgage,  there  was  con- 
tained therein  no  stipulation  or  agreement  to  extend  the  time,  or  pre- 
clude the  government  from  suing  the  principal  and  sureties  upon  the 
postmasters  bond,  and  the  court  refused,  upon  the  ground  that  the 
jury  were  the  proper  judges  of  the  fact  whether  time  was  £dven,  on  a 
perusal  of  the  mortgage;  this  was  error  in  the  court.  It  is  the  duty  of 
the  court  to  construe  all  written  instruments  given  in  evidenoe,  as  a 
question  of  law.     United  States  v.  Hodge,  279. 

27.  Pavment  under  this  mortgage  could  not  be  enforced  until  after  the  lapse 

of  six  months  from  its  date.  But  its  acceptance  by  the  government  did 
not  release  the  sureties  upon  the  bond,  because.  In  order  to  discharge 
the  surety  by  giving  time,  the  time  which  is  given  must  operate  upon 
the  instrument  which  the  surety  has  signed.  The  mortgage  here  was 
only  a  collateral  security,  which  was  beneficial  to  the  surety.    Jb, 

28.  Where  the  holder  of  a  preemption  right  to  lots  in  the  town  of  Dubuque 

sold  them  to  another  person,  the  facts,  that  the  vendor  had  received 
certificates  of  his  right,  although  the  land-officers  were  not  satisfied 
with  their  sufficiency,  and  that  the  vendor  acted  as  the  undisputed 
owner,  were  sufficient  to  negative  the  charge  of  fraud  in  his  represent- 
ing his  title  to  be  good.    Bush  v.  Marshall,  284. 

29.  The  relinquishment,  by  the  vendor,  of  his  title  to  the  United  States, 

with  a  view  to  a  public  sale  and  completion  of  his  title,  was  not  fraudu- 
lent towards  the  vendee,  if  it  was  the  purpose  of  the  vendor  to  enable 
himself  to  convey  a  perfect  title  to  his  vendee.    lb. 

90.  If,  at  the  public  sale,  the  vendee  himself  became  the  purchaser,  he 
became  a  trustee  for  his  origin&l  vendor;  and  if,  at  the  publlo  sale,  the 
original  vendor  became  the  purchaser,  the  title  inured  to  the  benefit  of 
his  vendee.     lb. 

81.  A  court  of  equity  can  decide  the  question  whether  or  not  a  party  is  the 
heir  of  a  deceased  person.  It  is  not  necessary  to  send  the  issue  of  fact 
to  be  tried  by  a  court  of  law.    Patterson  v.  Oaines,  550. 

IS.  Where  the  complainant  in  a  bill  offers  to  receive  an  answer  withoirt  oath, 
and  uk  defendant  accordingly  filed  the  answer  without  oath,  denying 
the  allegations  of  the  bill,  the  complainant  is  not  put  to  the  necessity, 
according  to  the  general  rule,  of  contradicting  the  answer  by  the  en- 
dence  of  two  witnesses  or  of  one  witness  with  corroborating  ciTea]D> 
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stances.    The  answer,  being  without  oath,  is  not  evidence,  and  the 

usual  rule  does  not  apply.    lb, 
33.  In  this  case,  however,  even  if  the  answer  had  been  under  oath  and  had 

denied  the  allegations  of  the  bill,  yet  there  is  sufficient  matter  in  the 

evidence  of  one  witness,  sustained  by  corroborating  circumstances,  to 

support  the  bill.    lb. 
COMMEKCIAli  LAW.    See  Bills  and  Notes. 

1.  Under  the  statutes  of  Mississippi,  a  protest  o^romissory  notes,  and 

statement  of  notices  given  to  the  pturties,  being  certified  under  the  nota- 
rial seal  and  verified  by  the  affidavit  of  the  notary,  may  be  read  in  evi- 
dence. It  is  not  necessary  to  introduce  the  notary,  personally,  to  testify. 
SUna  V.  Hundley f  1. 

2.  Where  a  bill  of  exchange  is  presented  for  acceptance  or  payment,  which 

is  refused,  it  is  sufficient  if  the  officer  who  presents  it  makes  a  note  at 
the  time  of  the  facts  which  occurred  on  presenting  the  bill.  The  for- 
mal protest  may  be  drawn  up  afterwards,  at  the  convenience  of  tl&e 
notai7.    Bailey  v.  Dozier,  23. 

&  Under  the  laws  of  Mississippi,  a  protest  is  not  essential  to  enable  the 
indorsee  of  an  inland  bill  of  exchange  to  recover  the  amount  of  it.  The 
statute  of  Mississippi  is  similar  to  the  English  statutes  of  9th  and  10th 
of  William  III.,  and  3d  and  4th  of  Anne,  and  must  receive  the  same 
construction  with  them.    lb, 

i.  Before  those  statutes,  the  indorsee  of  an  inland  bill  had  a  right  to  recover 
the  amount  of  it  from  the  drawer.  This  right  was  not  taken  away  by 
them;  but  they  gave  an  additional  right  to  interest  and  damages.  The 
common  law  right  remains.    lb, 

6.  Although  a  new  member  cannot  be  admitted  into  a  partnership  without 

the  consent  of  all  parties,  yet  a  person  who  has  obtained  a  share  in  the 
concern  can,  after  the  partnership  has  expired,  maintain  a  suit  in  chui- 
eery  for  his  share  of  the  profits.  Mathewson  v.  Clark,  122. 
6b  The  lan^fuage  of  Ihe  complainant  in  his  bill,  "  that  he  became  interested 
in  a  ship  and  cargo  at  and  from  Gibraltar,"  is  decisive  of  the  queation 
of  time  when  his  interest  commenced,  and  shows  that  he  had  no  inters 
est  until  she  arrived  at  Gibiultar.    lb, 

7.  Where  a  master  and  supercargo  was  to  receive  a  certain  sum  per  month 

as  wages,  and  a  commission  of  five  per  cent.,  and  also  one-tenth  of 
all  the  profits,  and  it  was  agreed  that  these  were  to  be  in  full  of  aU 
services  and  privileges,  the  master  and  supercargo  had  no  right  to 
traffic  ui)on  his  own  account,  for  his  own  benefit.    lb. 

8.  If  the  master  and  supercargo,  after  the  loss  of  his  first  vessel,  duutera 

another  and  uses  the  capital  of  his  partners  in  prosecuting  his  trade, 
informing  his  owners  thereof  and  expressing  his  willingness  to  continae 
the  business  upon  the  same  terms  as  before,  to  which  they  did  not  object, 
such  continuance  of  the  business  must  be  governed  by  the  same  rules 
which  regulated  the  transactions  in  the  first  ship.    lb, 

9.  Where  a  promissory  note  was  payable  to  the  order  of  several  persons, 

the  name  of  one  of  whom  was  inserted  by  mistake,  or  inadvertently  left 
on  when  the  note  was  indorsed  and  delivered  by  the  real  payees,  one 
of  whom  was  also  the  maker  of  the  note,  the  indorsee  had  a  right  to 
recover  upon  the  note,  although  the  names  of  all  the  payees  were  not 
upon  the  indorsement,  and  had  a  right,  also,  to  prove  Uie  facts  by  evi- 
dence. Pease  v.  Dtoight,  190. 
10.  Referring  to  the  case  of  the  Bank  of  the  Metropolis  against  the  New 
England  Bank,  reported  in  1  Howard,  234,  the  following  Instmctiona  to 
the  jury  upon  the  second  trial  would  have  carried  out  the  opinion  of 
this  court,  viz. : — 

Ist.  If,  upon  the  whole  evidence  before  them,  the  jury  should  find  that 
the  Bank  of  the  Metropolis,  at  the  time  of  the  mutual  dealings  between 
them,  had  notice  that  the  Commonwealth  Bank  had  no  interest  in  the 
biUs  or  notes  in  question,  and  that  it  transmitted  them  for  collectioD 
merely  as  agent,  then  ihe  Bank  of  the  Metropolis  was  not  entitled  to 
retain  against  the  New  England  Bank  for  the  general  balance  of  the 
account  with  the  (Commonwealth  Bank. 

2d.  And  if  the  Bank  of  the  Metropolis  had  not  notice  that  the  Oom- 
monwealth  Bank  was  merely  an  agent,  but  regarded  and  treated  it  as  ths 
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!  owner  of  the  paper  transmitted,  yet  the  Bank  of  the  Metropolis  is  not 

entitled  against  the  real  owners,  unless  credit  was  given  to  the  Com- 

i  monwealth  Bank,  or  balances  suffered  to  remain  in  its  hands,  to  be  met 

by  the  negotiable  paper  transmitted,  or  expected  to  be  transmitted,  in 
the  usual  course  of  the  dealings  between  the  two  banks. 
8d.  But  if  the  jury  found,  that,  in  the  dealings  mentioned  in  the  testi- 
mony, the  Bank  of  the  Metropolis  regarded  and  treated  the  Common- 
wealth Bank  as  the  owner  of  the  negotiable  paper  which  it  transmitted 

I  for  collection,  and  had  no  notice  to  the  contrary,  and,  upon  the  credit 

of  such  remittances,  made  or  anticipated  in  the  usual  course  of  dealing 
between  them,  balances  were,  from  time  to  time,  suffered  to  remain  in 
the  hands  of  Uie  Commonwealth  Bank,  to  be  met  by  the  proceeds  of 
such  negotiable  paper,  then  the  Bank  of  the  Metropolis  is  entitled  to 

1  retain  against  the  New  England  Bank  for  the  balance  of  account  dm; 

from  the  Commonwealth  Bank.    Bank  qf  Metropolis  v.  New  England 

I  BanJfc,  212. 

CONSTITUTIONAL  LAW. 

^  1.  The  decisions  of  this  court  in  QrofieB  v.  Slaughter,  15  Pet.,  449,  and  Rowan 

I  V.  JBunnete,  5  How.,  134,  again  affirmed.    Sima  v.  Hundley,  1. 

2.  Under  the  joint  resolutions  of  Congress,  providing  for  the  annexation  of 

^  Texas  to  the  United  States,  the  officers  of  the  navy  of  Texas  did  not 

pass  into  the  naval  service  of  the  United  States.    The  transfer  of  the 
navy  of  Texas  related  exclusively  to  the  ships  of  war  and  their  arma- 
ments.   Brashear  y.  Maaon,  92. 
8.  A  mandamus  against  the  Secretary  of  the  Navy  will  not  lie  at  the  instance 

of  an  officer,  to  enforce  the  payment  of  his  pay.    lb, 
4.  Where  a  bank  was  chartered  with  power  to  **  have,  possess,  receive,  retain, 

I  and  enjoy  to  themselves  and  their  successors,  lands,  rents,  tenements, 

hereditaments,  eoods,  chattels,  and  effects  of  what  kind  soever,  nature, 
and  quality,  and  the  same  to  grant,  demise,  alien,  or  dispose  of  for 

^  the  good  of  the  bank,"  and  also  **  to  receive  money  on  deposit  and  pay 

away  the  same  free  of  expense,  discount  bills  of  exchange  and  notes, 
and  to  msJue  loans,"  Ac,  and,  in  the  course  of  business  under  this  char- 
ter, the  bank  discounted  and  held  promissory  notes,  and  then  the 
legislature  of  the  state  passed  a  law  declaring  that  **it  shall  not  be 
lawful  for  any  bank  in  the  state  to  transfer,  by  indorsement  or  other- 
wise, any  note,  bill  receivable,  or  other  evidence  of  debt;  and  if  it  shall 
appeEur  in  evidence,  upon  the  trial  of  any  action  tipon  any  such  note, 
but  receivable,  or  other  evidence  of  debt,  that  the  same  was  trans- 
fened,  the  same  shall  abate  upon  the  plea  of  the  defendant," — this 
statute  conflicts  with  the  Constitution  of  the  United  States,  and  is  void. 
Planter^  Bank  v.  Sharp^  301. 
&  A  decree  of  the  Circuit  Court  of  Rhode  Island  affirmed,  which  was  a 
judgment  upon  a  libel  in  personam  against  a  steamboat  company  for 
the  loss  of  specie  carried  in  their  boat  by  one  of  the  persons  called 
**  express  carriers,"  and  lost  by  fire  in  Long  Island  Sound.  New  Jersey 
8team  Navigation  Company  v.  Merchants^  Bank,  344. 

6.  A  bridge,  held  by  an  incorporated  company,  under  a  charter  from  a  state, 

may  be  condemned  and  taken  as  part  of  a  public  road,  under  the  laws 
of  that  state.     West  Biver  Bridge  Company  v.  Dix  et  al,  507. 

7.  This  charter  was  a  contract  between  the  state  and  the  company,  but,  like 

all  private  rights,  it  is  subject  to  the  right  of  eminent  domain  In  the 
state.    76. 

8.  The  Constitution  of  the  United  States  cannot  be  so  construed  as  to  take 

away  this  right  from  the  states.    lb, 

9.  Nor  does  the  exercise  of  the  right  of  eminent  domain  interfere  with  the 

inviolability  of  contracts.  All  property  is  held  by  tenure  from  the  state, 
and  all  contracts  are  made  subject  to  the  right  of  eminent  domain. 
The  contract  is,  therefore,  not  violated  by  the  exercise  of  the  right.  lb. 

10.  The  Constitution  of  the  United  States  Intended  to  prohibit  all  such 

laws  impidring  the  obligation  of  contracts  as  interpolate  some  new 
term  or  condition,  foreign  to  the  original  agreement.    lb. 

11.  Proi)erty  held  by  an  incorporated  company  stands  upon  the  same  footins 

with  that  held  by  an  individual,  and  a  franchise  ci^nnot  be  distinguished 
from  other  property.    lb. 

Vol.  vl— 41 
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CUSTOM, 
1.  A  usage,  to  be  binding,  should  be  definite,  uniform  and  well  known.    It 
should  be  established  by  clear  and  satisfactory  evidence,  so  that  it  may 
be  justly  presumed  that  the  parties  had  reference  to  it  in  making  their 
contract.    Bowling  v.  Harrison,  248. 

EMINENT  DOMAIN. 

1.  A  bridge,  held  by  an  Incorporated  company,  under  a  charter  from  a  state, 

may  be  condemned  and  taken  as  part  of  a  public  road,  under  the  laws 
of  that  state.     West  River  Bridge  Co,  v.  Dix,  607. 

2.  This  charter  was  a  contract  between  the  state  and  the  company,  but,  like 

all  private  rights,  it  is  subject  to  the  right  of  eminent  dooialn  in  the 
state.    lb. 

3.  TheOonstitution  of  the  United  States  cannot  be  so  construed  as  to  take 

away  this  right  from  the  states.    P>. 

4.  Nor  does  the  exercise  of  the  right  of  eminent  domain  interfere  with  the 

inviolability  of  contracts.  All  property  is  held  by  tenure  from  the 
state,  and  all  contracts  are  made  subject  to  the  right  of  eminent  domain. 
The  contract  is,  therefore,  not  violated  by  the  exercise  of  the  right.   lb, 

5.  The  Constitution  of  the  United  States  intended  to  prohibit  all  such  laws 

impairing  the  obligation  of  contracts  as  interpolate  some  new  term  or 
condition,  foreign  to  the  original  agreement.    lb. 

6.  Property  held  by  an  incorporated  company  stands  upon  the  same  footing 

with  that  held  by  an  individual,  and  a  franchise  cannot  be  distingcdahea 
from  other  property.    lb. 
EQUITY. 

1.  Where  a  bill  in  equity  sought  to  enjoin  a  judgment,  and  charged  that  the 

complainant  had  a  good  defence  which  he  aid  not  know  of  at  the  time 
when  judgment  at  mw  was  rendered  against  him,  and  charged  also  that 
he  was  entitled  to  pay  the  debt  in  the  depreciated  notes  of  a  particular 
bank,  of  which  advantage  it  was  attempted  to  deprive  him  by  fraud  and 
collusion,  and  this  bill  was  demurred  to,  it  was  error  in  the  court  below 
to  sustain  the  demurrer.    Davis  v.  TilesUm,  114. 

2.  A  court  of  equity  can  decide  the  question  whether  or  not  a  party  la  the 

hefar  of  a  deceased  person.  It  is  not  necessary  to  send  the  issue  of 
fact  to  be  tried  by  a  court  of  law.  Patterson  v.  Gaines^  650. 
8.  Where  the  complainant  in  a  bill  offers  to  receive  an  answer  without  oath, 
and  the  defendant  acoordhigly  filed  the  answer  without  oath,  denying 
the  allegations  of  the  bill,  the  complainant  is  not  put  to  the  necessity, 
accordi^  to  the  general  rule,  of  contradicting  the  answer  by  the  evi- 
dence of  two  witnesses  or  of  one  witness  with  corroborating  circum- 
stances. The  answer,  being  without  oath,  is  not  evidence,  and  the  osoal 
rule  does  not  apply.    lb. 

4.  In  this  case,  however,  even  if  the  answer  had  been  under  oath  and  had 

denied  the  allegations  of  the  bill,  yet  there  is  sufilcient  matter  in  the 
evidence  of  one  witness,  sustained  by  corroborating  circumstances,  to 
support  the  bill.    lb. 
ERROR,  (WRIT  OF). 

L  The  continuance  of  a  cause,  or  the  refusal  to  continue  it,  rests  in  the 
sound  discretion  of  the  court  in  which  the  motion  is  made,  and  cannot 
be  reviewed  by.wrlt  of  error.  This,  also,  has  been  long  settled.  Sima  v.- 
Httndiey,  1. 

2.  Where  a  declaration  contained  special  counts  upon  promissory  notes, 
and  also  the  common  money  counts,  although  the  jurisdiction  of  the 
court  was  not  apparent  upon  the  special  counts,  yet  the  money  counts, 
sustained  by  evidence,  might  have  been  sufficient  to  sustain  it;  and 
this  court  will  presume  such  evidence  to  have  been  given  if  the  record 
is  silent  upon  the  subject,  and  if  no  objection  was  made  to  the  jurisdic- 
tion in  the  progress  of  the  trial.    Bank  of  United  States  v.  Jtfoss,  81. , 

8.  Judgment  having  been  rendered  for  the  plaintifFs,  it  was  not  competent 
for  the  court  below  to  strike  out  the  judgment  at  the  next  term,  on  the 
ground  of  supposed  want  of  jurisdiction.    lb. 

A,  The  power  of  a  court  over  its  records  and  judgments  examined  and 
stated.    lb. 

5.  Where  the  bill  of  exceptions  appears  upon  its  face  to  have  been  regu- 

larly taken,  the  court  cannot  presume  against  *he  record.     UmM 
States  V.  Hodge,  279. 
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0.  Where  the  plaintiff  excepted  to  the  opinion  of  the  court,  which  opinion 

was  more  adverse  to  the  defendants  Uian  to  the  plaintiff,  this  conrt  will 
not,  at  the  instance  of  the  plaintiff,  reverse  the  judgment,  although 
there  may  have  been  error  in  the  instmctions,  provided  that  error  con- 
sisted in  giving  the  plaintiff  too  much.    McMicken  v.  Webb,  202. 
EVIDENCE. 

1.  Under  a  plea  of  non  asswnpsUy  testimony  cannot  be  received  relating  tc 

the  residence  of  a  party  and  bearing  upon  the  jurisdiction  of  the  court. 
Sims  V.  jBuneUey,  1. 

2.  For  the  rules  of  evidence  respecting  marriage,  see  MABRTAeB. 
EXECUTORS  AKD  ADMINISTRATORS. 

1.  The  rule  respecting  abatement  is  this.    If  the  person  charsed  has  re- 

ceived no  benefit  to  himself  at  the  expense  of  the  sufferer,  the  cause  of 
action  does  not  survive.  But  where,  by  means  of  the  offence,  property 
is  acquired  which  benefits  the  testator,  there  an  action  for  the  property 
survives  aninst  the  executor.     United  States  v.  Daniely  11. 

2.  As  to  the  form  of  action,  none  will  lie  at  common  law,  against  an 

executor,  where  the  general  issue  plea  is  "  not  guilty."    lb. 
8.  An  action  of  debt  will  not  lie  against  an  administrator,  in  one  of  these 
United  States,  on  a  judgment  obtained  asainst  a  different  administra- 
tor of  the  same  intestate,  appointed  under  the  authority  of  another  state. 
Stacy  V.  Thrasher,  44. 

4.  The  doctrine  of  privity  examined.    76. 
HUSBAND  AND  WIFE. 

1.  By  the  laws  of  Louisiana  and  Pennsylvania,  a  marriage  between  a  woman 

and  a  man  who  had  then  another  wife  living  was  void,  and  the  woman 
could  marry  again  without  waiting  for  a  judicial  sentence  to  be  pro- 
nounced declaring  the  marriage  to  oe  void.    Patterson  v.  OaineSf  660. 

2.  If  she  does  so  marry  again,  and  the  validity  of  her  second  marriage  be 

contested,  upon  the  ground  that  she  was  unable  to  contract  it  beorase 
the  first  marriage  was  legal,  it  is  not  necessary  for  her  to  produce  the 
record  of  the  conviction  of  her  first  husband  for  bigamy.  The  burden 
of  proof  lies  upon  those  who  make  these  objections  to  the  second  maiv 
riage,  and  the  declarations  of  the  bigamist,  that  he  had  a  first  wife  liv- 
ing when  he  married  the  second,  are  evidence.  16. 
JURISDICTION. 

1.  Under  a  plea  of  non  assumpsit,  testimony  cannot  be  received  relating  to 
the  residence  of  a  party  ahd  bearing  upon  the  jurisdictioii  of  the  court. 
Sims  V.  Hun^Uey,  1. 

Sl  U  a  plea  to  the  jurisdiction  and  a  plea  of  non  assumpsit  be  put  In,  and 
the  issue  be  made  up  on  the  latter  plea  only,  no  notice  being  taken  of 
the  former,  and  upon  this  state  of  the  pleadings  the  cause  goes  on  to 
trial,  the  plea  to  Ui«  jurisdiction  is  considered  as  waived.  BaHey  v. 
Dozier,  28. 

8.  Although  the  declaration  began  with  an  averment  that  the  drawer  and 
indorser  were  citizens  of  the  same  state  (which,  of  course,  would  oust 
the  jurisdiction  of  the  Circuit  Court),  yet  as  it  siterwards  averred  that 
the  indorser,  who  was  also  the  payee,  was  an  alien  and  citizen  of  Texas, 
this  was  sufficient  to  maintain  the  jurisdiction.    lb. 

ii  Where  a  declaration  contained  special  counts  upon  promissory  notes,  and 
also  the  common  money  counts,  although  the  jurisdiction  of  the  court 
was  not  apparent  upon  the  special  counts,  yet  the  money  counts,  8U8> 
tained  bv  evidence,  might  have  been  sufficient  to  sustain  it;  and  this 
court  will  presume  such  evidence  to  have  been  given  if  the  record  l*( 
silent  upon  the  subject,  and  If  no  objection  was  made  to  the  jurisdic- 
tion in  the  progress  of  the  trial.    Bank  of  United  States  v.  Moss,  81. 

5.  Judgment  havli^  been  rendered  for  the  plaintiffs,  it  was  not  competent 

for  the  court  below  to  strike  out  the  judgment  at  the  next  term,  on  the 

ground  of  supposed  want  of  jurisdiction.    lb. 
6b  The  power  of  a  court  over  its  records  and  judgments  examined  and 

ttated.    26. 
7.  Where  it  is  evident,  from  the  record,  that  the  whole  case  has  been  sent 

up  to  this  court,  upon  a  certificate  of  division  in  opinion,  the  case  must 

be  dismissed  for  want  of  jurisdiction.    Nesmith  v.  Sheldon^  41. 
8.*  An  action  of  debt  will  not  lie  agftinst  an  administrator,  in  one  of  these 
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United  States,  on  a  judgment  obtained  against  a  different  adminlstnitar 
of  the  same  intestate,  appointed  under  the  authority  of  another  state. 
Stacy  V.  Thr(i8hery  44. 
9.  The  doctrine  of  privity  examined.    lb. 

10.  The  act  of  Congress,  passed  on  the  27th  of  February,  1801  (2  Stat,  at  L., 
108),  authorizes  a  writ  of  error  from  this  court  to  the  Circuit  Court  for 
the  District  of  Columbia  in  those  cases  only  where  there  has  been  a  fiiutl 
'  idgment,  order,  or  decree  in  that  court.  Van  Ness  v.  Van  Ness^  62. 
''here  the  Orphans'  Court  directed  an  issue  to  be  sent  for  trial  in  the 
Circuit  Court,  which  issue  was,  **  whether  the  petitioner  was  the  widow 
of  the  deceased  or  not,"  and  the  Circuit  Court  proceeded  to  try  the 
issue,  and  the  jury,  under  the  instructions  of  the  court,  found  that  the 
petitioner  was  not  the  widow,  exceptions  to  these  instruotions  cannot  be^ 
reviewed  by  this  court  on  a  writ  of  error.    P>. 

IS.  The  certificate  of  the  finding  of  the  jury,  transmitted  by  the  Circuit  Court 
to  the  Orphans'  Court,  was  not  such  a  final  judgment,  order,  or  decree 
as  is  included  within  the  statute.  After  the  reception  of  the  certificate, 
the  Orphans'  Court  had  still  to  pass  a  decree  in  order  to  settle  the  rights 
of  the  parties.    lb. 

IS.  An  order  of  the  District  Court,  sustaining  a  demurrer  to  a  petition  be- 
cause it  was  multifarious,  and  because  the  names  €A  the  perM>ns  claim- 
ing or  in  possession  of  the  land  which  the  petitioners  alleged  to  belong 
to  them  were  not  set  forth,  was  not  a  final  judgment  or  decree  from 
which  an  appeal  lies  to  this  court.  Heirs  cf  De  Arwuu  ▼.  UnUed 
Busies,  108. 

14.  Where  an  individual  has  resided  in  a  state  for  a  considerable  time,  being 
engaged  in  the  prosecution  of  business,  he  may  weJl  be  presumed  to 
be  a  citizen  of  such  state  unless  the  contrary  appear.  And  this  prin- 
ciple is  strengthened  when  the  individual  lives  on  a  plantation  and  culti- 
vates it  with  a  large  force,  claiming  and  improving  the  property  as  his 
own.    Shelton  v.  Tiffin,  164. 

l&i  On  a  change  of  domicile  from  one  state  to  another,  citizenship  may  de- 
pend upon  the  intention  of  the  individual.  But  this  intention  may 
be  shown  more  satisfactorily  bv  acts  than  declarations.  An  exercise 
of  the  right  of  suffrage  is  condusive  upon  the  subject;  but  acquiring 
a  right  of  suffrage,  accompanied  by  acts  which  show  a  permanent  loca- 
tion, unexplained,  may  be  sufficient.    lb. 

16b  The  f^ts,  that  the  party  and  his  wife  were  residents  of  Louisiana  fur 
more  than  two  years  before  the  conmiencement  of  the  suit;  that  he 
was  absent  only  once,  on  a  visit  to  a  watering-place;  that  he  lesided 
the  greater  part  of  the  time  on  a  plantation  wmch  he  claimed  as  his 
own;  that  he  constructed  upon  it  a  more  secure  and  comfortable  dwell- 
ing-house; that  he  observed  to  a  witness  that  he  considered  himself  a 
resident, — are  sufficient  to  justify  the  Ciicuit  Court  ot  Louisiana  in 
exercising  jurisdiction  in  a  suit  brought  against  that  party  by  a  eitiaen 
of  Missouri.    P), 

n.  A  judgment  of  a  state  court,  that  the  debt  had  been  extinguished,  given 
in  an  action  which  was  not  brought  for  the  recovery  of  the  debt,  and 
which  action,  moreover,  had  been  discontinued  by  the  plaintiff,  can- 
not be  set  up  in  bar  of  proceedings  in  the  Circuit  Court  for  the  re> 
covery  of  the  debt,  which  proceedmgs  had  been  commenced  when  the 
judgment  of  the  state  court  was  given.    lb. 

18.  What  are  final  decrees  from  which  an  appeal  will  lie,  and  what  are  not. 
Forgay  v.  Conrad,  201. 

1^  Where  the  Circuit  Court  decreed  that  the  complainants  were  entitled  to 
two  sevenths  of  certain  property,  and  referred  the  matter  to  a  master 
in  chancery  to  take  and  report  an  account  of  it,  and  then  reserved  all 
other  matters  in  controversy  between  the  parties  until  the  coming  in  of 
the  master's  report,  this  was  not  such  a  final  decree  as  can  be  ^pealed 
from  to  this  court.    Perkins  v.  Foumiquet,  206. 

SO.  A  decree  of  the  Circuit  Court,  setting  aside  a  deed  made  by  a  bankrupt 
before  his  bankruptcy;  directing  the  trustees  under  the  deed  to  deliver 
over  to  the  assignee  in  bankruptcy  all  the  property  remaining  undia- 
posed  of  in  their  hands,  but  without  deciding  how  far  tlM  trustees 
might  be  liable  to  the  assignee  for  the  proc^ds  of  sales  pfeylood^ 


tMt>£tt.  at 

ittUSDtCttON— r  ConHnued. ) 

flnide  and  paid  away  to  the  credJton;  direcdng  an  aeconnt  to  be  taken 
of  these  laat-menlloned  snnu  in  order  to  a  final  decree,—- is  not  such  a 
final  decree  as  can  be  appealed  from  to  this  court.    FulUcun  v.-  ChrUt- 
iioH,  209. 
JURY. 
1.  It  was  error  to  leave  the  construction  of  a  mortgage  to  the  jury.    It  is 
the  duty  of  the  court  to  construe  all  written  instruments  given  in  evi- 
dence, as  a  question  of  law.     United  States  v.  Hodge,  279. 
8.  The  question  whether  or  not  a  signer  of  a  promissory  note  was  a  surety 

is  a  fact  for  the  jury.    McMicken  v.  Webb,  292. 
8.  Also,  whether  it  was  given  provisionally  to  abide  the  settlement  of  a 
partnership.    lb. 
LANDS,  PUBLIC. 

1.  Where  the  holder  of  a  preemption  right  to  lots  in  the  town  of  Dubuque 

sold  them  to  another  person,  the  nicts,  that  the  vendor  had  received 
certificates  of  his  right,  although  the  land-officers  were  not  satisfied 
with  their  sufficiency,  and  that  the  vendor  acted  as  the  undisputed 
owner,  were  sufficient  to  negative  the  charge  of  fraud  in  his  represent- 
ing his  title  to  be  good.     Bush  v.  Marshall,  284. 

2.  The  relinquishment,  by  the  vendor,  of  his  title  to  the  United  States, 

with  a  view  to  a  public  sale  and  completion  of  his  title,  was  not  fraudu- 
lent towards  the  vendee,  if  it  was  the  purpose  of  the  vendor  to  enable 
himself  to  convey  a  perfect  title  to  his  vendee.  lb, 
t.  If,  at  the  public  sale,  the  vendee  himself  became  the  purchaser,  he  be- 
came a  trustee  for  his  original  vendor;  and  if,  at  the  public  sale,  the 
original  vendor  became  the  purchaser,  the  title  inured  to  the  benefit  of 
his  vendee.  lb. 
LBGACY. 

See  Ghakcsbt. 
rX>UISIAKA. 

See  Marbwat«8,  Chancbbt,  Mabbiaob. 
1.  Although  by  the  code  of  Louisiana  a  person  holding  property  by  sale 
from  a  donee  of  an  excessive  donation  is  liable  to  the  forced  heir  only 
i^ter  an  execution  first  had  against  the  property  of  the  donee,  yet  this 
rule  does  not  apply  to  cases  where  the  sale  was  made  without  any 
authority,  judicial  or  otherwise.  Patterson  v.  OaineSf  560. 
%  Where  sales  are  made  without  this  authority,  the  purchaser  is  presumed 
to  have  notice  of  it.  It  is  his  duty  to  inquire  whether  or  not  the  requisi- 
tions of  law  were  complied  with.    lb. 

3.  The  statute  of  limitations  which  was  in  force  when  the  suit  was  brought 

is  that  wliich  determines  the  right  of  a  party  to  sue.    lb. 
ii  B^  the  Louisiana  code  of  1806,  a  deceased  person  could  not,  in  1811,  dis- 
pose of  more  tlian  one  fifth  of  his  property,  when  he  had  a  child.    The 
chUd  to  the  forced  heir  for  the  remaining  four  fifths.    lb. 
MANDAMUS. 
1.  A  mandamus  against  the  Secretary  of  the  Navv  will  not  lie  at  the 
instance  of  an  officer  to  enforce  the  payment  of  his  pay.    Brashear  ▼. 
Mason.  98. 
MARRIAGB. 

1.  Where  a  marriage  took  place  in  Pennsylvania,  it  must  be  proved  by  the 

laws  of  Pennsylvania.  In  that  state  it  is  a  civil  contract,  to  be  com- 
pleted by  any  words  in  the  present  tense,  without  regard  to  form,  and 
•very  intendment  is  made  in  favor  of  legitimacy.  Patterson  v.  Oaines, 
650. 

2.  A  marriage  may  be  proved  by  any  one  who  was  present  and  can  identify 

the  parties.    If  the  ceremony  be  performed  by  a  person  habited  as  a 

priest,  and  per  terba  de  prcBsenti,  the  person  performing  the  ceremony 

must  be  presumed  to  have  been  a  clergyman.    P>. 
S.  if  the  fact  of  marriage  be  proved,  nothing  can  impugn  the  legitimacy  of 

the  issue,  riiort  of  the  proof  of  facts  showing  it  to  be  impossible  that 

the  husband  could  be  the  father.    lb. 
C  Wf  the  laws  of  Louisiana  and  Pennsylvania,  a  marriage  between  a 

wwaan  and  a  man  who  had  then  another  wife  living  was  void,  and  the 

woman  could  marry  again  without  waiting  for  a  ju^cial  sentence  to  be 

pronounced  declaring  the  marriage  to  be  void.    lb. 
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6.  If  she  does  so  manr  again,  and  the  Talidity  o'  her  sedond  nuurtefe  t)e 

contested,  npon  the  ground  that  she  was  unable  to  contract  It  beorase 
the  first  marriage  was  legal,  it  is  not  necessary  for  her  to  produce  the 
record  of  the  conviction  of  her  first  hnsband  for  bigamy.  The  burden 
of  proof  lies  upon  those  who  make  these  objections  to  the  second  nuu> 
riage,  and  the  declarations  of  the  bigamist,  that  he  had  a  first  wife  lining 
when  he  married  the  second,  are  evidence.  lb. 
6b  When,  in  the  progress  of  a  suit  in  equity,  a  question  of  pedigree  arises, 
and  there  Is  proof  enough,  in  the  opinion  of  the  court,  to  establish  the 
marriage  of  the  ancestor,  the  presumption  of  law  is  that  a  child  bom 
after  the  marriage  is  legitimate,  and  it  will  be  incumbent  on  him  who 
denies  it  to  disprove  It,  although  in  so  doing  he  may  have  to  prove  a 
negative.    lb. 

7.  Although  the  general  rule  is  that  a  person  cannot  be  affected,  much  less 

convicted,  by  any  evidence,  decree,  or  judgment  to  which  he  was  not 
actually  or  in  consideration  of  law  privy,  yet  it  has  been  so  far  departed 
fMfm  as  that  wherever  reputation  would  be  admissible  evidence,  dbere  a 
verdict  between  strangers  in  a  former  action  is  evidence  also.    lb. 
MARSHALS. 

L  The  decision  of  this  court  in  the  case  of  Otoin  ▼.  Breediove,  2  How.,  29, 
reviewed  and  confirmed,  viz. : 
That  under  a  statute  of  Mississippi,  relatinff  to  sherifb,  a  summary  pro- 
cess against  a  marshal  might  be  resorted  to,  in  order  to  enforce  the 
payment  of  a  debt,  interest,  and  costs,  for  which  he  was  liable  by  reason 
of  his  default;  that  the  courts  of  the  United  States  could  not  enforce 
the  payment  of  a  penalty  impost  by  the  state  laws  in  addition  to  the 
money  due  on  the  execution;  that  a  marshal  and  his  sureties  could 
not  be  proceeded  against,  jointly,  in  this  summary  wvv,  but  they  must 
be  sued  as  directed  by  the  act  of  Congress.    Owin  ▼.  Sartcnj  7. 

2.  Any  excess  of  interest  awarded  over  and  above  the  legal  rate  is  a  penalty, 
and  comes  within  the  above  rule.    lb, 

8.  An  action  on  the  case  will  not  lie  against  the  executors  of  a  deceased 

marshal,  where  executions  had  been  placed  in  the  hands  of  the  mar- 
shid,  and  false  returns  made  on  some  of  them,  and  imperfect  and  insuffi- 
cient entries  on  others.     United  Slates  v.  Danielj  11. 

i.  By  the  laws  of  Louisiana,  debts  which  are  due  to  a  defendant,  against 
whom  an  execution  has  issued,  may  be  seized  and  sold.  But  they  must 
first  be  appraised  at  their  cash  value,  and  if  two  thirds  of  such  appraised 
value  is  not  bid,  the  sheriff  must  adjourn  the  sale  and  again  advertise 
the  property.    Collier  v.  Stanbrough,  14. 

6.  This  mode  of  proceeding  was  adopted  by  a  rule  of  the  Circuit  Court  of 
the  United  States,  and  was  therefore  obligatory  upon  the  marshal.    lb, 

0.  Where  the  marshal  made  a  sale  of  some  promissory  notes  secured  by 

mortgM;e,  without  an  appraisement,  and  sold  them  for  less  than  one 
third  of  their  amount,  the  sale  was  void.    lb, 
MARYLANB. 

See  Chakoebt. 
MISSISSIPPL 

See  CoNSiTUTioNAL  Law;  CoMicEBCiAii  Law. 
PATENT. 

1.  When  a  case  is  sent  to  this  court  under  the  discretion  conferred  mson  the 

court  below  by  the  seventeenth  section  of  the  act  of  July  4,  Im  (Pa- 
tent Law),  5  Statutes  at  Large,  124,  the  whole  case  ocnnee  up,  and  not 
a  few  points  only.    Hogg  v.  Emerson,  437. 

2.  The  specification  constitutes  a  part  of  a  patent,  and  they  must  be  con- 

strued together.    lb. 

8.  Emerson's  patent  for  ''certain  improvements  tn  the  steam-engine,  and 
in  the  mode  of  propelling  therewith  either  vessels  on  the  water  or  car- 
riages on  the  land,"  decided  not  to  cover  more  ground  than  one  patent 
ought  to  cover,  and  to  be  sufficiently  clear  and  certain,    ib. 

ii  A  patentee,  whose  patent-right  has  been  violated,  may  recover  damam 
for  such  infringement  for  tlie  time  which  intervened  between  the  do- 
■truction  of  the  patent-office  by  fire,  in  1836,  and  the  restoratiim  of  tlM 
veeords  under  the  act  of  March  3, 1837.    lb. 


QTDSX.  til 

PtAAB  A2n)  PLEADIKG. 

i«  Under  a  lAetk  of  non  asfitmpMt,  testimony  cannot  be  received  relating  to 
the  residence  of  a  party  and  bearing  npon  the  jurisdiction  of  the  court. 
8ini8  Y.  Hundley f  1. 

2,  No  action  will  lie,  at  common  law,  against  an  executor,  where  the  gen- 
eral issue  plea  is  *<  not  guilty."     United  8t<Ues  y.  Daniely  11. 

S.  If  a  plea  to  the  jurisdiction  and  a  plea  of  non  aaeumpsit  be  put  in,  and 
the  issue  be  made  upon  the  latter  plea  only,  no  notice  being  taken  of  the 
formej-,  and  upon  this  state  of  the  pleadings  the  cause  goes  on  to  trial, 
the  plea  to  the  jurisdiction  is  considered  as  waived.  Bailey  v.  Dozier  23. 

C  Although  the  declaration  began  with  an  averment  that  the  drawer  and 
indorser  were  citizens  of  the  same  state  (which,  of  course,  would  oust 
the  lurisdiction  of  the  Chx;uit  Court),  yet  as  it  afterwards  averred  that 
the  mdorser,  who  was  also  the  payee,  was  an  alien  and  citizen  of  Texas, 
this  was  sufficient  to  maintain  the  jurisdiction.    Ih. 

S.  Where  a  declaration  contained  special  counts  upon  promissory  notes,  and 
also  the  common  money  counts,  although  the  jurisdiction  of  the  court 
was  not  apparent  upon  the  special  counts,  yet  the  money  counts,  sus- 
tained by  evidence,  miffht  have  been  sufficient  to  sustain  it ;  and  this  court 
will  presume  such  evidenoe  to  have  been  given  if  the  record  is  silent 
upon  the  subject,  and  if  no  objection  was  made  to  the  jurisdiction 
in  the  progress  of  the  trial.    Bank  of  United  States  v.  Moes^  SI. 

6b  Where  a  wife  sought  relief  by  a  bill  in  chancery  from  a  mortgage  of  her 
separate  property,  it  was  no  objection  to  the  bill,  as  a  rule  of  pleading, 
thiit  the  husband  was  made  a  wty  to  it  with  the  wife.  He  acts  only 
tai  her  proehein  ami,    Bein  v.  HieoM,  228. 

7.  The  statutes  of  Iowa  provide  a  mode  for  taking  bills  of  exceptions,  by 
directing  that  they  shall  be  tendered  to  the  judge  for  his  signature 
during  the  progress  of  the  trial,  although  judges  may,  and  often  do, 
sign  bills  of  exception,  nunc  pro  tunCf  after  the  trial.  Sheppard  v. 
Wilson,  260. 

&  Such  is  also  the  English  practice  nnder  the  Statute  of  Westminster  2, 
and  such  is  the  practice  recognized  by  this  court.    lb, 

0.  Therefore,  where  a  bill  of  exceptions  was  signed  two  years  after  the  trial, 

the  Supreme  Court  of  Iowa  were  right  in  striking  it  out  of  the  record. 
lb. 
IOl  Where,  after  verdict,  a  motion  was  made  for  a  new  trial,  which  was 
held  under  a  continuance,  and  an  entry  was  afterwards  made  that  the 
motion  was  overruled,  and  judgment  entered  on  the  verdict,  but,  at  the 
time  of  such  entry  and  judgment,  the  court  was  not  legally  in  session, 
it  was  no  error  in  the  court,  at  a  subsequent  and  regular  term,  to  treat 
the  entry  thus  irregularly  znade  as  a  nullity,  to  decide  the  motion,  and 
enter  up  judgment  according  to  the  verdict.     lb. 

11.  The  difference  between  this  case  and  that  of  the  Bank  cf  tAs  Ui^ied 

States  V.  Moss  (6  Howard,  81)  pointed  out.    lb, 

12.  A  continuance,  relating  back,  may  be  entered  at  any  time  to  effect  the 
.    purposes  of  iustlce.    lb. 

18.  Where  the  bill  of  exceptions  appears  upon  its  face  to  have  been  regularly 
taken,  the  court  cannot  presume  against  the  record.  United  States  v. 
Hodge,  279. 

14.  A  motion  for  a  new  trial  waives  the  right  to  a  writ  of  error  in  those 

circuits  only  where  the  courts  have  adopted  a  rule  to  this  effect;  and  in 
those  circuits  the  right  should  be  waived  upon  the  record,  before  the 
motion  for  a  new  trial  is  heard.    lb. 

15.  The  practice  in  Louisiana  allows  the  sureties  to  be  sued  without  joining 

the  principal.    lb. 
16b  Where  the  plaintiff  excepted  to  the  opinion  of  the  court,  which  opinion 
was  more  adverse  to  the  defendants  than  to  the  plaintiff,  this  court  will 
not,  at  the  instance  of  the  plaintiff,  reverse  the  jud^ent,  although 
there  may  have  been  error  in  the  instructions,  provide  that  error  con- 
sisted in  giving  the  plaintiff  too  much.    McMicken  v.  Webb.  292. 
PRACTICE. 
See  Marshals;  Plbas  and  pLBAmire. 

1.  The  continuance  of  a  cause,  or  the  refusal  to  continue  it,  rests  in  the 

sound  discretion  of  the  court  in  which  the  motion  is  made,  and  caniiol 
be  reviewed  by  writ  of  error.    Sims  v.  Hundley^  1. 
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PRACTICE— (Con«nuc(f. ) 

2.  No  action  will  lie,  at  ocNEomon  law,  aoaliiBt  an  executor,  wbwe  ibA 

eral  issue  plea  is  '*  not  guilty."     UMted  States  ▼.  Daniel,  11. 

3.  By  the  act  of  May  23d,  1828  (4  Statutes  at  Lai^e,  284),  relating  to  private 

land  claims  in  Florida,  appeals  from  the  Superior  Court  of  the  Teiti- 
tory  of  Florida  are  governed  by  the  laws  of  1789  and  1808.  VOlaboiM 
V.  muted  StcUee,  81. 

4.  Therefore,  where  an  api>eal  was  not  made  In  open  court,  and  at  the  term 

at  which  the  final  decree  was  passed,  a  citation  was  necessary,  which 
must  be  signed  by  a  judge,  and  not  by  the  clerk.  See  United  SUUee  ▼. 
Hodge,  3  How.,  534.    /&. 

6.  The  act  of  1828,  above  mentioned,  allowed  i4>peals  to  be  prosecuted 

within  four  months,  and  placed  them,  in  other  respects,  upon  tte  same 
footing  with  writs  of  error  under  the  act  of  1803.  Writs  of  eiror  and 
citations  are  returnable  to  the  term  of  the  appellate  court  next  follow- 
ing; and  unless  the  writ  and  citation  are  both  served  before  the  teitti, 
the  case  is  not  removed  to  the  appellate  court.  lb, 
d.  Consequently,  where  there  was  onlv  an  entry  of  an  appeal  in  the  clerk's 
office,  and  no  citation  served  within  four  months,  the  ^»peal  was  not 
regularly  brought  up,  and  must  be  dismissed  on  motion,    lb. 

7.  The  9th  section  of  the  act  of  26th  May,  1824,  relative  to  the  action  of 
the  Attorney-General  in  cases  of  appeal,  is  only  directory,  and  its  non- 
observance  does  not  vitiate  an  appeal,  provided  it  be  taken  by  tlie  dis- 
trict attorney  and  sanctioned  in  this  court  by  the  Attorney  General. 
UniUd  States  v.  Curry,  106. 

8.  An  attorney  or  solicitor  cannot  withdraw  his  name,  after  it  lias  been 

entered  upon  the  record,  without  the  leave  of  the  court,  and  the  service 
of  a  citation  upon  him,  in  case  of  appeal,  is  as  valid  as  if  served  on  the 
party  himself.    lb, 

9.  The  opinion  of  the  court  in  the  case  of  VUlabolos  v.  The  United  States, 

(ante,  p.  81)  again  asserted;  viz:  that  the  appellant  must  innoeecute  his 
appeal  to  the  next  succeeding  term  of  this  court,  and  whenever  the 
appeal  is  taken  by  entering  it  in  the  clerk's  office,  the  adverse  party 
must  be  cited  to  appear  at  that  time.    lb. 

10.  Therefore,  where  an  appeal  was  filed  in  the  clerk's  office  in  November, 

1846,  and  there  was  no  citation  to  the  adverse  party  to  appear  on  the  7th 
of  December,  1846  (the  commencement  of  the  succeeding  teem  of  tills 
court),  the  case  was  not  removed  upon  that  anpeal.    Ib» 

11.  A  party  may  take  a  second  appeal  where  the  first  has  not  been  legaUy 

prosecuted.  But  in  the  present  case,  the  order  of  the  court  cannot  be 
construed  as  a  grant  of  a  second  appeal.    lb, 

12.  .The  appeal  must  therefore  be  dismissed,  on  motion.    lb. 

13.  The  attention  of  the  Circuit  Courts  called  to  the  propriety  of  merely 

announcing  their  opinion  in  an  interlocutory  order,  and  withholding  a 
decree  settmg  aside  titles  and  conveyances  until  the  case  is  ready  for  a 
final  decree.    Forgay  v.  Conrad,  201. 

14.  The  difference  between  English  and  American  practice  upon  this  subject 

explained.    lb. 

15.  Where  the  defendants  claimed  separate  pieces  of  property,  conveyed  at 

different  times  by  separate  conveyances,  and  the  decree  aoainst  them 
was  several,  it  was  not  necessary  for  all  to  join  in  an  appeal.    lb. 

16.  Where  the  Circuit  Court  decreed  tJiat  the  complainants  were  entitled  to 

two  sevenths  of  certain  property,  and  referred  the  matter  to  a  master 
in  chancery  to  take  and  report  an  account  of  it,  and  then  reserved  all 
other  matters  in  controversy  between  the  parties  until  the  coming  in  of 
the  master's  report,  this  was  not  such  a  final  decree  as  can  be  appealed 
from  to  this  court.     Perkins  v.  Foumiquet,  206. 

17.  A  motion  for  a  new  trial  waives  the  rigtit  to  a  writ  of  error  in  those  cir- 

cuits only  where  the  courts  have  adopted  a  rule  to  this  effect;  and  in 
those  circuits  the  right  should  be  waived  upon  the  record,  before  the 
motion  for  a  new  trial  is  heard.    United  States  v.  Hodge,  279. 

18.  The  practice  in  Louisiana  allows  the  sureties  to  be  sued  without  Jolmiag 

the  principal.    lb. 
10.  Where  the  plaintiff  excepted  to  the  opinion  of  the  court,  which  e|itni»n 
was  more  adverse  to  the  defendants  than  to  the  plaintiff,  this  court  will 
not,  at  the  instance  of  the  plaintiff,  reverse  tJie  jodgment,  althoogh 
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there  may  have  been  error  in  the  instructions,  provided  that  error  ocm« 
slated  in  glvinff  the  plaintiff  too  much.  -McMieken  t.  Webb^  292. 
10.  Under  the  peculiar  circumstances  of  this  case,  the  counsel  for  the  appel- 
lees was  pennitted  to  strilce  out  his  appearance,  but  such  withdrawal 
must  not  authorize  a  motion  to  dismiss  for  want  of  a  citation,  dnited 
States  v.  TcUea,  606. 

81.  The  appearance  of  counsel  does  not  ju-eclude  a  motion  to  dismiss  for  the 
want  of  jurisdiction,  or  any  other  sumcient  ground,  except  the  want  of  a 
citation.  It  Is  the  practice  of  the  court  to  receive  such  motions  after 
an  appearance  has  been  entered.  lb, 
22.  Under  the  rules  of  this  court,  it  is,  in  general,  of  no  importance  to  the 
api)ellant,  whether  an  appearance  for  the  appellee  is  or  is  not  entered 
on  the  record.  If  the  appeal  has  been  regularly  prosecuted,  he  is  as 
much  entitled  to  judgment  in  the  one  case  as  in  the  other.    /&. 

SURVIVAL  OF  CAUSE  OF  ACTION. 
See  Abatement,  2. 

TEXAS. 
1.  Under  the  joint  resolutions  of  Congress,  providing  for  the  annexation  of 
Texas  to  the  United  States,  the  officers  of  the  navyof  Texas  did  not 
pass  into  the  naval  service  of  the  United  States.  The  transfer  of  the 
navy  of  Texas  related  exclusively  to  the  ships  of  war  and  their  arma- 
ments.   Brashear  v.  Mason^  08. 

TRIAL. 
1.  Where  a  mortg^ie  was  given  by  a  postmaster  to  secure  the  post-offloe 
department,  and  the  Circuit  Court  was  asked  to  instruct  the  jury,  that, 
according  to  the  true  interpretation  of  the  mortgage,  there  was  con- 
tained therein  no  stipulation  or  agreement  to  extend  the  time,  or  pre- 
clude the  government  from  suing  the  principal  and  sureties  upon  the 
postmasters  bond,  and  the  court  refusea,  upon  the  ground  that  the  jur^- 
were  the  proper  judges  of  the  fact  whether  time  was  given,  on  a  perumi 
of  the  mortgage ;  this  was  error  In  the  court.  It  is  the  duty  of  the  court 
to  construe  all  written  instrunrents  given  in  evidence,  as  a  quMtloii  of 
law.     United  8tate$  v.  Hodg0f  27D. 

WRIT  OF  ERROR. 
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